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BILLINGS  V.  HALL. 

*  LnciTATioiis — ^Beal  AcnoNs.-^The  AmeDdatory  Act  of  1855Tepeal6  section 
six  of  the  Statute  of  Limitations  of  1850,  and  the  five  years  allowed  for 
the  commencement  of  real  actions,  only  begins  to  run  from  the  date  of 
the  passage  of  the  Amendatory  Act. 

Idem. — Statutes  Constbued.-— The  Amendatory  Act  does  not  divest  rights 
Tested  under  the  old  law;  for  Statutes  of  Limitations  affect  the  remedy, 
and  not  the  right. 

CoNSTrrtTTioNAii  Law — Settlebs*  Act.— The  provisions  of  the  **  Settlers* 
Act  '*  of  1856,  requiring  the  party  recovering  in  ejectment  to  pay  the  de- 
fendant the  value  of  his  improvements,  it  seems,  are  not  in  violation  of 
iiie  provision  of  the  Federal  Constitution,  prohibiting  States  from  pass- 
ing laws  impairing  the  obligation  of  contracts.  All  questions  of  prop- 
erty are  within  the  jurisdiction  of  the  respective  States;  and  the  individ- 
ual members  thereof,  in  forming  a  government,  are  not  considered  as 
contractors  with  such  government,  in  the  sense  employed  in  the  Consti- 
tution of  the  United  States. 

Idem.— Tkbatt  SxiPuiiATioNs. — Neither  are  the  provisions  of  said  Act  in  vio- 
lation of  the  treaty  with  Mexico,  by  which  the  United  States  only  un- 
dertook to  maintain  the  rights  of  Mexican  citizens  to  their  property, 
until  the  admission  of  the  Territory  as  a  State. 

'Idem. — Inat tenable  Bights. — The  Constitution  of  this  State  declares, 
among  the  inalienable  rights  of  each  citizen,  that  of  acquiring,  possess- 
ing, and  protecting  property.  This  is  one  of  the  primary  objects  of 
government,  is  guaranteed  by  the  Constitution,  and  cannot  be  impaired 
by  legislation. 

»  Settlebs'  Act  Unconbttfutionai,. — The  Settlers*  Act  of  1856  does  not  dis- 

1.  Apimwed  Clarke  ▼.  Huber,  25  CaL  696. 

2.  A'>proTed  Ex  parte  Newman,  9  Cal.  510;  Palalrafs  Appeal.  67  Penn.  St.  49i. 

8.  Citi'd  Andergon-v.  Fi*k,  36  Cal.  632;  Garrixon  v.  Byingion,  Cal.  Sup.  Ct.,  Oct.  T.  1867 
(Dot  reported'.  Statttt(»  divesting  riuhts  to  be  str.ctly  pursaod,  BensUy  v.  MouiUain  Lake 
Wat,  Co.,  13  Cal.  316. 


3 


Digitized  by  VjOOQ IC 


Billings  v.  Hall.  [Sup.  Ct^ 


criminate  l>etween  an  innocent  and  a  tortioas  possessioD,  nor  is  it  a  mere 
attempt  to  avoid  circuity  of  action,  by  providing  for  an  equitable  adjust- 
ment of  the  wliole  subject  in  one  suit.  By  its  terms,  it  applies  to  past 
as  well  as  present  cases.  It  takes  from  a  party  that  which  be  lore  was  his; 
for  if  he  refuses  to  pay  for  the  improvements  put  on  his  land,  against 
his  will,  by  a  trespasser,  he  loses  not  only  the  improvements,  but  the 
land  itself.  Such  legislation  is  repugnant  to  morality  and  justice,  and 
in  violation  of  the  letter  and  spirit  of  the  Constitution. 
Constitutional  Law  —  Leoislativb  Powebs.  —  Per  Burnett,  J,  —  The 

[2]      grant  of  ' '  legislative  power, "  in  the  Constitution,  does  not  include  *the 
right  to  attack  private  property,  for  that  would  defeat  one  of  the  great 
ends  for  which  governments  are  established. 

Constitxttionaij  Govkknment  Defined. — A  government  with  no  limits  but 
its  own  discretion  is  not  a  constitutional  govemmQ^it,  in  the  true  sense 
of  the  term . 

Constitutional  Law— Pbotection  of  Pbopebtt. — ^The  right  of  protecting 
property,  declared  inalieutible  by  the  Constitution,  is  not  the  mere  right 
to  protect  it  by  individual  force,  but  the  right  to  protect  it  by  the  law  of 
the  laud,  and  the  force  of  the  body  politic. 

Idem. — Vested  Uiohts  not  to  be  Iupaibed  . — ^The  right  to  regulate  the  mode 
of  redressing  injuries  belongs  to  the  Legislature;  but  when,  under  the 
semblance  of  a  change  of  the  remedy,  a  substantial  existing  right  is  de- 
feated, impaired,  or  abridged,  the  act  is  null  and  void. 

Idem. — The  Act  of  1856  assumes  to  divest  the  rights  of  parties  in  property, 
vested  in  them  by  laws  existing  at  the  time  they  acquired  the  property, 
and  further,  it  denies  the  owner  the  right  to  the  rents  and  profits  of 
land  accruing  prior  to  the  date  of  a  j)atent,  although  the  patent  is 
but  a  declaratory  affiimance  of  a  pre-existing,  valid,  and  acknowledged 
right. 

OoNSTTTUTioNAii  CoNSTBUCTioN. — Per  Terry,  «/.,  dissenting, — Section  first  of 
Art.  I  of  the  Coiistitntion  is  a  mere  reiteration  of  a  truism,  and  cannot 
be  construed  as  a  limitation  upon  the  i>ower  of  government. 

Idem. — LsoisiiATivE  Powebs. — The  effect  of  section  first  of  Art.  FV  of  the 
Constitution  is  to  confer  upon  the  Legislature  all  the  legislative  powers 
possessed  by  the  people  themselves,  unless  limited  b^  some  constitu- 
tional provision ;  and  the  Courts,  in  determining  the  validity  of  a  statute, 
con  only  consider  whether  it  is  in  conflict  with  any  express  provision  of 
the  Constitution. 

Statute — Lkoislativb  Dbobetion. — The  consideration  of  the  justice  or  pol- 
icy of  a  statute,  and  its  effect  upon  the  general  welfare  of  the  State,  is 
addressed  to  the  discretion  of  the  Legislature,  and,  having  been  decided 
by  the  Legislature,  is  not  a  proper  subject  of  judicial  inquiry. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.. 

This  was  an  action  of  ejectment,  to  recover  possession  of  cer- 
tain town  lots,  in  the  city  of  Sacramento.  The  complaint 
merely  alleges  that  the  gprantor  of  the  plaintiff  was  seized  in  fee 
and  in  possession  of  the  land,  and  had  conveyed  to  plaintiff, 
Billings,  and  further  alleges  that  defendant  is  wrongfully  in 
possession,  but  does  not  allege  that  the  title  under  which  he 
claims  is  derived  from  the  Spanish  or  Mexican  governments. 
Among  other  defenses,  the  defendant  plead  the  Statute  of  Lim- 
itations, and  the  *'  Settler  Law"  of  1856,  and  claimed  the  value 
of  his  improvements.  The  jury,  under  the  direction  of  the 
Court,  brought  in  a  special  verdict,  by  which  they  find:  First, 
that  the  defendant,  and  those  under  whom  he  claims,  had  been 
in  possession  of  the  lots  in  controversy,  adversely  to  the  plaint- 
iff, for  five  years  prior  to  the  commencement  of  this  action ;  sec- 
ond, that,  independent  of  the  adverse  possession  of  the  defend- 
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ant,  the  plaintiff  would  be  entitled  to  the  possession  of  the  lots; 
third,  that  the  yalue  of  the  lots  is  two  thousand  dollars;  and, 
fourth,  that  the  value  of  the  improvements  is  nineteen  hundred 
dollars. 

On  the  trial,  the  plaintiff  put  in  evidence  the  grant  of  the 
Mexican  government,  to  John  A.  Sutter,  of  the  tract  known  as 
New  Helvetia,  of  which  the  premises  in  controvery  form  a  part, 
and  the  decree  of  confirmation  of  the  grant,  by  the  Board  of  U. 
S.  Land  Commissioners;  also,  Batter's  possession  of  certain 
portions  of  the  tract  under  the  grant,  and  the  mesne  convey- 
ances from  Sutter  down  to  the  plaintiff.  As  to  the  second  i^rop- 
osition  submitted  to  the  jury,  the  Court  instructed  them 
that,  if  they  *believed,  from  the  evidence,  that  John  A.  [3] 
Sutter  entered  into  actual  possession  of  a  part  of  the 
tract  of  land  mentioned  in  the  grant  from  the  Mexican  Govern- 
ment, to  said  Sutter,  and  held  the  same  under  said  grant,  and 
that  the  lots  in  controversy  are  embraced  within  the  boundaries 
of  said  grant,  they  should  find  that  proposition  for  the  plaintiff. 
The  Court  below  entered  judgment  in  favor  of  defendant. 
Plaintiff  moved  for  a  new  trial,  which  was  overruled,  and  plaint- 
iff appealed. 

Harmon  db  Sunderlandy  for  Appellant. 

Moore  &  Welly ^  for  Respondent. 

Murray,  C.  J. — ^This  was  an  action  of  ejectment.  The  Court 
below  directed  the  jury  to  find  a  special  verdict,  upon  which  a 
judgment  was  entered  for  the  defendant. 

Two  questions  are  presented  by  the  record;  first,  whether 
the  plaintiff's  action  is  not  barred  by  the  Statute  of  Limitations; 
and,  second,  the  constitutionality  of  the  Act  of  March  26,  1856, 
entitled  "an  Act  for  the  protection  of  actual  settlers,  and  to 
quiet  land-titles  in  this  State,"  so  far  as  the  same  requires  a 
party,  recovering  possession  of  lands  in  an  action  of  ejectment, 
to  pay  the  defendant  the  value  of  his  improvements.  On  the 
trial  of  the  cause,  the  defendant  set  up  possession  for  five  years, 
under  claim  of  an  adverse  title. 

In  the  case  of  Billings  v.  Harvey,  6  Cal.  381,  we  had  occasion 
to  examine  the  sixth  section  of  the  Act  of  April,  1855,  limit- 
ing the  time  of  commencing  actions  for  the  recovery  of  real 
estate  to  five  years,  and  we  then  held,  that  the  Act  of  1855  re- 
pealed the  sixth  section  of  the  Act  of  1850,  and  that  the  time 
only  commenced  to  run  from  the  date  of  the  last  Act.  Now, 
the  first  Act  was  passed  on  the  22d  of  April,  1850,  and  the 
last  one  on  the  11th  of  April,  1855.  The  time  commenced 
to  run,  under  tha  first  statute,  from  the  date  of  its  passage,  and 
the  full  measure  of  five  years  had  not  expired,  on  Uie  repeal  of 
the  old  law,  by  eleven  days;  so  that  the  bar  had  not  occurred 
before  the  repeal  of  the  statute. 

The  learned  counsel  for  the  respondent,  however,  contend 
that  the  decision  referred  to  cannot  affect  this  case;  that  the 
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amendment  could  not  have  a  retrospective  action,  or  divest 
rights  which  had  become  fixed  and  vested  under  the  old  law. 

The  error  of  this  argument,  as  we  conceive,  consists  in  a  mis- 
apprehension of  the  true  object  of  the  Statute  of  Limitations. 
These  statutes  have  been  properly  denominated  statutes  of  re- 
pose, because  the  law,  for  the  pun)ose  of  preventing  litigation, 
has  wisely  determined  that  there  imould  be  some  period  affixed, 
beyond  which  a  party  ought  not  to  be  allowed  to  assert  stale 
demands,  and  that  the  presumption  of  payment  or  of 
[4]  title  ought  to  *arise,  after  he  had  neglected  to  assert  his 
right  for  a  certain  length  of  time. 

Much  learning  has  been  exhausted  upon  this  subject  by  the 
Courts  of  England  and  the  United  States,  the  result  of  which 
may  be  thus  briefly  stated:  That  statutes  of  limitation  are  de- 
signed to  affect  the  remedy,  and  not  the  right,  or  contract;  that 
they  do  not  enter  into  the  contract  as  a  part  of  the  law  thereof; 
ancl  that  it  would  be'inconsistent  with  sound  morality  and  wise 
legislation,  to  suppose  that  it  was  ever  intended,  that  when  a 
party  gave  his  obligation  to  pay  a  particular  debt,  he  was  pre- 
sumed to  have  had  in  his  mind  a  particular  period  of  time,  be- 
yond which,  if  he  protracted  his  obligation,  his  liability  would 
cease.  If  it  be  true,  (and  there  can  be  no  doubt  of  the  correct- 
ness of  this  proposition,)  that  these  statutes  only  affect  the  rem- 
edy, and  do  not  destroy  the  right,  then  it  follows,  as  a  necessary 
consequence,  that  the  Legislature  may,  by  a  repeal  of  the  Act, 
revive  the  right  which  has  not  been  extinguished,  but  has  been 
in  abeyance  for  want  of  a  remedy'  to  assert  it.  There  may  be 
some  apparently  contradictory  decisions,  but  they  will  be  found, 
on  examination,  to  result  from  the  particular  phraseology  of  the 
laws  under  which  they  arise. 

The  cases  cited  from  Louisiana  and  Texas,  arose  under  the 
doctrine  of  prescription,  which  obtained  in  those  States,  and 
which  differs  materially  from  statutes  of  limitation.  Prescrip- 
tion is  defined  by  civilians  to  be  a  * 'right  by  which  a  mere  pos- 
sessor acquires  the  property  of  a  thing  which  he  possesses  by 
the  continuance  of  his  possession  during  the  time  fixed  by  law. 
The  prescription  by  which  debts  are  released,  is  a  peremptory 
and  perpetual  bar  to  every  species  of  action,  real  or  personal, 
when  the  creditor  has  been  silent  for  a  certain  time  without 
urging  his  claim,"  So  that  the  difference  between  statutes  of 
limitation,  as  they  are  known  to  Courts  of  common  law,  and  the 
law  of  prescription,  consists  in  this:  That  the  one  confers  a 
right,  and  the  other  takes  away  a  remedy.  This  difference  has 
led  to  the  adoption  of  different  rules  in  the  computation  of  time, 
where  the  old  law  has  been  repealed,  and  a  new  one  enacted; 
and  the  Supreme  Court  of  Louisiana,  following  the  decision  of 
the  Court  of  Cassation  in  France,  has  held,  in  the  case  of  God- 
dard*H  Heirs  v.  UrquJiart,  6  La.  659,  *'that  where  the  law  is 
changed  after  the  prescription  begins  to  run,  the  time  which 
elapsed  under  the  law  preceding  the  alteration,  is  to  be  com- 
puted according  to  that  law,  and  that  which  follows  is  to  be  com- 
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pated  acording  to  the  new  law,  and  the  time  acquired  under 
the  old  law  is  to  be  added  to  that  acquired  under  the  new  law, 
in  the  proportion  that  each  time  bears  to  the  term  required  by 
the  old  and  new  laws." 

In  the  case  of  Gauiier  v.  Franklin,  1  Tex.  732,  the  Supreme 
Court  of  Texas  has  gone  further,  and  held  that  where  the  old 
law  had  beep  repealed,  and  a  new  one  enacted  one  year 
after  such  appeal,  *the  time  elapsing  between  the  two  [5] 
Acts  might  also  be  computed.  This  decision  does  not 
recommend  itself  in  any  manner  to  our  approbation,  and  could 
not  be  maintained,  on  principle,  in  any  respectable  Court  in  the 
United  States.  The  case  of  Roiss  et  cU,  y\  Duval,  13  Pet.  45,  is  not 
in  point.  There,  the  statute  had  run  the  full  time.  The  ques- 
tion was,  whether  the  United  States  Courts  should  enforce  the 
statute  of  the  State.  After  the  statute  had  been  running  for 
seven  years,  it  was  adopted  by  process  Act  of  Congress,  and  it 
was  made  the  duty  of  the  United  States  Courts  to  enforce  it. 
The  opinion  of  the  Judge,  who  delivered  the  decision  of  the 
Court  upon  the  rule  as  to  the  computation  of  time,  may  be 
regarded  as  mere  dictum;  and  is  not  sustained  by  reason  or  au- 
thority. (See  The  Trustees,  etc.  v.  Chamberlain  et  aL,  14  111.  495, 
and  OUman  v.  Guits,  3  Foster  N.  H,  376.) 

Having  thus,  as  we  conceive,  successfully  demonstrated  that 
acts  of  limitation  afifect  the  remedy,  and  not  the  right,  and 
that  they  have  no  retrospect  b^'ond  their  passage,  we  will 
proceed  to  consider  the  second  proposition  involved  in  this 
case. 

This  question  is  not  free  from  embarrassment,  not  on  account 
of  any  doubts  we  have  upon  the  subject,  treating  it  as  purely  a 
legal  question,  but  because  it  has  heretofore  entered  largely  into 
the  politics  of  this  State,  and  become  a  most  fruitful  source  of 
private  animosity,  and  public  discord.  In  addition  to  this,  the 
reports  of  many  of  the  States  of  this  Union  are  filled  with  decis- 
ions seemingly  sustaining  the  constitutionality  of  such  a  law, 
while,  in  fact,  those  decisions,  for  the  most  part,  were  prediaated 
upon  local  statutes,  which  differ,  toto  ccelo,  from  the  one  now  un- 
der investigation. 

It  has  been  contended  that  the  Act  of  1855  violates  that  pro- 
vision of  the  Federal  Constitution  which  prohibits  the  State 
from  2)assing  laws  impairing  the  obligations  of  contracts;  that 
such  contracts  may  be  express  or  implied,  executed  or  executory, 
and  that  there  is,  as  between  a  State  and  its  citizens,  an  implied 
contract  for  the  protection  of  rights  and  property,  antecedently 
acquired. 

We  are  not  disposed  to  give  much  weight  to  this  argument. 
We  think  it  springs  from  a  misconception  of  the  true  relation 
that  exists  between  the  State  and  Federal  governments;  that  the 
State  governments  have  the  exclusive  right  to  regulate  their  own 
internal  or  domestic  affairs,  except  when  they  have  expressly 
parted  with  the  power;  that  all  questions  of  property  are  within 
the  jurisdiction  of  the  respective  States,  and  that  the  individual 
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members  thereof,  in  forming  a  government,  are  not  to  be  con- 
sidered as  contnictors  with  the  government  thereby  ordained, 
in  the  sense  in  which  that  term  is  employed  in  the  Constitution 
of  the  United  States.  It  is  but  fair  to  suppose  that  individuals 
who  sacrifice,  or  part  with,  a  portion  of  their  natural 
[G]  rights  for  *the  common  good  of  all,  have  just  reason  to 
believe  that  the  rights  reserved  will  be  respected  or  main- 
tained inviolate,  but  this  agreement  is  a  social  compact,  and  not 
stricli  juris  a  contract. 

Whether  a  Legislature  can  pass  laws  which  would  operate  to 
divest  these  reversed  rights,  and  which  would  be  obnoxious  to 
the  plainest  principles  of  justice  and  morality,  is  a  question 
upon  which  tihere  is  much  diversity  of  opinion,  and  which  we 
propose  to  examine  in  connection  with  the  case  before  us. 
Suffice  it  to  say,  that  so  far  as  it  is  sought  to  bring  this  law 
within  the  scope  of  the  constitutional  inhibition  of  the  United 
States,  we  know  of  no  decisions  which  would  support  the  prop- 
osition, except  those  made  by  the  Supreme  Court  of  Tennes- 
see, and  we  cannot  give  our  sanction  to  the  reasoning  of  those 
cases. 

It  is,  however,  contended  that  the  Act  of  the  Legislature 
violates  the  provisions  of  the  treaty  of  Guadalupe  Hidcdgo.  By 
reference  to  the  ninth  article  of  that  instrument,  it  will  be  ob- 
served that  the  United  States  only  undertakes  to  maintain  Mex- 
ican citizens  in  their  rights  of  property,  etc.,  until  the  admission 
of  the. territory  as  a  State,  after  which  period  it  was  well  under- 
stood that  they  must  hold  their  property  in  subordination  to  the 
Constitution  and  laws  of  said  State.  If  this  treaty,  or  if  the 
Constitution  of  the  United  States,  could  be  held  to  apply  to 
laws  like  the  present,  it  is  apparent  that  the  rule  must  be  ex- 
tended further,  and  that  all  legislation  touching  the  property, 
or  affecting  the  rights  of  the  citizen,  might  be  successfully  at- 
tacked, and  that  State  sovereignty  would  become,  in  point  of 
fact,  but  another  name  for  State  imbecility. 

Having  premised  thus  far,  with  regard  to  the  Act,  so  far  as  it 
is  supposed  to  conflict  with  the  Federal  Constitution,  we  come 
now  to  inquire  whether  it  can  be  upheld  under  the  Constitution 
of  this  State.  Section  first  of  Article  I,  of  the  Constitution  of 
California,  declares  that  "  all  men  are  by  nature  free  and  inde- 
pendent, and  have  certain  inalienable  rights,  amongst  which  are 
those  of  enjoying  and  defending  life  and  liberty,  acquiring  pos- 
session, protecting  property,  and  pursuing  and  obtaining  safety 
and  happiness."  This  principle  is  as  old  as  the  Magna  Charta. 
It  lies  at  the  foundation  of  every  constitutional  government,  and 
is  necessary  to  the  existence  of  civil  liberty  and  free  institutions. 
It  was  not  lightly  incorporated  into  the  Constitution  of  this  State 
as  one  of  those  political  dogmas  designed  to  tickle  the  popular 
ear,  and  conveying  no  substantial  meaning  or  idea;  but  as  one 
of  those  fundamental  principles  of  enlightened  government, 
without  a  rigorous  observance  of  which  there  could  be  neither 
liberty  nor  i^ety  to  the  citizen. 
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If,  then,  one  of  the  primary  objects  of  government  is  to  en-  \ 
able  the  citizen  to  acquire,  possess,  and  defeniTproperty,  and  / 
tEHTngETEas  Seen  guaranteed  by  the  Constitution,  how  caii  it 
be  impaired  by  legislation?  It  will  not  be  denied  that 
the  Legis-*lature  possesses  uncontrolled  power  over  the  [7J 
subject  of  the  remedy  or  process  of  her  Courts,  but  when 
the  remedy  is  so  altered  as  to  affect  the  right,  then  it  becomes 
a  question,  how  far  such  legislation  is  legitimate,  the  only  ques- 
tion of  difficulty  being,  in  many  cases,  to  draw  the  line  of  de- 
markatiou  between  the  right  of  property  and  the  remedy.  A 
right  to  land,  in  its  broadest  sense,  implies  a  right  to  the  pos- 
session, and  the  profits  accruing  therefrom,  since  without  the 
latter,  the  former  can  be  of  no  value.  Thus,  a  devise  of  the 
profits  of  land,  or  even  a  grant  of  them,  will  pass  a  right  to  the 
land  itself.  (SLep.  Touch.  93;  Coke  on  Lit.  4.  B.)  "For 
what,"  says  Lord  Coke,  *'  is  land  but  the  profits  thereof?"  At 
common  law,  the  owner  of  the  soil  held  to  an  indefinite  extent 
both  upwards  and  downwards  {''cujus  est  solxim^  ejus  eat  usque  ad 
ecelum,"  is  the  maxim  of  the  law — 2  Black,  p.  8),  and  every 
erection  and  improvement  upon  the  soil  became  at  once  a  part 
of  the  freehold,  which  could  not  be  removed  by  the  intruder, 
who  became,  in  fact,  liable  as  a  trespasser,  no  matter  what  was 
the  value  of  his  improvements.  So  that,  where  a  party  re- 
covered in  an  action  of  ejectment,  he  was  entitied  not  only  to 
the  improvements  that  had  been  made  on  his  land,  but  had  also 
his  action  for  mesne  profits. 

"We  are  not  aware,"  say  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Green  v.  Biddle,  "  of  any  common  law  case 
which  recognizes  the  distinction  between  a  bona  fide  possessor, 
and  one  who  holds  mala  fide  in  relation  to  the  subject  of  rents 
and  profits;  and  we  understand  Liford's  case  as  fully  proving 
that  the  right  of  the  true  owner  to  the  mesne  profits  is  equally 
valid  against  both."  "It  is  laid  down,  we  admit,  in  Coulter's 
case,  5  Co.  30,  that  the  disseizor,  upon  a  recovery  against  him, 
may  recoup  the  damages  to  the  value  of  aU  that  he  has  expended 
in  amending  the  houses.  (See  also,  Bro.  tit.  Damages,  pi.  82, 
who  cites  24  Edw.  Ill,  50.)  If  any  common  law  decision  has 
ever  gone  beyond  the  principle  here  laid  down,  we  have  not  been 
fortunate  enough  to  meet  with  it.  The  doctrine  of  Coulter's 
case  is  not  dissimilar  in  principle  from  that  which  Lord  Kaines 
considers  to  be  the  law  of  nature.  His  words  are,  'It  is  a 
maxim,  suggested  by  nature,  that  reparations  and  meliorations 
bestowed  upon  a  house,  or  on  land,  ought  to  be  defrayed  out  of 
the  rents.  By  this  maxim  we  sustain  no  claim  against  the  pro- 
prietor for  meliorations,  if  the  expense  exceed  not  the  rents  lev- 
ied by  the  bona  fide  possessor.' "    * 

It  may,  however,  be  contended,  that  the  statute  tmder  consid- 
eration follows  the  rule  adopted  by  Courts  of  Chancery,  and 
that  the  principles  of  equity  jurisprudence  on  this  subject  are 
the  same  as  those  embodied  in  the  act.  This  suggestion  is  ably 
answered  by  Judge  Whyte,  in  the  case  of  Nehon  v.  AUen,  1 
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Yerg.  360,  which  was  a  case  arising  under  a  simihir  statute  to 

that  of  this  State. 
[8]  ***It  only  remains,"  says  the  learned  Judge,  **for  me 

to  notice  whether  equity  has  recognized  this  claim  for 
improvements  given  by  these  acts  of  Assembly.  The  argument 
has  adverted  to  the  civil  law  on  this  point,  ^nd  detailed  its  va- 
rious reasoning  on  the  question,  and  then  has  said,  that  it  is 
competent  for  the  Legislature  to  change  the  former,  and  give 
that  remedy  at  law  upon  ejectment  or  trespass,  which  was 
afforded  upon  a  bill  in  equity.  This  argument  is  begging  the 
question.  It  is  admitted  the  Legislature  may  change  the  for- 
mer, but  it  is  altogether  an  unfounded  assumption,  ^at  equity 
has  sustained  a  bill  for  the  claim  of  improvements  by  the  occu- 
l^ant,  whether  he  be  the  original  intermeddler,  or  claimant  by 
title  under  him,  with  or  without  notice.  No  case  has  been  cited 
showing  such  a  precedent,  nor  have  I  been  able  to  find  one.  As 
we  have  seen,  neither  the  law,  nor  the  principles  of  law,  give 
such  a  right;  it  is  difficult  to  perceive  how  equity  could  give  it, 
for  equitas  sequitur  legem.  In  the  Court  of  Chancery  in  Eng- 
land, and  by  the  Act  of  1782,  Ch.  11,  our  Courts  of  Equity  pos- 
sess all  the  powers  and  authorities  which  the  Court  of  Chancery 
possessed  under  the  colonial  government,  being  the  same  as  in 
England;  there  Lord  Lahdwicke  says,  3  Atk.  130:  **  Where  a 
man  brings  his  bill  in  this  Court,  where  there  is  a  trust  and  a 
more  equitable  title — there,  he  shall  recover  the  estate,  and  the 
Court  will  give  him  an  account  of  the  rents  and  profits,  and 
from  the  time  the  title  accrued,  unless  under  special  circum- 
stances, and  then  they  will  restrain  to  the  time  of  bringing  the 
bill;  as  where  the  defendant  had  no  notice  of  the  plaintiff's  title, 
nor  had  the  deeds  and  writings  in  his  custody,  in  which  the 
plaintiff's  title  appeared,  or  when  the  plainliff's  title  appeared 
by  deeds  in  a  stranger's  custody;"  in  all  which  cases,  and  others 
similar  to  them  in  principle,  the  accoimt  is  confined  to  the  time 
of  filing  the  bill.  In  the  case  of  an  infant  plaintiff,  he  says  noth- 
ing can  be  clearer,  both  in  law  and  equity,  and  from  natural  jus- 
tice, than  that  the  plaintiff  is  entitled  to  the  rents  and  profits, 
from  the  time  the  title  accrued.  Such  is  the  rule  in  Coui-ts  of 
Equity,  and  it  recognizes  the  plaintiff's  title  only,  not  that  of 
the  defendant  or  occupant.  It  considers  the  defendant  or  oc- 
cupant as  having  none  by  his  possession  or  occupancy,  and  par- 
ticipation of  the  fruits  and  profits,  it  is  not  once  noticed  as  an 
existence  or  as  giving  a  right  or  color  of  right.  The  plaintiff's 
case  is  only  looked  to.  Is  it  his  land,  kis  estate  ?  If  so,  an  ac- 
count of  rents  and  profits  is  decreed  to  him,  of  course,  as  the 
consequence  of  property.  The  time  from  which  the  account 
shall  be  taken,  is  influenced  in  some  special  cases  by  circum- 
stances, affecting  the  plaintiff's  recovery  by  diminution  in  its 
quantity,  operating  in  favor  of  defendant,  of  course,  not  by  way 
of  meritorious  claim  from  the  nature  of  his  possession,  but  by 
subtraction  from  the  plaintiff  for  neglect  or  default." 

See  also  the  case  of  Oreen  v.  Biddie,  8  Wheaton,  before  cited. 
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*Aside  from  the  exceptions  ezmmerated  in  the  foregoing  [9] 
decisions,  which  all  proceed  upon  the  doctrine  of  excus- 
able ignorance  on  the  part  of  the  occupant,  or  culpable  silence 
on  the  part  of  the  real  owner,  it  will  be  hard  to  find  any  plausi- 
ble reason  why  the  owner  of  land  should  be  charged  with  the 
value  of  improvements,  neither  authorized  nor  desired  by  him. 

"  It  is  difficult,"  says  Judge  Story,  **  to  perceive  the  founda- 
tion of  the  equitable  or  moral  obligation,  which  should  compel 
a  party  to  pay  for  improvements  that  he  had  never  authorized, 
and  which  originated  in  tort.  If  every  man  ought  to  have  the 
fruits  of  his  own  labor,  that  principle  can  apply  only  to  a  case 
where  the  labor  has  been  lawfully  applied,  and  the  other  party 
has  voluntarily  accepted  those  fruits,  without  reference  to  any 
exercise  of  his  own  rights.  For,  if  in  order  to  avail  himself  of 
his  own  vested  rights,  and  use  his  own  property,  it  be  necessary 
to  use  the  improvements  wrongfully  made  by  another,  it  would 
be  strange  to  hold  that  a  wrong  should  prevail  against  a  lawful 
exercise  of  the  right  of  property.  In  case  of  a  tortious  confusion 
of  goods,  the  common  law  gives  the  sole  property  to  the  other 
party." 

Again,  say  the  Supreme  Court  of  the  United  States,  in  4  Pe- 
ters, 110:  "  There  is  no  moral  obligation  which  should  compel 
a  man  to  pay  for  improvements  on  his  own  lands,  which  he  never 
authorized,  and  which  originated  in  a  tort."  Having  thus  estab- 
lished the  proposition  that,  both  at  law  and  equity,  the  lawful 
owner  who  has  been  dispossessed  of  land  is  entitled,  upon  a  re- 
covery, both  to  the  profits  and  the  improvements  that  have  been, 
made  thereon,  and  such  having  been  the  law  of  this  State,  since 
the  adoption  of  the  Constitution  down  to  the  passage  of  the  Act 
of  1856,  let  us  examine  how  far  it  trenches  upon  the  principles 
of  natural  justice,  and  the  provisions  of  the  Constitution. 

The  Act  does  not  discriminate  between  an  innocent  and  a  tor- 
tious possession.  It  is  not  an  attempt  to  avoid  a  circuity  of  ac- 
tion, by  providing  for  an  equitable  adjustment  of  the  whole  sub- 
ject in  one  suit;  it  applies  as  well  to  the  trespasser  who  has 
made  imlawful  and  violent  entry  upon  the  lands  of  another,  as 
to  him  who  has  used  diligence  to  ascertain  his  neighbor's  right, 
and  whose  conduct  has  been  marked  by  good  faith  and  fair  deal- 
ing. It  applies  as  well  to  past  as  future  cases.  That  which, 
before,  was  mine,  is  by  this  Act  taken  from  me,  either  in  whole 
or  in  part,  for  if  I  refuse  to  pay  for  the  improvements  which 
were  put  upon  my  land  by  a  mere  trespasser,  and  which  were 
mine  by  the  law,  before  the  passage  of  the  statute,  I  lose  not 
only  the  improvements,  but  the  land  itself,  and  that  which  is 
mine  to-day,  may  be  taken  from  me  to-morrow,  by  any  intruder 
who  wishes  to  enter  upon  it. 

''Nothing  can  be  more  clear,  upon  principles  of  law  and 
reason,  than  that  a  law  which  denies  to  the  owner  of  land, 
a  reme-*dy  to  recover  the  possession  of  it,  when  withheld      [10] 
by  any  person,  however  innocently  he  may  have  obtained 
it;  or  to  recover  the  profits  received  from  it  by  the  occupant; 
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or  which  clogs  his  recovery  of  such  possession  and  profits,  by 
conditions  and  restrictions  tending  to  diminish  the  value  and 
amount  of  the  thing  recovered,  impairs  his  right  to,  and  interest 
in,  the  property.  If  there  be  no  remedy  to  recover  the  posses- 
sion, the  law  necessarily  presumes  a  want  of  right  to  it.  If  the 
remedy  afforded  be  quialified  and  restrained,  by  conditions  of 
any  kind,  the  right  of  the  owner  may  indeed  subsist,  and  be  ac- 
Icnowledged,  but  it  is  impaired,  and  rendered  insecure,  according 
to  the  nature  and  extent  of  such  restrictions."    (8  Wheat.  75.) 

Such  legislation  is  repugnant  to  the  plainest  principles  of 
morality  and  justice,  and  is  violative  of  the  spirit  and  letter  of 
our  Constitution.  It  divests  vested  rights,  attempts  to  take  the 
property  acquired  by  the  honest  industiy  of  one  man,  and  confer 
it  upon  another,  who  shows  no  meritorious  claim  in  himself. 

It  has  been  erroneously  supposed,  by  many,  that  the  Legisla- 
ture of  a  State  might  do  any  Act,  except  what  was  expressly 
prohibited  by  the  Constitution.  Whether  there  is  any  restric- 
tion upon  legislative  power,  irrespective  of  the  Constitution,  is  a 
question  upon  which  ethical  and  political  writers  have  differed. 
Many  of  the  ancient  writers  have  based  this  claim  of  omnipotence 
upon  the  doctrine  of  the  absolute  and  sacred  character  of  sover- 
eignty, assuming  that  princes  bear  rule  by  divine  right,  and  not 
by  virtue  of  the  expressed  or  tacit  consent  of  the  governed. 
Some  contend  that  the  very  existence  of  government  depends 
upon  the  supreme  power  being  lodged  in  some  branch  of  the 
Government,  from  which  there  is  no  appeal,  and,  if  laws  are 
passed  which  are  immoral,  or  violate  the  principles  of  natural 
justice,  the  subject  is  bound  to  obey  them.  Others  contend  that 
there  are  boundaries  set  to  the  exercise  of  the  supreme  sovereign 
power  of  the  State,  that  it  is  limited  in  its  exercise  by  the  great 
and  fundamental  principles  of  the  social  compact,  which  is 
founded  in  consent,  express  or  implied;  that  it  shall  be  called 
into  existence  for  the  great  ends  which  that  compact  was  de- 
signed to  secure,  and,  hence,  it  cannot  be  converted  into  such  an 
unlimited  power,  as  to  defeat  the  end  which  mankind  had  in 
iview,  when  they  entered  into  the  social  compact. 

Among  the  advocates  of  the  former  system  are  Paley  and' 
IBui-ke,  and  of  the  latter,  Vattel  and  Locke.  Locke  contends 
**  that  the  great  end  of  man's  entering  into  society  being  the  en- 
joyment of  property  in  peace  and  safety,  and  the  great  instru- 
Tuent  and  means  of  that  being  the  laws  established  in  that  so- 
jciety,  the  first  and  fundamental  positive  law  is  the  establishing 
iof  the  legislative  power;  the  first  and  fundamental  natural  law 
rwhich  is  to  govern  the  Legislature  itself,  is  the  preservation  of 
the  society,  and  so  far  as  consistent  with  public  good, 
[[11]  every  *person  in  it.  While  on  the  one  hand,  he  concedes 
the  doctrine  that  the  legislative  power  is  not  only  the  su- 
preme power  of  the  commonwealth,  but  sacred  and  unalterable 
in  the  hands  where  the  community  have  placed  it,  the  edict  of 
any,  in  what  form  soever  conceived,  or  by  what  power  soever 
backed,  cannot  have  the  force  and  obligation  of  a  law  without 
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the  Banction  of  the  Legislature,  which  the  public  has  chosen  and 
appointed  and  in  whom  the  legislative  power  is  invested  by  the 
consent  of  those  for  whom  they  are  to  legislate;  on  the  other 
hand,  he  contends  that  though  the  legislative  be  the  supreme 
power,  it  cannot  possibly  be  absolutely  arbitrary  over  the  lives 
and  fortunes  of  the  people.  For,  it  being  but  the  joint  power 
of  eveiy  member  of  society,  given  up  to  that  person  or  assembly 
which  is  the  •  legislative,  it  can  be  no  more  than  those  persons 
had  in  a  state  of  nature  before  they  entered  into  society,  and 
gave  up  their  natural  rights  to  the  community;  for  nobody  can 
transfer  to  another  more  power  than  he  has  in  himself,  and  no- 
body has  an  absolute,  arbitraiy  power  over  himself  or  over  any 
other,  to  destroy  his  own  life,  or  to  take  away  the  life  or  prop- 
erty of  another.  A  man  cannot  subject  himself  to  the  arbitrary 
power  of  another,  and  having  in  the  state  of  nature  no  arbitrary 
power  over  the  life,  liberty,  or  possession  of  another,  but  only 
so  much  as  the  law  gave  hiTn  for  the  preservation  of  himself  and 
the  rest  of  mankind,  this  is  all  that  he  doth  or  can  give  to  the 
commonwealth,  and  by  it  to  the  legislative  power;  so  that  the 
Legislature  can  have  no  more  than  this.  Their  power,  in  the 
utmost  bounds  of  it,  is  limited  to  the  public  good  of  the  society. 
It  is  a  power  that  hath  no  other  end  but  preservation,  and  there- 
fore can  never  have  a  right  to  destroy,  enslave,  or  designedly  to 
impoverish  the  subject.  Thus,  the  law  of  nature  stands  as  an 
eternal  rule  to  all  men,  binding  upon  legislatures  as  well  as 
others.  The  fundamental  law  of  nature  being  the  preservation 
of  mankind,  no  human  sanction  can  be  valid  or  good  against  it. 
That  the  legislative  or  supreme  authority  cannot  assume  to  it- 
self a  power  to  rule  by  temporary  arbitrary  decrees ;  but  is 
bound  to  dispense  justice,  and  to  decide  the  rights  of  the  sub- 
ject, by  promulgated  standing  laws,  and  known  authorized 
judges.  To  avoid  the  inconveniences  which  disorder  men's 
property  in  a  state  of  nature,  they  unite  in  societies.  The  ob- 
ject of  this  union  is,  that  they  may  have  the  united  strength  of 
the  whole  to  secure  and  defend  their  property,  and  may  have 
standing  rules  to  bound  it,  by  which  every  one  may  know  what 
is  his.  It  is  to  this  end  men  give  up  their  natural  powers  to  so- 
ciety, which  puts  the  legislative  powers  into  such  hands  as  they 
think  fit  with  this  trust;  that  they  shall  be  governed  by  declared 
laws.  Absolute  arbitrary  powers,  or  governing  without  settled 
standing  laws,  can  neither  of  them,  consist  Avith  the  ends  of  so-^ 
ciety  and  government;  and  men  would  not  quit  the  free- 
dom of  a  state  of  nature,  "^and  tie  themselves  up  under  a  [12] 
government,  were  it  not  to  preserve  their  lives,  liberty,  and 
fortunes,  by  stated  rules  of  right  and  property.  It  cannot  be 
supposed  that  they  should  ifitend,  had  they  the  power  to  do  so, 
to  give  any  one  or  more  an  absolute,  arbitrary  power  over  their 
persons  and  estates.  For  this  were  to  put  themselves  in  a  worse 
condition  than  a  state  of  nature,  wherein  they  had  the  liberty  to 
defend  their  rights  against  the  io juries  of  otliers,  and  were  upon 
equal  terms;  whereas,  by  supposing  that  they  have  given  up 
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themselves  to  the  absolute,  arbitrary  power  of  the  legislator, 
they  have  disarmed  themselves,  and  armed  him  to  make  a  prey 
of  them  when  he  pleases.  The  supreme  power  cannot  take  from 
any  man  his  property  without  his  own  consent,  for  the  x^reserva- 
tion  of  property  being  the.  end  of  government,  and  that  for 
which  men  enter  into  society,  it  necessarily  supposes  and  re- 
quires that  the  people  should  have  property  and  be  protected  in 
it,  without  which  they  must  be  supposed  to  lose  by  entering  in- 
to society,  the  very  thing  which  was  the  end  and  design  of  the 
social  compact  to  secure,  and  for  the  attainment  of  which  they 
entered  into  it.  If  this  position  be  true,  it  was  fallacious  to 
think  that  the  supreme  or  legislative  power  of  any  commonwealth 
can  do  what  it  will,  irrespective  of  the  principles  of  natural  jus- 
tice, or  dispose  of  the  estates  of  the  subjects  arbitrarily,  or  di- 
vest vested  rights  at  pleasure." 

In  England,  the  doctrine  of  parliamentary  omnipotence  has 
often  been  asserted;  but,  notwithstanding  the  declaration  of 
Lord  Coke,  *'that  the  power  and  jurisdiction  of  Parliament  is 
so  transcendental  and  absolute,  that  it  cannot  be  controlled  or 
confined,  either  for  person  or  cause,  within  any  bounds,"  it 
has  been  doubted  by  learned  judges  whether  an  Act  which  con- 
travened the  principles  of  natural  justice  could  be  upheld, 
and  whether  Parliament  could  make  a  man  a  judge  in  his  own 
case.  This  doctrine  has  undergone  some  modification  in  Eng- 
land. 

"It  is  undoubtedly  true,"  says  Mr.  Smith,  in  his  Commenta- 
ries on  Statutory  and  Constitutional  Construction,  p.  255,  "that 
the  Parliament  of  England,  notwithstanding  the  doctrine  of  its 
omnipotence,  certainly  in  modem  times,  has  been  greatly  re- 
strained by  the  force  of  public  opinion,  from  interfering  with  or 
divesting  vested  rights.  It  has  not,  in  fact  dissolved  in  an  arbi- 
trary manner  any  corporation,  since  the  instance  of  the  suppres- 
sion of  the  order  of  Knights  Templar,  in  the  time  of  Edward 
n.,  which  was  in  the  early  part  of  the  fourteenth  century;  and 
of  the  religious  houses  in  the  reign  of  Henry  VIII. ;  so  that  the 
doctrine  that  the  power  of  Parliament  is  omnipotent,  may  at 
this  time  be  considered  as  resting  mainly  on  theory.  When, 
in  1783,  a  bill  was  introduced  into  Parliament,  by  Mr.  Fox,  for 
the  purpose  of  annulling  the  charter  of  the  East  India  Com- 
pany, it  was  successfully  resisted  by  Mr.  Pitt,  Lord  Thur- 
[13]  low,  and  others,  as  being  *subversive  of  the  law  and  con- 
stitution of  the  country;  mainly  on  the  ground  that  the 
Act  was  a  tyrannical  one,  which  broke  through  eveiy  rule  of 
British  justice,  being  an  attack  upon  a  most  solemn  charter,  af- 
firmed and  confirmed  by  the  sacred  faith  of  Parliament.  It 
broke  through  all  those  ties  which  bind  man  toman;  was  fraught 
with  the  most  pointed  mischief  against  national  honor  and  leg- 
islative integrity,  and  its  passage  would  take  away  all  security  to 
individuals  that  private  property  would  not  be  destroyed  by  leg- 
islative tyranny." 

Whatever  doubt  may  have  formerly  existed  on  this  subject, 
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the  question  has  been  settled,  by  an  overwhelming  weight  of 
authority,  in  this  country,  that  the  spirit  of  free  institutions  is  at 
war  with  such  a  principle. 

In  the  case  of  Taylor  v.  Porter,  4  HiU.  140,  Judge  Bronson, 
one  of  the  ablest  judges  that  has  ever  adorned  the  bench  of  this 
or  any  other  country,  after  admitting  the  right  to  take  private 
property  for  public  use,  held  *'that  there  was  no  provision  in 
the  Constitution  that  just  compensation  should  be  made  to  the 
owner,  when  his  property  is  taken  for  private  purposes.  If  the 
power  exists  to  take  the  property  of  one  man,  and  transfer  it  to 
another,  it  may  be  exercised  without  any  reference  to  compen- 
sation. The  power  of  making  bargains  for  individuals  has  not 
been  delegated  to  any  branch  of  the  government,  and  if  the  titie 
of  A  can  be,  without  his  fault,  transferred  to  B,  it  may  as  well 
be  done  without,  as  with  consideration.  This  view  of  the  ques- 
tion was  sufficient  to  put  them  on  inquiring  where  can  the  power 
be  found  to  pass  such  a  law  as  that  under  which  the  defendant 
attempted  to  justify  ?  It  is  not  to  be  presumed  that  such  a 
power  exists,  and  those  who  set  it  up  shoidd  tell  us  where  it  may 
be  found.  Under  our  form  of  government,  the  Legislature  is 
not  supreme.  It  is  only  one  of  the  organs  of  that  absolute 
sovereignty  which  resides  in  the  whole  body  of  the  people;  like 
other  departments  of  government,  it  can  only  exercise  such 
powers  as  have  been  delegated  to  it,  and  when  it  steps  beyond 
that  boundary,  its  acts,  like  those  of  the  most  humble  magis- 
trate in  the  State,  who  transcends  his  jurisdiction^  are  utterly 
void." 

Where  then  shall  we  find  a  delegation  of  power  to  take  the 
property  of  A  and  give  it  to  B,  either  with  or  without  compen- 
sation ? 

Only  one  clause  in  the  Constitution  can  be  cited  in  support  of 
the  power,  and  that  is  the  first  section  of  the  first  article,  where 
the  people  have  declared  that  "the  legislative  power  of  the 
State  shall  be  vested  in  a  Senate  and  Assembly."  He  admit- 
ted that  the  two  houses,  subject  only  to  the  qualified  negative 
of  the  Governor,  possessed  all  *'the  legislative  power  of  the 
State;"  but  the  question  immediately  presents  itself,  what  is 
"legistive  power,"  and  how  far  does  it  extend  ?  Does  it  reach 
the  life,  liberty,  or  property  of  the  citizen,  who  is  not 
charged  with  trans-*gression  of  the  laws,  and  where  the  [14] 
sacrifice  is  not  demanded  by  a  just  regard  for  the  public 
welfare.  The  security  of  life,  liberty,  and  property  lies  at  the 
very  foundation  of  the  the  social  compact;  and  to  say  that  this 
grant  of  '^legislative  power"  includes  the  right  to  attack  private 
property,  is  equivalent  to  saying  that  the  people  have  delegated 
to  their  servants  the  power  of  defeating  one  of  the  great  ends 
for  which  governments  were  established.  If  there  was  not  one 
word  of  qualification  in  the  whole  instrument,  he  should  feel 
great  difficulty  in  bringing  his  mind  to  the  conclusion  that  the 
clause  under  consideration  had  clothed  the  Legislature  with  des- 
potic power;  such  is  the  extent  of  their  authority,  if  they  can 
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take  the  property  of  A,  either  with  or  without  compenaatioii, 
and  give  it  to  B.  **The  legislative  power  of  the  State  does  not 
reach  to  such  an  unwarrantable  extent.  Neither  life,  liberty, 
nor  property,  except  when  forfeited  by  crime,  or  when  tiie  latter 
is  taken  for  j)ublic  use,  falls  within  the  scope  of  this  power." 

In  the  case  of  Wilkinson  v.  Ldand,  2  Pet.  657,  Judge  Story 
says,  ''that  government  can  scarcely  be  deemed  free  where  the 
rights  of  property  are  left  solely  dependent  on  the  legislative 
body,  without  any  restraint.  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of  personal  liberty 
and  private  property  should  be  held  sacred."  And  Judge  Mills, 
in  FisJier  v.  Cockerill,  (5  Mon.  129,)  says:  "It  is  so  repugnant  to 
the  moral  sense  of  every  correct  man,  that  the  Legislature 
should  delude,  or  intend  to  entice,  the  individuals  of  a  commu> 
nity  by  presenting  to  them  rights  against  other  individuals, 
under  prescribed  rules,  and  after  the  pursuit  is  undertaken  and 
drawn  to  a  close,  at  great  expense,  to  snatch  away  the  right, 
and  leave  the  pursuer  to  pay  the  cost  of  the  pursuit,  that  it 
might  be  argued,  and  with  some  plausibility,  that  such  a  dele- 
gation of  power  was  not  within  the  terms  of  the  compact,  that 
it  is  a  right  never  ceded  to  any  department  of  the  government 
by  the  people  when  they  gave  the  delegated  powers  which  they 
have  conferred  by  the  Constitution." 

Other  authorities  might  be  cited  to  the  same  effect,  but  they 
are  so  numerous  that  it  would  require  a  volume  to  contain  them. 
Having,  as  we  think,  satisfactorily  established  the  doctrine,  that 
the  Legislature  cannot  pass  a  law  divesting  vested  rights,  we 
apprehend  no  difficulty  in  maintaining  the  proposition  that  the 
act  under  advisement  has  this  effect;  and  if  a  law  which  imposes 
upon  a  party,  as  a  condition  of  the  recovery  of  liis  property, 
payment  for  the  improvements  which  were  his  already,  or  denies 
nim  the  rents  and  profits  of  the  land,  can  be  upheld,  then  an 
Act  which  divests  the  right  entirely  could  be  maintained,  as  we 
see  no  difference  in  the  principle  between  taking  a  part  and 
taking  the  whole. 

Our  attention  has  been  called  to  numerous  cases  de- 
[15]  cided  by  *the  tribunals  of  other  States.  We  have  ex- 
amined them  all,  and  without  referring  to  them  especially, 
believe  that  we  are  warranted  in  saying  that  there  is  no  case  to 
be  found  like  the  present;  that  the  laws  upon  which  those  decis- 
ions were  made  provided  alone  for  the  case  of  a  party  who  had 
entered  innocently  upon  lands,  believing  he  had  a  good  title; 
that  in  some  of  these  cases  no  constitutional  objection  was 
urged;  that  in  many,  it  was  not  claimed  that  the  law  had  a 
retrospective  action;  and  that  in  none  was  it  held  that  the  Leg- 
islature could  authorize  one  man  to  intrude  upon  the  lands  of 
another,  or  offer  a  premium  to  fraud  and  violence.  The  object 
of  all  the  statutes  which  we  have  seen  on  this  subject,  was  to 
allow  the  defendant  the  benefit  of  his  equities  in  an  action  of 
ejectment,  instead  of  driving  him  to  a  Court  of  Chancery. 

The  policy  of  most  of  the  States  has  been  to  encourage  settle- 
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;ment  in  good  faith  upon  yacant  lands  as  a  means  of  developing 
agricultural  inteiests,  and  the  wisdom  of  that  policy  has  man- 
ifested itself  in  the  rapid  growth  of  the  West  and  Southwest. 

However  desirable  such  a  policy  may  be,  and  however  neces- 
sary to  the  interest  of  this  State,  it  ought  not  to  be  encouraged 
or  maintained  when  founded  in  wrong  and  injustice  to  her  citi- 
zens. It  is.  a  law  as  immutable  as  those  of  nature,  that  States 
and  nations,  like  individuals,  are  bound  to  obey  the  principles 
of  natural  justice  in  all  their  dealings  with  their  subjects  and  ' 
others,  and  while  a  seeming  temporary  prosperity  may  follow 
the  infractions  of  this  rule,  Uie  day  of  retribution  must  come  as 
certainly  as  effect  follows  cause. 

It  has  become  common  in  our  Courts  to  denounce  titles  similar 
to  the  one  under  which  the  plaintiff  claims,  and  it  is  useless  to 
disguise  the  fact,  that  they  are  unpopular  with  the  people  at 
large,  owing,  probably,  to  the  circumstance  that  many  grants 
have  been  forged  for  the  purpose  of  covering  improvements 
made  in  good  faith;  but  this  prejudice  ^hould  be  confined  to  such 
fraudulent  grants,  and  ought  not  to  be  extended  to  all  alike. 
The  decisions  of  this  Court  prior  to  the  decision  of  the  Fremont 
case  by  the  Supreme  Court  of  the  United  States,  have  prevented 
the  holders  of  bona  fide  tities  from  commencing  suits  for  the 
recovery  of  their  property,  and  it  would  be  a  great  wrong  to 
hold  that  they  had  lost  their  rights  for  not  doing  what  the  law 
had  previously  held  they  could  not  do.  In  the  present  case, 
there  is  no  pretence  of  fraud.  The  early  pioneers  of  California, 
who  encountered  so  many  dangers  and  privations  in  settling  this 
country  and  developing  its  w^th  and  resources;  who  have  laid 
the  foundation  of  a  new  empire,  and  opened  to  the  world  a  new 
field  of  wealth  and  enterprise,  would  have  cause  to  complain  of 
injustice,  and  to  denounce  the  fairness  and  policy  of  a  govern- 
ment which  took  from  them  the  honest  acquisitions  of  toil 
and  danger  *to  enrich  needy  adventurers,  upon  the  shal-  [16] 
low  pretext  of  policy,  and  under  tiie  false  assumption  of 
legislative  omnipotence. 

Judgment  reversed,  and  new  trial  ordered. 

BuBNETT,  J. — I  concur  with  the  Chief  Justice  in  the  judgment 
rendered,  and  in  the  general  views  expressed  in  the  opinion  de- 
livered. As  the  subject  is  que  of  so  much  interest  and  import- 
ance, I  had  intended  giving  a  separate  opinion;  but  the  very  full 
examination  of  my  associate,  renders  this  unnecessary.  I  will, 
however,  submit  the  following  positions,  which  I  take  to  be  true 
in  themselves: 

1.  That  a  government  with  no  limit  but  its  own  discretion,  is 
not  a  constitutional  government,  in  the  true  sense  of  the  term. 

2.  That  the  end  and  object  of  creating  a  Constitution,  is  to 
limit,  classify,  and  direct,  the  powers  of  the  different  depart- 
ment. 

3.  That  a  Constitution  is  a  solemn  compact,  deliberately  and 
freely  entered  into  by  a  free  people  as  between  themselves,  by 
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"(Krhich  they  limit  the  powers  of  their  agents,  the  powers  of  ma- 
jorities, and  the  lowers  of  themselves;  that  this  compact  is  made 
in  advance,  when  men  are  more  free  from  passion  and  prejudice 
— ^when  no  one  can  foresee  whether  he  will  fall  with  the  ma- 
jority or  with  the  minority —when  there  is  no  interest  to  sub- 
serve, but  equal  and  exact  justice — and  when  the  only  object  is 
to  lay  down  those  fundamental  and  eternal  principles,  under 
the  practical  application  of  which,  every  man  may  enjoy  the 
rights  and  privileges  of  human  nature,  and  the  protection  and 
happiness  incidental  to  society  -well  regulated. 

4.  That  there  are  certain  inherent  and  inalienable  rights  of 
human  nature  that  no  government  can  justly  take  away — ^that 
some  of  these  rights  have  been  enumerated  in  our  State  Consti- 
tution, and  in  the  language  of  that  instrument,  '*  This  enumera- 
tion of  rights  shall  not  be  construed  to  impair  or  deny  others 
retained  by  the  people." 

5.  Tht^t  among  the  inalienable  rights  declared  by  our  Consti- 
tution as  belonging  to  each  citizens,  is  the  right  of  ''  acquiring, 
possessing,  and  protecting  property." 

6.  That  this  right  of  **  protecting  property"  is  not  the  simple 
right  of  protection  by  individual  physical  force,  but  the  right  to 
protect  it  by  the  law  of  the  land,  and  the  force  of  the  body 
politic. 

7.  That  the  question  as  to  what  constitutes  a  title  to  property 
must  depend  for  its  solution  upon  the  laws  as  they  exist  at  the 
very  time  when  the  right  accrues. 

8.  That  the  citizen  who  obeys  the  laws  of  to-day,  and  under 
their  deliberate  and  solemn  sanction  acquires  a  right  to  prop- 
erty, cannot  be  deprived  of  his  property,  by  any  retrospective 
act,  passed  to-morrow,  requiring  him  to  pay  for  that  which,  by 

the  existing  law,  was  already  declared  to  be  his  own. 
[17]         *9.  That  if  the  Legislature  could,  by  such  retrospect- 
ive act,  divest  rights  already  legally  and  lawfully  vested, 
there  vould  be  no  limit,  so  far  as  this  inalienable  right  is  con- 
cerned, but  its  own  discretion. 

10.  That  for  the  Constitution  to  declare  a  right  inalienable, 
and  at  the  same  time  leave  the  liCgislature  unlimited  power 
over  it,  would  be  a  contradiction  in  terms,  an  idle  provision, 
proving  that  a  Constitution  was  a  mere  parchment  barrier,  in- 
sufficient to  protect  the  citizen,  delusive  and  visionary,  and  ths. 
practical  result  of  which  would  be  to  destroy,  not  conserve,  the 
rights  it  vainly  presumed  to  protect. 

11.  That  if  the  Legislature  cannot  directly  take  from  the  citi- 
zen that  property  which  the  existing  law  declares  to  be  his,  and 
give  it  to  another,  then  the  law-making  power  cannot  accom- 
plish the  same  practical  end  by  indirect  means. 

12.  That  if  this  great  right  could  be  defeated,  simply  by  vary- 
ing the  form  and  mere  mode  of  arresting  it,  ihen  our  system 
would  be  idle  and  nugatory,  impracticable  and  unsafe,  and 
wholly  unworthy  the  name  of  a  stable  system  of  constitutional 
law. 
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13.  That  the  right  to  regulate  the  mode  in  which  parties 
shall  prosecute  their  remedies  for  redress  of  injuries  justly  be- 
longs to  the  legislative  department,  but  when,  under  the  sem- 
blance of  a  change  of  remedy,  a  substantial  existing  right  is  de- 
feated, impaired,  or  abridged,  the  act  is  null  and  void,  because 
it  then  ceases  to  regulate  the  mere  remedy,  and  impairs  the  real 
light.  • 

14.  That  if  the  law,  as  it  exists  to-day,  vests  certain  property 
in  one  citizen,  and  the  Legislature  could  to-morrow  pass  an  Act 
depriving  him  of  all  remedy  to  "protect"  that  property,  except 
by  parting  with  a  portion  of  the  same,  then  the  Legislature 
would  have  an  equal  right  to  say,  that  a  party  who  is  sued  for 
his  own  property  shall  not  be  permitted  to  plead  his  title  in  de- 
fense of  the  action,  unless  he  will  consent  to  give  up  a  portion 
of  his  property  to  the  plaintiff;  for  the  Legislature  could  equal- 
ly deny  tiie  right  to  the  defendant  as  to  the  plaintiff,  in  such  a 
case. 

15.  That  the  Act  of  the  Legislature  referred  to  does  assume 
to  divest  the  rights  of  proper^r  vested  in  parties,  by  the  laws  ex- 
isting and  in  force  at  the  tmie  these  rights  accrued,  and  so  clogs 
the  remedy  as  to  defeat  that  part  of  the  Constitution  which 
guarantees  to  eveiy  man  the  right  of  protecting  his  property, 
through  the  Courts  and  officers  of  the  state. 

16.  The  act  in  question  denies  the  owner  all  right  to  the  rents 
and  profits  of  the  land,  accruing  prior  to  the  date  of  the  patent, 
whatever  rights  the  party  may  have  had,  although  the  patent 
itself  is  issued  in  pursuance  of  a  regular  judgment,  in  a  compe- 
tent Court,  against  the  United  States,  the  successor  to  all  the 
rights  of  Spain  and  Mexico,  and  which  judgment  and  patent  are 
but  a  declaratoiy  affirmance  of  a  pre-existing,  valid  and  acknowl- 
edged right. 

'''I?.  That  as  all  the  claims  to  private  lands  in  the  State  [18] 
had,  by  the  law  of  Congress  to  pass  through  the  U.  S. 
Board  of  Land  Commissioners,  and  the  Federal  Courts,  if  re- 
quired by  the  government,  and,  upon  final  confirmation,  to  be 
patented,  the  practical  effect  of  this  Act  of  the  Legislature  is  to 
deny  the  owners  all  their  previous  rights  in  lands  granted  by 
Spain  and  Mexico,  unless  these  owners  have  complied,  in  the 
past,  with  the  then  unknown  provisions  of  the  tenth  section, 
now  first  enacted,  but  which  these  owners  were  not  required  to 
do,  by  any  then  existing  law. 

18.  The  Act  makes  no  distinction  (except  in  cases  of  *'  actual 
fraud  or  force  "),  whether  the  trespass  was  willful  or  mistaken, 
whether  upon  the  long  and  well  known  claim  of  the  owner,  or 
upon  wild  and  supposed  public  lands,  claimed  by  no  known  or 
accessible  person;  and  wnile  the  owner,  under  the  revenue  laws 
of  the  State,  has  been  compelled  to  pay  the  taxes  upon  the 
property,  or  lose  his  land,  although  no  patent  had  issued,  yet, 
when  he  at  last  is  allowed  to  recover  the  possession,  he  is  com- 
peted to  pay  the  full  assessed  value  of  the  improvements,  with- 
out any  deduction  for  tiie  rents  and  profits,   or  even  for  the 
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taxes  he  has  paid  the  State,  or  the  injuiy  done  to  the  property 
itself. 

19.  That  the  Legislature  had  the  right  to  allow  all  and  every 
right  and  defense,  legal  as  well  as  equitable,  existing  under  the 
laws  in  force  at  the  time  they  accrued,  to  be  set  up  in  a  suit  to 
recover  the  possession  of  real  estate,  but  the  Legislature  had 
no  power  to  create  new  rights  for  one  party,  as  to  the  past,  nor 
impair  the  pre-existing  rights  of  the  other;  and  this  is  the  true 
distinction  between  the  power  to  regulate  the  remedy,  and  the 
want  of  power  to  impair  the  right. 

20.  That  the  hardships  of  particular  cases,  that  will  and  must 
arise  in  the  progress  of  human  affairs,  under  any  and  all  systems 
of  government  and  law,  do  in  fact  constitute  the  true  and  stern 
test  of  the  devotion  of  a  free  people  to  fundamental  principles; 
and  to  sustain  these  fundamental  principles,  whereon  liberty, 
protection,  and  society  itself,  are  based,  is  the  most  conclusive 
proof  of  the  capacity  and  fitness  of  a  people  for  self-govern- 
ment. 

21.  That  the  permanent  evils  inflicted  upon  free  institutions, 
by  a  violation  of  these  fundamental  principles,  will  outweigh, 
immeasurably,  all  the  temporary  benefits  that  might  accrue  to 
individuals. 

22.  That  whatever  may  be  the  views  of  others,  this  Court  has 
but  one  duty  to  perform,  and  that  is  to  expound  and  enforce  the 
Constitution,  in  its  purity  and  vigor,  until  changed  by  the  same 
sovereign  power  that  made  it. 

Terbt,  J. — ^With  the  utmost  deference  to  the  majority  of  the 
Court,  I  am  compelled,  reluctantly,  to  dissent  from  their  opin- 
ion in  this  case. 

After  the  most  careful  investigation,  Z  am  unable  to 
[19]      perceive  *any  constitutional  objection  to  the  "  Act  for  the 
protection  of  actual  settlers,  and  to  quiet  land-titles  of 
this  State,"  passed  March,  1856. 

It  is  conceded,  that  the  Act  does  not  conflict  with  any  provi- 
sion of  the  Constitution  of  the  United  States,  or  the  ^aty  of 
Guadalupe  Hidalgo.  The  opinion  seems  to  be  predicated  on 
the  grounds,  that  the  Act  is  void,  because  it  is  in  violation  of 
natural  justice,  and  infringes  Article  first  of  section  first  of  the 
Constitution  of  this  State.  This  article  is  a  mere  reiteration  of  a 
truism  which  is  as  old  as  constitutional  government.  A  similar 
declaration  is  contained  in  the  Constitutions  of  most  of  the 
States  of  the  Union,  but,  I  think,  has  never  been  construed  as  a 
limitation  on  the  power  of  the  govemiDent. 

Such  a  construction  might  seriously  affect  the  power  of  gov- 
ernment to  enact  laws  for  the  punishment  of  crime  by  the  incar- 
ceration of  the  criminal,  or  to  enforce  the  collection  of  debts  by 
a  seizure  and  sale  of  property. 

The  doctrine,  that  judges  have  power  to  annul  a  law,  because, 
in  their  opinion,  its  provisions  are  in  violation  of  natural  justice, 
is  one  of  dangerous  consequences,  tending  to  destroy  that  dis- 
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tribution  of  powers  made  by  the  Constitation,  by  concentrating 
in  the  hands  of  the  judiciary,  functions  which  are,  by  the  Con- 
stitution, conferred  on  difierent  departments,  and  cannot,  I 
think,  be  maintained  on  principle  or  authority. 

The  question  whether  a  particular  law  is  in  Tiolation  of  natu- 
ral justice,  may  be  one  of  difficult  solution.  Its  determination 
is  governed  by  no  fixed  rules,  and  often  depends  on  considera- 
tions of  policy  and  public  advantage,  which  are  more  properly 
the  subjects  of  legislative  than  judicial  exposition. 

Section  first  of  article  fourth  of  the  Constitution  of  California, 
Tests  the  legislative  power  of  the  State  in  a  Senate  and  Assem- 
bly, which  is  designated  the  Legislature  of  California. 

The  effect  of  this  article  was  to  confer  all  the  legislative  pow- 
ers possessed  by  the  people  themselves,  except  those  limited  by 
some  constitutional  provision. 

In  England,  from  which  country  our  system  of  government 
and  laws  is,  for  the  most  part,  taken,  the  power  of  tiie  Legisla- 
ture is  held,  by  the  most  eminent  jurists,  to  be  absolute. 
Sir  Edwabd  Coke  says  (4  Inst.  36): 

*'  The  power  and  jurisdiction  of  Parliament  is  sole,  transcend- 
ent, and  absolute;  that  it  cannot  be  confined,  either  for  cause 
or  persons,  within  any  bounds.  It  hath  sovereign  and  uncon- 
trollable authority  in  the  making,  conforming,  enlarging,  re- 
straining, abrogating,  repealing,  reviving,  and  expounding  of 
laws  concerning  matters  of  all  possible  denomination,  ecclesias- 
tical or  temporal,  civil,  military,  maritime,  or  criminal;  this  be- 
ing the  place  where  that  absolute  despotic  power,  which 
must  "^in  all  governments,  reside  somewhere,  is  intrusted  [20] 
by  the  constitution  of  these  kingdoms." 

It  is  true,  that  some  writers  upon  government  have  denied 
the^  right  of  Parliament  to  enact  laws  contraiy  to  the  principle 
of  natural  justice;  contending  that  such  laws  are  of  no  binding 
efficacy. 

In  reference  to  these  doctrines.  Sir  William  Blackstonb  says: 
*•*  It  must  be  owned,  that  Mr.  Locke,  and  other  theoretical 
writers,  have  held,  that  there  remains  still  inherent  in  the  peo- 
ple a  supreme  power  to  remove  or  alter  the  legislative,  when 
they  find  the  Legislature  act  contrary  to  the  trust  reposed  in 
them;  for,  when  such  trust  is  abused,  it  is  thereby  forfeited, 
and  devolves  to  those  who  gave  it.  But,  however  just  this 
conclusion  may  be  in  theory,  we  cannot  practically  adopt  it,  nor 
take  any  legal  steps  for  carrying  it  into  execution  under  any 
dispensation  of  government  at  present  actually  existing.  For 
this  devolution  of  power  to  the  people  at  large,  includes  in  it 
the  dissolution  of  the  whole  form  of  government  established  by 
that  people— I'educes  all  the  members  to  their  original  state  of 
equality,  and  by  annihilating  the  sovereign  power,  repeals  all 
positive  laws  whatsoever  before  enacted.  No  human  laws  will, 
therefore,  suppose  a  case  which  at  once  must  destroy  all  law, 
and  compel  men  to  build  afresh  upon  a  new  foundation;  nor 
will  they  make  provision  for  so  desperate  an  event,  as  must  ren- 
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der  all  legal  provisions  ineffectual.  So  long,  therefore,  as  the 
English  Constitution  lasts,  we  may  venture  to  affirm  that  the 
power  of  Parliament  is  absolute  and  without  control."  (1 
Com.  162.) 

Again,  on  page  185,  he  says,  after  describing  the  manner  of 
passing  laws:  ''  An  act  of  Parliament  thus  made  is  the  exercise 
of  the  nighest  authority  that  this  kingdom  acknowledges  upon 
earth.  It  hath  power  to  bind  every  subject  in  the  land,  and 
the  dominions  thereunto  belonging.  Nay,  even  the  King  him- 
self, if  particularly  named  therein.  And  it  cannot  be  altered, 
amended,  dispensed  with,  suspended,  or  repealed,  but  in  the 
same  form  and  by  the  same  authority  of  Parliament,  for  it  is  a 
maxim  in  law  that  it  requires  the  same  strength  to  dissolve  as  to 
create  an  obligation.'' 

Chancelor  Kent,  who,  in  point  of  legal  knowledge  and  learn- 
ing, stands  second  to  no  American  jurist,  says:  "The  princi- 
ple in  the  English  government  that  the  Parliament  is  omnipo- 
tent, does  not  prevail  in  the  United  States;  though  if  there  be 
no  constitutionfd  objection  to  a  statute,  it  is  with  us  as  absolute 
and  uncontrollable  as  laws  flowing  from  the  sovereign  power 
under  any  other  form  of  government.  But  in  this  and  all  other 
countries  where  there  is  a  written  Constitution,  designating  the 
powers  and  duties  of  the  legislative  as  well  as  other  deportments 
of  the  government,  an  Act  of  the  Legislature  may  be  void,  as 
being  against  the  Constitution.  The  law  with  us  must 
[21]  conform  *in  the  first  place,  to  the  Constitution  of  the 
United  States,  and  then  to  ihe  subordinate  Constitution 
of  its  particular  State,  and  if  it  infringes  the  provisions  of  either 
it  is  so  far  void."    (1  Com.  449.) 

This  doctrine  is  fully  sustained  by  numerous  decisions  of  our 
highest  judicial  tribunals.  In  the  case  of  Bennett  v.  Boggs  (1 
B^d.  74),  a  case  involving  the  constitutionality  of  an  Act  of  the 
Legislature  of  New  Jersey,  regulating  fisheries  in  the  Dela- 
ware river,  Mr.  Justice  Baldwin  held,  "  that  the  Court  in  deter- 
mining what  is  the  law  of  New  Jersey,  must  first  look  at  the  Con- 
stitution, which  is  the  supreme  law  binding  on  the  Legislature 
itself.  If  that  contained  any  restraint  on  the  legislative  power 
over  fisheries,  its  obligations  are  paramount,  but  if  it  contain 
none,  the  law  which  must  govern  their  decision,  exists  only  in 
the  acts  of  the  government,  organized  by  the  people  under  their 
Constitution. 

*'  We  may  think  the  power  conferred  by  the  Constitution  of 
this  State  too  great,  and  dangerous  to  the  rights  of  the  people, 
and  that  limitations  are  necessary;  but  we  cannot  affix  them,  or 
act  in  cases  arising  under  the  State  laws  as  if  limitations  had 
been  fixed  by  the  Constitution  previously.  We  cannot  de- 
clare a  legislative  act  void  because  it  conflicts  with  our  opinion 
of  policy,  expediency,  or  justice.  We  are  not  guardians  of  the 
rights  of  the  people  of  the  State,  unless  they  are  secured  by 
some  constitutional  provision  which  comes  within  our  judici^ 
cognizance. 
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''The  remedj  for  unwise  and  oppressive  legislation  mthin 
constitutional  bounds,  is  by  an  appeal  to  the  justice  and  patriot-  ' 
ism  of  the  representatives  of  the  people;  if  these  fail,  the  people 
in  their  sovereign  capacity  can  correct  the  evil.  But  C3ourt8 
cannot  assume  their  rights;  there  is  no  paramount  and  supreme 
law  which  defines  the  laws  of  nature,  or  settles  those  great  prin- 
ciples of  legislation  which  are  said  to  control  State  Legislatures 
in  the  exercise  of  the  powers  conferred  on  them  by  the  Consti- 
tution. 

"  If  it  is  once  admitted  that  there  exists  in  this  Court  a  power 
to  declare  a  State  law  void,  which  conflicts  with  no  constitu- 
tional provision — if  we  assume  the  right  to  annul  it  for  its  sup- 
posed injustice  or  oppressive  operation,  we  become  the  makers, 
and  not  the  expounders  of  the  Constitution.  Our  opinions 
would  not  be  a  judgment  on  what  was  the  pre-existing  law  of 
the  case;  but  upon  what  it  is,  after  we  have  so  amended  or 
modified  it,  as  to  meet  our  ideas  of  justice,  policy,  and  wise 
legislation,  by  a  direct  usurpation  of  legislative  power  and  a 
flagrant  violation  of  the  duty  enjoined  upon  us  by  the  Judi- 
ciary Act." 

In  Braddee  v.  Btmonfield  (2  Watts  &  S.  285),  Huston,  J.,  held, 
that  there  was  high  authority  for  saying  there  is,  in  every  gov- 
ernment somewhere,   an  absolute  and  despotic  power.    The 
exceptions  to  this  are  only  such  as  are  expressly  specified 
in  the  writ-*ten  Constitution,  subject  to  this,  and  only  to      [22] 
this,  or  some  provision  of  the  Constitution  of  the  United 
States.    The  powers  of  the  Legislature  of  the  State  to  enact, 
laws,  seem  not  to  be  limited. 

In  the  case  of  Harvey  v.  Thomas  (10  Watts,  66),  which  involved . 
the  constitutionality  of  a  statute  relating  to  private  roads,  the 
defendant  argued  that  the  Legislature  had  not  power  to  author- 
ize the  application  of  another's  property  to  a  private  purpose, 
even  on  compensation.  Gibson,  C.  J.,  uses  the  following  lan- 
guage: 

"  Who  can  point  out  any  express  constitutional  disaffirmance 
of  the  power?  The  clause  by  which  it  is  declared,  that  no 
man's  property  shall  be  taken,  or  applied  to  public  use,  without 
the  consent  of  the  representative,  and  without  just  compensa- 
tion made,  is  a  disabling,  and  not  ail  enabling  one.  The  power, 
would  have  existed  in  full  force  without. 

"  Whether  this  power  was  only  partially  restrained  for  a  rea- 
son similar  to  that  which  induced  an  ancient  law-giver  to  annex 
no  penalty  to  a  parricide,  or  whether  it  was  thought  that  there 
would  be  no  temptation  to  the  act  of  taking  the  property  of  one' 
individual  for  another's  use,  it  seems  clear  there  is  nothing  in; 
tbe  Constitution  to  prevent  it,  and  the  practice  of  the  Legisla- 
ture has  been  in  accordance  with  the  principle  here  stated,  of 
which  the  application  of  another's  land  for  the  purpose  of  a 
private  way,  is  a  frequent  proof." 

In  the  case  of  Cochran  v.  Van  Surlaxj  (20  Wend.  381),  Senator 
Yerplanck  said:  ''  It  is  difficult,  upon  any  general  principles,  to, 
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limit  the  omnipotence  of  the  sovereign  legislative  power  by  judi- 
cial interposition,  except  so  far  as  the  express  words  of  the 
written  Constitution  give  that  authority. 

"There  are  many  dicta,  and  some  great  authorities,  holding 
that  acts  contrary  to  the  first  principles  of  natural  justice  are 
void.  The  principle  is  unquestionably  sound  as  the  governing 
rule  of  the  Legislature,  in  relation  to  ite  own  acts,  or  even  those 
of  a  preceding  Legislature.  It  also  affords  a  safe  rule  of  con- 
struction for  Courts,  in  the  interpretation  of  laws  admitting  of 
any  doubliul  construction,  to  presume  that  the  Legislature 
could  not  have  intended  an  unequal  and  unjust  operation  of  its 
statutes.  Such  a  construction  ought  never  to  be  given  to  legis- 
lative language,  if  it  be  susceptible  of  any  other  more  conform- 
able to  justice;  but  if  the  words  be  positive,  and  without  am- 
biguity, I  can  find  no  authority  for  a  Court  to  vacate  or  repeal 
a  statute  on  that  ground  alone.  But  it  is  only  in  express  con- 
stitutional provisions,  limiting  legislative  power  and  controlling 
the  temporary  will  of  a  majority  by  a  permanent  and  paramount 
law,  settled  by  the  deliberate  wisdom  of  the  nation,  that  I  can 
find  any  safe  and  solid  groimds  for  the  authority  of  Courts  of 
Justice  to  declare  void  any  legislative  enactment.  Any  as- 
[23]  sumption  of  authority  beyond  '^'this,  would  be  to  place 
in  the  hands  of  the  judiciary,  powers  too  great  and  too 
undefined,  either  for  its  own  security  or  the  protection  of  pri- 
vate rights." 

In  l£e  case  of  Colder  v.  Bull,  3  Dallas,  386,  this  question  was 
discussed  by  the  Supreme  Court  of  the  United  States.  The 
Judges  of  that  Court  were  not  agreed  in  their  opinions  on  this 
point. 

Mr.  Justice  Pattebsok  held,  "that  if  a  government,  composed 
of  legislative,  executive,  anS  judicial  departments,  were  estab- 
lished by  a  Constitution,  which  imposed  no  limit  on  the  legisla- 
tive power,  the  consequence  would  inevitably  be,  that  whatever 
the  Legislature  choose  to  enact  would  be  lawfully  enacted,  and 
the  judicial  power  could  not  interfere  to  pronounce  it  void. 
That  it  was  true  some  speculative  spirit  had  held  that  a  legisla- 
tive act  against  natural  justice,  must  in  itself  be  void,  but  he 
could  not  think  that  under  such  a  government  any  Court  of  Jus- 
tice would  possess  the  power  to  declare  it  so." 

Mr.  Justice  Ikedell  was  of  opinion,  "  that  if  the  Legislature 
of  the  Union,  or  of  any  member  of  the  Union,  should  pass  a  law 
within  the  general  scope  of  their  constitutional  powers,  the 
Court  could  not  pronounce  it  void  merely  because  it  was,  in  their 
judgment,  contraiy  to  the  principles  of  natural  justice.  The 
ideas  of  natural  justice  are  regulated  by  no  fixed  standard ;  the 
ablest  and  purest  men  have  differed  upon  the  subject.  All  the 
Court  could  properly  say  in  such  an  event,  would  be  that  the 
Legislatiire,  possessed  of  an  equal  right  of  opinion,  had  passed 
a  law  which,  in  the  opinion  of  the  Judges,  was  inconsistent  with 
the  abstract  principles  of  natural  justice.  If  the  Legislature 
pursue  the  authority  delegated  to  them,  tiieir  acts  are  valid;  if 
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they  transcend  the  bounds  of  that  authority,  their  acts  are  in- 
Talid.  In  the  former  case,  they  exercise  the  discretion  vested 
in  them  by  the  people,  to  whom  they  are  responsible,  for  the 
faithful  discharge  of  their  trust;  in  the  other  case,  they  violate 
the  fundamental  ]aw,  which  must  be  our  guide  whenever  we  are 
called  upon  as  Judges  to  determine  the  validity  of  legislative 
acts." 

Laws  of  like  character  have  been  sustained  by  the  tribunals 
of  other  States  having  Constitutions  similar  to  ours. 

In  the  case  of  Armstrong  v.  Jackson  (1  Blackf .  374),  the  Su- 
preme Court  of  Indiana  held,  that  the  Occupying  Claimant  Law 
of  Indiana  was  not  in  conflict  with  the  Constitution. 

The  Court  say:  "  By  the  first  section  of  this  act,  if  the  bona 
fida  occupant  is  willing  to  pay  the  value  of  the  land,  without  the 
improvements,  the  successful  claimant  shall  not  obtain  the  pos- 
session until  he  pays  the  value  of  the  improvements,  made  by 
the  occupant.  We  do  not  preceive  the  force  of  any  of  the  ol>- 
jections  which  have  been  urged  against  this  part  of  tiie  act.  We 
see  no  provision  of  the  Constitution  which  is  violated  by  it.  It 
cannot  be  contended  that  it  is  unconstitutional  for  the 
succe88-*ful  claimant  to  pay  the  occupant  for  his  im-  |24] 
provements,  nor  can  we  discover  the  unconstitutionality 
of  the  occupant's  retaining  possession  of  the  land  he  has  im* 
proved,  until  such  payment  is  made.  The  Legislature  might 
have  given  the  occupant  an  action  against  the  successful  clajm- 
ant,  for  the  value  of  his  improvements,  and  a  lien  on  the  prem- 
ises improved,  until  such  value  was  paid;  and  why  may  they  not 
give  this  mode  of  recovering  the  value,  at  the  conclusion  of  the 
action  of  ejectment,  and  make  the  payment  a  condition  prece* 
dent  to  the  recovery  of  possesion  ? 

"  Laches  in  demanding  a  right  for  a  certain  time,  may  be  con- 
sidered either  as  an  abandonment  or  as  a  fraud,  and  it  is  gener- 
ally admitted  that  Statutes  of  Limitation  may  be  enacted,  bar- 
ring the  recovery  of  lands  and  tenements  after  a  given  time  of 
adverse  possession;  and  the  length  of  that  time  is  whoUy  at  the 
will  of  the  Legislature.  To  make  valuable  and  laating  improve- 
ments requires  time,  and  when  made  by  an  adverse  possessor, 
they  manifest  laches  on  the  part  of  the  real  owner,  and  we  see 
notiiing  in  the  Constitution  to  prevent  the  Legislature  from  de- 
claring the  lapse  of  time  necessaiy  for  making  such  improve- 
ments an  absolute  bar  to  recovery;  hence,  they  may  certainly 
make  it  a  conditional  one.  They  may  say,  that  if  the  real  owner 
neglects  to  assert  his  right,  until  the  ham  fide  occiipant  makes 
valuable  improvements,  he  shall  not  obtain  the  possession  until 
he  has  paid  for  those  improvements;  but  here,  he  is  not  laid 
under  this  condition,  unless  the  occupant  is  willing  to  pay  him 
all  that  is  really  his  own;  the  value  of  the  land  witiiout  the  im- 
provements." 

The  Court,  after  deciding  that  the  valuation  of  the  commis- 
sioners was  void,  as  in  conflict  with  the  provision  of  the  Consti- 
tution which  guaranteed  the  right  of  trial  by  juxy,  decide  that 
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the  unconstitutioiialitj  of  the  mode  of  oscertaiiuBg  the  value  of 
improvements  did  not  afifect  the  right  of  the  occupant  to  their 
value,  which  was  given  by  that  part  of  the  act  to  which  there 
was  no  constitutional  objection. 

In  EUioU  V.  Armstrong,  4  Blackf .  424,  the  Court  held  that  a 
party  evicted  by  a  paramount  title,  was  liable  to  pay  rents  only 
for  the  land  without  improvements,  if  he  was  entitled  to  the 
improvements  under  the  Occupying  Claimant  Law. 

The  Court  say,  "it  appears  to  us,  the  real  matter  in  contro- 
versy between  the  parties  is  as  to  the  rule  by  which  the  amount 
of  the  rents  and  profits  is  to  be  estimated.  The  defendant  has 
had  the  use  of  plaintiff's  lot,  and  is  bound  to  pay  a  fair  rent  for 
it;  but  he  is  entitled  to  the  use  of  the  buildings  tree  of  rent,  be- 
cause they  were  erected  at  his  own  expense,  and  because  he  has 
by  the  statute  a  right  to  their  possession,  until  he  is  paid  for 
them  by  the  complainant." 

Similar  decisions  were  made  in  Ohio.     (See  6  Ohio, 
[25]      134;  in  ^lUinois;  see  14  HI.  173  and  431;  in  Alabama,  13 
Ala.  31;  and  in  other  states.) 

Admitting  such  decisions  to  have  been  made  under  laws  which 
provided  only  for  cases  of  bona  fide  occupation  under  color  of 
title,  I  do  not  perceive  how  this  fact  can  affect  the  question  of 
constitutionality.  At  common  law,  buildings  erected  upon  land 
become  a  part  of  the  freehold,  and  vest  in  the  owner  of  the 
soil,  as  well  when  erected  by  a  person  holding  under  color  of 
title,  as  by  a  mere  naked  trespasser.  In  either  case  such  a  law 
would  operate  to  divest  vested  rights  by  taking  the  property  of 
one  citizen  and  conferring  it  upon  another,  or  by  compelling  the 
successful  claimant  to  pay  for  property  which  was,  by  the  rules 
of  common  law,  already  his  own. 

The  Act  in  question  would  certainly  have  been  more  conso- 
nant with  the  principles  of  justice  and  equity  if  the  Legislature 
had  discriminated  in  favor  of  those  occupants  whose  possession 
had  been  acquired  in  good  faith  and  in  ignorance  of  any  out- 
standing title.  But  the  consideration  of  the  justice  and  policy 
of  the  Act,  and  its  effect  upon  the  general  welfare  of  the  State 
was  addressed  to  the  discretion  of  the  Legislature,  and  having 
been  decided  by  the  Legislature,  it  is  not  a  proper  subject  of 
judicial  inquiry. 

The  sudden  increase  of  population  consequent  upon  the  dis- 
covery of  gold  in  California,  created  a  large  demand  for  the  nec- 
essaries of  life;  the  small  quantity  of  land  in  actual  cultivation 
was  inadequate  to  supply  this  demand,  and  left  us  almost 
wholly  dependent  upon  foreign  countries. 

It  has  been  policy  of  the  Legislature  from  the  commencement 
of  our  State  government,  te  encourage  the  settlement  and  cul- 
tivation of  the  unoccupied  lands  of  the  State  by  the  enactment 
of  laws  te  protect  the  actual  settler  in  the  possession  and  enjoy- 
ment of  a  limited  quantity  of  land. 

The  wisdom  of  this  policy  has  been  demonstrated  by  the  rapid 
development  of  our  agricultural  resources,  which  now  afford  not 
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only  an  abundance  of  necessaries  for  home  consumption  but 
leave  a  surplus  for  exportation,  a  result  never  accomplished  in 
any  other  country  within  so  short  a  period. 

Upon  the  face  of  the  inducements  offered  by  the  Legislature, 
and  the  promise  of  being  protected  in  the  possession  of  their 
homes,  a  number  of  hardy  and  enterprising  citizens  settled 
upon  lands  which,  in  most  instances,  had  never  been  surveyed 
or  occupied,  nor  in  any  manner  segregated  from  the  public  do- 
main. Nor  was  there  any  evidence  within  their  reach  to  show 
that  such  lands  were  cliumed  by  any  private  citizen.*  Most  of 
this  land  was,  before  their  settlement,  of  littJe  value,  paying 
revenue  neither  to  the  owner  nor  to  the  State;  their  present  en- 
hanced value  is  in  a  great  measure  owing  to  the  energy  and  labor 
of  the  occupant,  the  improvements  in  many  cases  greatly  ex- 
ceeding the  lands  in  value.  There  are  no  doubt  instances 
of  wrongful  and  '*'tortious  entries  upon  lands  known  to  be  [26] 
claimed  by  individuals,  but  in  a  majority  of  cases,  more 
especially  in  those  portions  of  the  StiEkte  that  were  not  inhabited 
before  the  discovery  of  gold  mines,  such  entries  have  been  made 
under  the  bona  fide  belief  that  the  land  settled  upon  was  a  por- 
tion of  the  public  domain. 

Under  these  circumstances  we  may  well  doubt  whether  it 
would  be  a  greater  violation  of  natural  justice  to  deprive  hun- 
dreds of  cituens  and  their  families  of  the  homes  erected  by  the 
labor  of  years,  without  making  any  compensation  for  the  im- 
provements which  constitute  a  great  part  of  the  valye  of  those 
homes,  or  to  permit  them  to  retain  possession  of  them  upon 
paying  to  the  owner  of  the  soil  the  full  value  of  all  that  is  really 
his  own.  It  appears  to  be  settled  that  the  Legislature  may 
enact  laws  by  which  private  property  may  be  taken  for  private 
purposes  in  cases  where  the  general  good  would  be  thereby  pro- 
moted. The  propriety,  policy,  and  expediency  of  such  acts,  can 
be  properly  determined  on  by  the  Legislature. 

La  determining  the  validity  of  an  Act  of  the  Legislature  the 
Courts  can  consider  only  whether  the  Act  is  in  conlUct  with  any 
express  provision  of  the  Constitution.  Our  authority  to  judge 
i^  derived  from  the  Constitution  and  laws  of  the  State;  we  can 
know  no  power  superior  te  the  Constitution,  nor  acknowledge 
any  higher  law  than  a  statute  duly  enacted  pursuant  te  its  pro- 
visions. 


GLIDDEN  ET  AL.  V,  LUCAS  et  al. 

Faotob  CiinvoT  Plbdob. — ^The  plaintiffs,  merchants  in  Boston,  shipped  mer- 
chandise by  their  own  ship  to  H.  F.  G.  &  Co.,  of  San  Francisco,  to  be 
sold  by  the  latter,  who  were  to  receive  one  half  of  the  net  profits  in  lien 
of  commissions;  the  bill  of  hiding  stated,  that  the  goods  were  ''shipped 
by  order,"  and  were  to  be  delivered  to  "order  or  assigns,"  he  or  they 
paying  freight,  and  was  signed  by  plaintiffs  for  captain,  and  further 
showed  on  it<4  margin  that  plaintiffs  had  regalar  agentD  at  San  Francisco. 
The  biU  of  lading  was  forwarded  to  H.  F.  G.  k  Co.,  who  endorsed  and 
pledged  it  to  defendants  for  a  loan;  the  defendants  receiyed  the  goods, 
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and  sold  them;  the  purchase-money  of  which  was  songht  to  be  recovered 
in  this  action:  BHd,  that  as  the  defendants  had  no  knowledge  that  plaint- 
iffs were  the  owners  of  the  goods,  and  as  there  was  nothing  in  the  bill 
of  lading  to  put  them  on  inquiry,  and  as  the  possessor  thereof  had  ex- 
clusiye  control  over  the  property*  they  were  entitled  to  judgment. 
^  Idesc. — ^Limitation  of  Ruub. — ^Where  there  is  nothing  in  the  business  of 
consignees  to  make  them  technical  factors,  third  p^ies  are  not  bound 
^  to  know  that  they  acted  as  factors  in  a  particular  case. 

Appsal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  of  money  had  and  received,  to  recover  the 
purchase-money  of  three  hundred  kegs  of  lard.  The  case,  by 
consent,  was  tried  before  the  Court,  who  found  the  following 
facts: 

1.  That  on  the  23d  day  of  February,  1856,  the  plaintiffs,  by 
order  of  H.  F.  Cutter  &  Co.,  shipped,  per  ship  Goddess, 

[27]  *a  vessel  belonging  to  the  plaintiffs,  three  hundred  kegs 
of  lard,  to  said  Cutter  &  Co.,  at  San  Francisco,  to  be  sold 
by  them  on  joint  account,  and  at  the  same  time  remitted  to  said 
Cutter  &  Co.,  a  bill  of  lading  for  the  shipment.  The  bill  of 
lading  was  signed  by  the  pluntiffs,  in  lieu  of  the  captain,  and 
showed  that  Flint,  Peabody  &  Co.,  of  San  Francisco,  were 
their  agents,  and  that  the  lard  was  shipped  ''by  order,"  and  did 
not  disclose  the  fact  that  the  plaintiffs  owned  the  lard. 

2.  That  H.  F.  Cutter  &  Co.,  on  receiving  the  bill  of  lading, 
assigned  and  transferred  it  to  the  defendants,  Lucas,  Turner  & 
Co.,  who,  qp.  the  arrival  of  the  ship,  presented  the  same  to 
Flint,  Peabody  &  Co.,  and  received  iiie  goods,  sold  them  at 
auction,  and  received  the  proceeds. 

3.  That  about  the  time  the  ship  arrived,  H.  F.  Cutter  &  Co. 
failed,  when,  at  their  request,  Messrs.  Morgan,  Hathaway  &  Co. . 
demanded  for  the  plaintiffs  the  lard  or  proceeds. 

4.  That  the  assignment  and  transfer  of  the  bill  of  lading  to : 
the  defendants  was  made  as  collateral  security,  for  money  bor- 
rowed of  them  by  H.  F.  Cutter  &  Co.,  and  that  the  defendants 
had  no  notice  at  the  time  they  took  the  same,  that  the  plaintiffs 
had  any  interest  in  the  lard. 

There  was  testimony  going  to  show  that  the  business  of  H.  F. 
Cutter  &  Co.  was  not  exclusiVely  a  commission  business.  The 
Court  rendered  judgment  for  the  defendants.  The  plaintiffs 
moved  for  a  new  trial,  which  being  denied,  they  appealed. 

HaUeck,  Peachy  &  Billings,  for  Appellants. 

1.  The  respondents  claim  tiUe  to  the  lard,  solely  by  virtue-of 
the  endorsement  and  delivery  of  the  bill  of  lading  to  them  by 
H.  F.  Cutter  &  Co. ;  but  this  was  no  valid  transfer  of  the  prop- 
erty, H.  F.  Cutter  &  Co.  not  being  entitied,  by  the  terms  of  the 
bill  of  lading,  to  pass  any  title  by  their  endorsement. 

The  mere  possession  of  a  bill  of  lading,  requiring  the  en- 
dorsement of  the  shipper,  and  not  endorsed  by  him,  ought  not 

1 .  Tho  limitation  to  tho  appUcatloD  of  the  role  that  a  factor  cannot  pladga,  oTeiraled, 
WHffki  T.  SoUnl^on,  19  Cal.  73.  ^^ 
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^< 

to  induce  anj  one  to  believe  that  the  holder  is  authorized  to] 
dispose  of  the  goods,  and  gives  the  holder  no  power  to  endorse ; 
over  the  bill  of  lading.  (Abbott  on  Shipping,  6  Am.  ed.  637,  i 
647,409.) 

2.  n.  F.  Cutter  &  Co.  had  no  authority  from  the  appellants] 
to  pledge  the  property  in  question — they  being  mere  factors,  \ 
and  having  no  exterzud  evidences  of  tiUe  or  apparent  owner-J 
ship. 

The  cases  are  numerous  to  show  that  a  factor  cannot  pledge,  ] 
and  the  recent  decision  of  this  Court  is  to  the  same  purport, 
and  confirms  the  view  we  have  taken.  (Huichinson  v.  BourBet. 
oL.  6  Cal.  383;  Newson  v.  TfuymUm,  6  East.  16;  Martin  v.  Cofes,  j 
1  M.  &  S.  140;  Boy9on  v.  Coles,  6  M.  &  S.  14,  24;  Meyer  v.  i 
Sharpe,  5  Taunton,  74;  SmUh  v,  Watson,  2  B.  &  C.  401;  Ordroz 
V.  Trueman,  10  E.  C.  L.  Bep,  161;  Fielding  v.  Kymer,  6  E.  C.j 
L.  Bep.  309;  Story  on  Partnership,  43, 48,  49,  50,  51.) 

*S.  M.  Bovmxm,  for  Bespondent.  [28]  \ 

The  first  proposition  is  maintained  on  the  idea  of  the 
old  common  law  rule,  that  a  factor  may  seU  but  cannot  pledge . 
the  goods  of  his  principal  for  his  own  debt.  According  to  that 
rule,  a  factor  could  sell  the  goods  of  his  principal,  and  immedi- 
ately apply  the  proceeds  to  his  own  private  piirposes,  and  the 
vendee  would  acquire  title;  but  if  he  tmdertook  to  do  less  than 
confiscate  the  whole  property,  if  he  left  an  equity  of  redemption 
undisposed  of  for  the  benefit  of  his  principal,  then  the  pledgee 
or  assignee  acquired  no  title  whatever,  and  the  principal  could, 
take  the  goods. 

It  is  said  this  rule,  so  repugnant  to  all  reason  and  common ) 
sense,  had  its  origin  in  the  case  of  Patterson  v.  Tash  (2  Str. 
1178),  which  was  a  nisiprius  decision  of  Lee,  C.  J.,  which,  iti 
is  believed,  was  incorrectly  reported,  and  which  the  English 
judges  have  found  it  difficult  to  maintain.  In  WiUiams  v. ; 
Barton  (3  Bing.  139),  Best,  C.  J.,  expressed  himself  strongly  in : 
favor  of  the  policy  of  allowing  the  pawnee  of  goods  to  hold . 
against  the  real  owner,  who  permitted  the  pawner  to  deal  with 
the  property  as  if  it  was  his  own.  He  insisted,  the  old  law  on . 
this  subject  was  not  adapted  to  the  present  conunerce  of  thei 
world.    (See  note,  2  Kent,  803.) 

In  1823,  the  merits  of  the  rule  were  discussed  in  the  British! 
Parliament;  an  elaborate  report  was  made  on  the  subject  in  thei 
House  of  Commons  the  same  year,  and  was  followed  by  thei 
statutes  of  6  Geo.  IV.,  Ch.  94,  and  7  and  8  of  Geo.  IV.,  Ch, 
29,  changing  the  rule,  so  as  to  allow  factors  to  pledge  the  goods 
of  their  principals  in  certain  cases.  But  the  statute  of  5  and  6| 
Vic.  Ch,  39,  swept  away  the  last  vestige  of  the  old  rule. 

It  is  a  familiar  rule,  and  heretofore  recognized  and  applied  by 
this  Court,  "  That  where  one  of  two  innocent  parties  must  suf- 
fer, it  must  fall  on  him  who  has  trusted  most."  {Hellnian  v.^ 
Potter,  6  Cal.  13.) 

Who  has  trusted  most  in  this  case  ?    The  appellants  so  con- 
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ducted  the  business  that  they  induced  everybody  to  believe  Cut- 
ter &  Co.  to  be  the  Teal  owners;  at  all  events  that  they  had  no 
interest  in  the  goods.  Mr.  Edward  Flint,  one  of  the  plaintifi:''B 
agents,  by  whom  the  goods  were  delivered  on  the  bill  of  lading, 
testified  that  he  did  not  know,  and  could  not  infer,  Glidden  & 
Williams  were  the  owners  of  the  lard.  How,  then,  can  Lucas, 
Turner  &  Co.  be  charged  with  trusting  too  much,  or  of  being 
too  short-sighted  in  the  premises. 

The  appellants'  case  amounts  to  this:  Their  friends,  H.  F. 
Cutter  &  Co.  order  and  select  a  lot  of  goods,  which  they  pay 
for,  and  ship  in  their  own  vessel,  under  the  guise  of  a  deceptive 
bill  of  lading,  so  ingeniously  framed  as  to  defy  their  own  agents, 
and  after  receiving  freight  and  charges  for  the  transportation, 
and  after  delivering  the  goods  over  to  third  parties,  sue  the 

Earties  receiving  them  for  the  proceeds!    Such  a  claim 
as  no  founda-*tion  in  fair  dealing  or  good  sense.     And 
it  is  respectfully  submitted  to  this  Court  that  the  decis- 
ion of  the  judge  below  who  tried  the  case  was  just  and  right, 
and  ought  to  be  affirmed. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Mubbat,  C. 
J.,  concurring. 

The  plaintiffs,  merchants  of  Boston,  shipped  three  hundred 
kegs  of  lard  to  San  Francisco,  on  the  ship  Goddess^  one  of  their 
own  line  of  packets,  to  be  sold  by  Messrs.  H.  F.  Cutter  &  Co., 
who  were  to  receive  one  half  the  net  profits,  in  lieu  of  com- 
mission. 

The  bill  of  lading  stated  the  goods  were  "  shipped  by  order," 
and  were  to  be  delivered  "  to  order  or  assigns,"  he  or  they  pay- 
ing the  freight ;  and  in  case  the  freight  was  not  paid  within 
thirty  days,  a  sufficiency  was  to  be  sold  to  pay  freight  and 
charges.  The  bill  of  lading  was  signed  by  plaintiffs  for  the  cap- 
tain, and  the  margin  contained  this  statement,  ''  Glidden  &  Wil- 
liams' line  California  Packets,  office,  No.  39  Lewis  Wharf,  Bos- 
ton. Agents  in  San  Francisco,  FHnt,  Peabody  &  Co."  The 
bill  of  lading  was  enclosed  to  Messrs.  H.  F.  Cutter  &  Co. ,  with- 
out endorsement,  and  by  Reynolds,  one  of  the  firm,  pledged  to 
defendants,  with  other  bills  of  lading,  to  secure  a  loan  of  money 
made  before  the  ship  arrived.  The  defendants  paid  freight  and 
charges  on  the  lard,  and  then  sold  the  samo ;  and  plaintiffs 
brought  this  suit  to  recover  the  amount  received  by  defendants 
for  the  property.  The  Court  found  that  defendants  had  no 
knowledge  of  the  fact  that  plaintiffs  were  the  owners  of  the  lard. 

The  only  question  in  the  case  is,  whether  the  bill  of  lading, 
upon  its  face,  and  without  endorsement,  was  sufficient  to  put 
the  defendants  upon  inquiry  as  to  the  real  owner  of  the  prop- 
erty. The  bill  of  lading  was  drawn  in  this  manner,  on  purpose 
to  conceal  the  fact  of  ownership  from  the  agents,  Flint,  Peabody 
&  Co.,  and  the  question  is,  whether  the  owners  should  not  be 
responsible  for  all  the  consequences  flowing  from  their  own  act. 
The  goods  being  shipped  "  by  order,"  and  deliverable  *'  to  order 
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or  assigns,"  how  were  the  agents,  Flint,  Peabody  &  Co.,  to  know 
to  whom  to  deliver  the  goods  ?  And  how  could  defendants  know 
who  were  the  real  owners?  The  only  proof  of  ownership  was 
the  possession  of  the  bill  of  lading.  Even  had  the  real  owner 
endorsed  the  bill,  this  would  not  have  shown  that  fact,  any  more 
than  the  bare  possession  of  the  bill  of  lading,  for  the  reason, 
that  the  name  of  the  owner  was  not  given,  and  any  one,  there- 
fore, in  possession,  could  assume  the  ownership,  and  endorse 
the  bin  accordingly.  This,  Messrs.  H.  F.  Cutter  &  Co.  did,  and 
passed  the  property  to  defendants.  And  it  is  well  remarked  by 
defendants'  counsel,  that  if  they  had  searched  the  world  round 
and  round  for  the  owners,  with  this  bill  of  lading  in  their  hands, 
surely  Glidden  &,  Williams  were  the  veiy  last  persons  they  would  ' 
have  inquired  for. 

♦There  was  nothing  in  the  bill  of  lading  to  put  the  de-  130] 
fendants  upon  inquiry.  The  bill,  upon  its  face,  bore 
conclusive  evidence  of  the  intention  to  conceal  the  name  of  the 
owner,  and  to  give  the  possessor  of  the  bill  of  lading  exclusive 
control  over  the  property.  And,  as  the  owners  did  not  wish  to 
be  known,  it  would  certainly  be  very  illogical  to  ask  the  defend- 
ants to  ascertain  that  fact,  for  the^protection  of  plaintifEs,  and 
against  their  own  vdll.  There  was  nothing  in  the  character  of 
the  business  of  H.  F.  Cutter  &  Co.  to  make  them  technical  fac- 
tors, and  the  defendants  were  not  bound  to  know  that  they  acted 
as  factors  in  the  particular  case.  This  Court,  in  the  case  of 
Huichinson  v.  Bours  et  al.,  has  settled  that  question.  As  to  the 
question,  whether  a  factor  can  pledge  the  goods  of  his  consignor, 
it  is  not  necessary  to  decide.  The  reasoning  of  defendants' 
counsel  on  this  point  is  certainly  very  forcible,  and  founded  in 
common  sense.  This  case  may  be  a  hard  one  upon  the  plaintiffs, 
but  it  is  the  result  of  their  own  misplaced  confidence,  and  of 
their  own  design  to  conceal  their  own  transactions  from  their 
regular  agents  in  San  Francisco. 

Judgment  affirmed,. 


PICO  BT  AL.  V.  CABILLO  ET  AL. 

JuDOVEHT,  09  DEFAULT,  WHEN  BET  A8ij>B. — An  ordcT  of  Ooart,  settiog  aside 
a  default  and  judgment  entered  during  vacation,  is  regnlar  and  correct, 
where  there  has  b«en  no  sendee  of  summons  upon  the  defendants. 

Idem. — PBAcncB.— This  proceeding  is  expressly  authorized  by  the  sixty-eighth 
section  of  the  Practice  Act,  and  it  is  not  necessary  to  me  a  bill  in  chan- 
cery to  Tacate  the  judgment. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, in  the  County  of  Contra  Costa. 

Pico  and  Manso,  plaintiffs  in  the  Court  below,  on  the  21st  of 
May,  1855,  instituted  suit  against  Carillo  and  Sibrian,  for  the 
recovery  of  a  large  sum  of  money.  Summons  was  issued,  which 
as  to  the  defendant  Sibrian,  was  returned  with  the  following 
acknowledgment  of  service : 
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"I  hereby  waive  copy  of  complaint  and  summons,  and  accept 
service  in  the  County  of  Contra  Costa,  this  21st  day  of  May, 
A.  D.  1865. 

Ids 
"iGNAaO     ^   SiBBIAN." 


On  the  1st  of  June,  1855,  the  default  of  Sibrian  was  entered  in 
the  clerk's  office,  and  on  the  11th  of  June,  1855,  final  judgment 
had  against  him  for  fifteen  thousand  five  hundred  and  forty-two 

dollars  and  fifty  cents,  and  costs. 
[31]         *0n  the  eighteenth  of  June,  1855,  Carillo  was  duly  , 

served  at  Los  Ang-eles,  by  the  sheriff  of  that  county,  his 
default  entered  on  the  thirtieth  of  July,  1855,  and  on  the  same 
day,  judgment  against  him  and  Sibrian  entered  in  the  Clerk's 
office  for  fifteen  thousand  eight  hundred  and  eighty-seven  dol- 
lars and  seventy-eight  cents  and  costs. 

On  the  first  of  October,  1855,  Sibrian  moved  the  Court  below 
to  open  his  default,  and  set  aside  the  judgments  on  the  two 
grounds,  to  wit: 

*'  1.  That  there  hath  been  no  legal  service  of  process  in  said 
entitled  cause  made  upon  him,  the  said  Sibrian. 

''2.  That  this  honorable  Court  hath  no  jurisdiction  of  him, 
the  said  Sibrian.'^ 

This  motion  was  sustained  by  the  Court,  on  the  twelfth  of 
October,  1855,  and  leave  given  to  Sibrian  to  answer  within 
thirty  days  thereafter,  upon  the  payment  of  costs  that  had  ac- 
crued up  to  the  time  of  the  rendition  of  the  judgment.  It  was 
from  this  order  that  the  appeal  was  taken  by  thct  plaintiffs. 

H.  Mills,  counsel  for  Appellant. 

The  District  Court  can  review  a  judgment  only  by  suit  in 
equity  for  fraud,  or  by  a  proceeding  under  the  sixty-eighth  sec- 
tion of  the  Practice  Act,  on  the  ground  of  mistake,  inadvert- 
ence, surprise  or  excusable  neglect.  All  these  are  subjects  for 
the  interference  of  a  Court  of  Equity.  (See  1  Story's  Equity 
Jurisprudence.) 

The  motion  to  set  aside  the  judgment  does  not  allege  any  one 
of  the  subjects  embraced  in  the  sixty-eighth  section  of  the  Prac- 
tice Act,  but  raises  a  question  of  legality  of  the  service  of  the 
summons. 

If  there  had  been  no  service  of  summons,  and  this  had  ap- 

E eared  by  affidavit,  perhaps  the  District  Court  might  interfere, 
y  its  equity  power,   under  the  sixty-eighth  section,  on  the 
ground  of  surprise,  and  set  aside  the  jud^^ent.     Service  of 
'  summons  is  not  denied,  but  it  is  claimed  that  service  was  irregu- 
larly made.     This  error  can  be-  reviewed  on  appeal,  and  not 
otherwise. 

It  should  appear  by  the  motion,  that  the  substantial  right  of 
the  defendant,  Sibrian,  was  affected  by  the  alleged  irregularity. 
(Practice  Act,  Sec.  71.) 
The  plaintiffs  having  acted  under  the  admission  of  the  def end- 
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ant  Sibrian,  that  he  had  accepted  service,  he  is  estopped  from 
denjinfj  such  service.  {Holsder  v.  Hays,  3  Cal.  302;  Dezell  v. 
0(ieU,  3  HiU,  215;  6  HiU,  534) 

John  Currey  and  31,  S.  Chase,  for  Respondents. 

This  waiver  has  Sibrian's  name  written  at  the  foot  thereof, 
with  a  mark  in  this  form,  '^X  ''  which  seems  to  indicate  that 
he  only  made  his  mark. 

*There  is  no  subscribing  witness  thereto,  as  is  required  [32] 
by  Sec.  646  of  the  Practice  Act. 

The  whole  case  turns  upon  the  point,  whether  the  Judge  could 
set  aside  the  entry  of  judgment  against  Sibrian,  when  it  ap- 
peared from  the  summons  itself,  with  the  alleged  waiver  of  ser- 
vice, that  no  execution  of  a  waiver  had  been  made  by  Sibrian. 

In  States,  Woo(Uief{2  Cal.  241),  it  was  held  that  a  summons, 
radically  defective,  could  not  sustain  a  judgment  upon  default; 
it  may  be  asked  a  fortiori,  could  one  not  served  do  so  ?  As  to 
appellant's  argument  of  estoppel,  it  is  sufficient  to  say,  that  it 
involves  a  petUio  principii,  which  respondent,  never  having 
granted,  still  refuses  to  grant. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Teret,  J., 
concurring. 

The  order  of  the  Court  below,  setting  aside  a  default,  and 
judgment  entered  during  vacation,  was.regular  and  correct,  in- 
asmuch as  there  had  been  no  service  of  summons  upon  the  de- 
fendants. 

This  proceeding  is  expressly  warranted  by  the  sixty-eighth 
section  of  the  Practice  Act,  and,  in  a  case  where  there  has  been 
no  service  whatever,  it  is  not  nece3sary  to  file  a  bill  in  chancery 
to  vacate  the  judgment;  but  it  may  be  set  aside  or  re-opened, 
on  motion,  within  the  time  allowed  by  law. 

Although  the  "  want  of  proper  legal  service  "  was  the  ground 
of  the  defendants'  motion  in  the  Court  below,  the  record  shows 
that  there  was,  in  fact,  no  service  whatever. 

Judgment  affirmed. 


HAZELTINE  v.  LARCO. 

'  OuABAitTT,  OH  Chabtxb  Pabtt,  Vamd.— A  gnantntj  endorsed  on  a  charier 
party  at  the  same  time  with  its  execution,  and  the  consideration  of  one 
being  in  fact  the  consideration  of  the  other,  and  being  in  these  words: 
"  I  hereby  guarantee  the  fulfillment  of  the  within  charter  on  the  part  of 
the  charterer/'  is  good. 

Idem. — The  instrument  referred  to  in  the  guaranty  becomes  part  thereof. 
If  the  guaranty  were  executed  subsequently,  it  would  fail,  for  there  is 
either  no  consideration  for  the  promise,  in  fact,  or  the  new  considera- 
tion is  bot  expressed  in  the  instrument  referred  to. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

1.  Cited  Reeves  v.  IToioe,  10  Cal.  153;  Ford  v.  fTmlrickj,  3i  Cal.  675;  approved  Otis  ▼. 
HauUine,^  Cal.  83;  Hwland  v.  >lt<cA,  38 Cal.  135, 136. 
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This  was  an  action  against  Nicolas  Larco,  as  the  guarantor  in 
a  charter  party.  Plaintiflf  had  a  verdict  for  two  thousand  four 
Hundred  and  ninety  dollars.  Defendant  moved  for  a  new  trial, 
which  being  denied,  he  appealed. 

(7.  Temple  Emmett,  for  Appellant. 

The  twelfth  section  of  the  Statute  of  Frauds  declares, 
[33]  that  *ever7  special  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another,  shall  be  void,  unless  such 
agreement  or  some  note  or  memorandum  thereof  expressing  the 
consideration,  be  in  writing  and  subscribed  by  the  party  charged 
therewith.     (Comp.  Laws,  p.  200.) 

The  Court  is  referred  to  Uie  case  of  BdU  v.  Farmer,  decided  in 
New  York  in  1848,  which  contains  a  thorough  and  able  review 
of  the  adjudications  on  this  section,  and  Brewster  v.  Sileiwe^ 
decided  in  the  same  State  in  1853.  (5  Denio,  484;  4  Selden, 
207.)  These  New  York  decisions  are  particularly  applicable,  as 
the  statute  of  that  State  is  precisely  l^e  our  own. 

Tho8.  C.  ffambly,  for  Eespondent. 

In  the  case  of  Jbwksbury  v.  McEvoy  (5  Cal.  285),  a  lease  by 
McEvoy  was  executed  to  one  McMakin  of  lands  in  the  town  of 
Contra  Costa,  and  in  consideration  of  the  lease,  Tewksbury,  at 
the  date  of  the  instrument,  and  underneath  attached  these 
words:  "  I  hereby  agree  to  pay  the  rent  stipulated  above,  when 
it  shall  become  due,  provided  the  said  McMakin  does  not  pay 
the  same." 

And  when  the  case  went  up  to  the  Supreme  Court  on  this 
point,  the  Court  said  that  although  the  consideration  is  not  ex- 
pressly stated  in  the  writing,  jet  the  complaint  alleges  that  it 
was  made  at  the  same  time  as  the  lease,  and  was  the  considera- 
tion on  which  McEvoy  executed  the  lease  to  McMakin.  The 
promise  of  Tewksbury,  say  the  Court,  was  not  a  mere  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  but 
was  a  promise  made  upon  the  strength  of  which  another  was 
enabled  at  the  time  to  obtain  possession  of  property,  and  enjoy 
its  use;  and  for  all  purposes,  it  may  be  considered  an  original 
undertaking.  Now  our  case  goes  even  further  then  that,  for 
the  defendant  has  himself  acknowledged  that  his  guaranty  was 
part  of  the  consideration  for  the  original  contract. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Muerat,  C. 
J.,  concurring. 

The  plaintiff,  as  master  of  the  bark  Acadia,  entered  into  a 
charter  party  with  one  Nicholas  Dabovich,  on  the  27th  day  of 
October,  1855,  and  on  the  back  of  the  same  instrument  the  de- 
fendant, Larco,  endorsed  this  guaranty: 

"  I,  N.  Larco,  hereby  guarantee  the  fulfillment  of  the  within 
charter  on  the  part  of  the  charterer. 

**  Nicolas  Laboo." 
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It  is  conceded  that  the  gaaranty  was  made  at  the  same  time 
vdth  the  charter  party,  and  that  the  consideration  of  the  one 
was  in  fact  the  consideration  of  the  other.     The  defend- 
ant, ho\v-*ever,  insists  that  the  guaranty  is  void,  because      [34] 
the  consideration  is  not  expressed  in  the  guaranty  itself. 

The  twelfth  section  of  the  Statute  of  Frauds,  provides,  that 
every  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  shall  be  void,  unless  such  agreement,  or  some 
note,  or  memorandum  thereof,  expressing  the  consideration,  be 
in  writing,  and  subscribed  by  the  party  charged  therewith.  The 
statute  of  New  York  is  like  our  own,  and  the  counsel  of  defend- 
ant has  referred  to  the  case  of  Hall  v.  farmer  (5  Denio,  484),  to 
sustain  the  ground  taken  by  hun.  That  is  certainly  a  case  ably 
considered;  and  while  the  facts  of  the  case  are  different  in  the 
most  substantial  respects  from  the  case  under  consideration,  it 
must  be  conceded  that  the  doctrine  deliberately  laid  down  in 
that  case  by  the  Supreme  Court  of  that  State,  clearly  supx>orts 
the  position  assumed  by  counsel.  But  it  is  equally  apparent 
that  different  decisions  upon  the  same  points  have  been  made, 
as  in  Manrow  v.  Durham,  3  Hill,  584,  and  Legget  v.  Raymond,  6 
Hill,  639.  The  New  York  authorities  upon  the  point  are  con- 
flicting, and  Justice  Bbonson,  who  dissented  from  the  opinion  of 
the  Court,  says: 

'*  When,  at  the  time  a  note  is  made,  and  as  a  part  of  the  same 
transaction,  a  third  person  endorses  an  absolute  guaranty  upon 
the  note,  he  will  be  liable  in  same  form  for  the  payment  of  the 
money.  Both  instruments  taken  together  make  but  one  con- 
tract, and  the  contract  which  upholds  the  one  will  support  the 
other."    (3  Hill,  589.) 

The  case  of  Tewskbury  v.  McEvoy  (5  Cal.  285),  is  a  case  pre- 
cisely in  point.  There  the  party  attached  these  words  under- 
neath a  lease : 

"  I  hereby  agree  to  pay  the  rent  stipulated  above,  when  it 
shall  become  due,  provided  the  said  McMakin  does  not  pay  the 
same." 

This  Court  held  that  the  guaranty  was  good  under  the  statute. 
Also,  in  the  case  of  James  v.  Poist  (January  Term,  1856),  the  same 
doctrine  is  substantially  held. 

In  New  York,  those  judges  who  have  held  such  undertakings 
valid  under  their  statute,  have  differed  as  to  the  ground  upon 
which  they  base  their  opinions.  Some  have  considered  the  un- 
dertaking as  a  note;  but  it  has  been  well  said  that  such  an 
instrument  does  not  fill  the  definition  given  of  a  promissory 
note  by  any  writer  upon  the  subject.  The  true  ground  upon 
which  the  decision  should  rest,  would  seem  to  be  this:  that  the 
note  and  the  guaranty  are  but  parts  of  the  same  instrument,  the 
note  expressing  that  which  first  applies  to  the  maker,  and  the 
guaranty  expressing  that  which  applies  only  to  the  guarantor, 
while  the  note  and  guaranty,  taken  together,  make  up  the  con- 
tract as  between  the  payee  and  the  guarantor.  It  would  seem 
competent  for  parties  to  refer  to  any  writing  for  a  given  pur- 
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[35]  pose,  and  *tliat  writing  for  that  purpose  becomes  a  part 
of  the  instrument  signed  by  the  party  to  be  charged; 
and  it  does  not  matter  in  what  place  or  in  what  order  the  par- 
ties sign  their  names,  the  intention  must  govern.  In  this  case 
Larco  refers  to  the  "within  charter,"  and  by  that  reference  he 
makes  the  "  within  charter"  a  part  of  his  guaranty  for  all  pur- 
poses not  expressed  in  the  guaranty  itself.  Had  he  executed 
the  charter  party  without  the  guaranty,  he  would  have  been 
primarily  liable,  and  therefore  it  wa&  necessary  to  sign  the  guar- 
anty, to  show  that  his  liability  was  secondary.  The  only  pur- 
pose of  this  guaranty  was  to  specify  the  character  of  his  liability; 
and  as  to  the  acts  he  guaranteed  to  be  done,  and  the  considera- 
tion for  them,  namely,  the  acts  to  be  performed  on  th6  part  of 
the  plaintiff,  he  refers  to  the  **  within  charter."  This  was  con- 
venient and  sensible,  and  the  intention  of  the  parties  would 
seem  to  be  clear.  Where  the  guaranty  is  endorsed  upon  the 
instrument  after  it  is  made,  and  therefore  constituted  no  part  of 
the  original  instrument,  the  guaranty  will  foil,  for  the  reason 
that  there  is  either  no  consideration  for  the  promise  in  fact,  or 
the  new  consideration  is  not  expressed  in  the  instrument  to 
which  reference  is  made. 

As  to  the  second  point,  we  can  see  no  error  in  the  case. 

Judgment  is  therefore  affirmed. 


COUNTY  OF  YUBA  v.  ADAMS  &  CO.  et  al. 

^  Taxation  of  Monvt  on  Dkposit. — A.  &  Co,  havin((,  on  general  depoeit 
with  B.  &  Co.,  of  Marysville,  Beventy-fiye  thousand  dollars,  » tax  for 
county  purposes  was  levied  thereon,  and  payment  demanded,  both  of 
B.  &  Co.  and  A.  &  Co. :    Held,  that  the  tax  was  legal. 

*  Idem.— Eftbct  of  Lbvy. — The  levy  of  the  tax  created  a  judgment  and  lien 
on  the  property,  having  the  force  and  effect  of  an  execution,  and  could 
be  enforced  in  the  same  manner. 

ExjECUTEON — Pbopkutt  in  Cdstody  of  the  Law. — Property,  in  the  custody 
of  the  law,  is  not  liable  to  seizure,  without  an  order  from  the  Court  having 
charge  thereof. 

Appeal  from  an  order  of  the  District  Court  of  the  Tenth  Judi- 
cial District,  in  the  County  of  Yuba,  dismissing  petition  of  in- 
tervention. 

Adams  &  Co.,  bankers,  having  a  house  in  Maiysville,  in  Tuba 
County,  failed  in  February,  1855.  At  the  time  of  their  failure, 
their  agent,  in  Marysville,  deposited,  as  a  general  deposit,  with 
Brumagim  &  Co.,  the  sum  of  seventy-five  thousand  dollars  be- 
longing to  Adams  &  Co.,  and  which  had  been  used  about  their 
business  in  said  city,  the  certificates  of  deposit  being  taken  in 
the  name  of  Cohen,  receiver  in  the  suit  of  Adams  v.  Haskell  et  aL 
A  tax  for  county  purposes  was  levied  on  this  fund,  and  pay- 
ment was  demanded,  lx)th  of  Brumagim  and  the  former  agent 
of  Adams  &  Co.,  who  declined  to  pay  it.    Many  of  tlie  creditors 

1.  Cited  Davu  v.  Eppinger,  18Cal.  381;  PeopU  v.  Lardner,  30  C«l.  244. 
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of  Adams  &  Co. ,  including  the  present  defendants,  hav- 
ing attached  '^'the  funds  in  the  hands  of  Brumagim,  an  [36] 
action  was  commenced  by  the  latter  firm  against  Adams 
&  Co.,  Cohen,  receiver,  and  the  attaching  creditors,  to  deter- 
mine their  several  rights  to  the  fund,  which  was  paid  to  a  re- 
ceiver appointed  by  the  Court.  In  this  action,  the  County  of 
Yuba  intervened,  claiming  a  lien  on  said  fund  for  the  amount 
of  taxes  assessed  against  it.  Adams  &  Co.,  and  Cohen,  receiver, 
failed  to  answer  to  the  petition  of  intervention,  and  judgment 
by  default  was  taken  against  them.  The  contest  here  is  between 
the  County  of  Yuba,  intervenor,  and  certain  of  the  creditors. 
Judgment  was  rendered  in  the  Court  below  against  the  inter- 
venor, who  appealed.    . 

Chas,  H.  Bryan,  for  Appellants. 

As  to  plaintiff's  right  to  intervene:  this  is  settled  by  statutes 
of  1854,  p.  73,  Sees.  71,  72;  Brooks  v.  Bager  (5  Cal.  281).  It  is 
in  the  nature  of  a  petition  to  supersede  decree,  and  distribute 
assets.     (Story's  Eq.  Pleadings,  p.  99,  Sees.  16-21.) 

The  money  on  which  we  seek  to  collect  taxes,  was  money 
used,  owned,  and  employed,  by  Adams  Sc  Co.,  in  the  city  of 
Marysville,  and  was  assessed  as  their  money,  on  deposit  with 
Brumagim  &  Co. ,  demand  being  made  for  the  payment  of  taxes, 
and  a  refusal  to  pay  the  same. 

The  difference  between  our  revenue  laws  and  tht>8e  of  most 
other  states,  is,  that  as  to  personal  property,  the  lien  with  us  is 
exclusive,  and  attached  to  the  property,  whilst  in  other  states, 
the  remedy  is  against  the  person,  and  not  the  property,  as  to 
taxes  upon  personal  property. 

The  Revenue  Act  of  1854,  which  is  in  force  (Statutes  1854,  p. 
112,  Sec.  99),  provides  that:  The  lien  of  the  state,  for  all  taxes 
for  state  and  county  purposes,  shall  attach  on  all  redl  and  per- 
sonal estate,  and  such  lien,  to  the  absolute  exclusion  of  all  other 
liens,  shall  continue  until  all  taxes  thereon  are  paid,  etc. 

The  government  must  first  be  paid,  and  looks  to  the  property, 
and  cannot  be  entangled  in  discussions  as  to  ownership. 

This,  viewed  merely  as  an  abstract  question,  must  be  self-evi 
dent.  A  government  could  never  collect  taxes,  and  could  not 
last  for  a  day,  if  it  could  not  pursue  the  property  for  revenue 
purposes,  regardless  of  who  owned  it. 

The  question,  then,  is  not  who  o^wns  the  property,  or  who 
claims  it  for  debt;  but  is  the  tax  legal  and  just?  If  so,  the 
property  must  pay,  and  the  government  can  go  no  further. 

This  is  the  reasoning  of  all  Courts,  'and  it  could  not  be  other- 
wise. 

Ciias.  Lindlej/,  for  Respondents. 

If  the  statute  has  omitted  to  provide  a  system  of  garnishments 
on  choses  in  action,  and  omitted  to  provide  a  mode  of  collecting 
from  garnishees  the  taxes  on  the  debts  due  the  person  assessed, 
as  in  this  case,  then,  we  must  suppose  the  omission  to 
be  intended  *to  avoid  complication  of  the  affiEiirs  of  gov-      [37] 
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ernment  in  the  collection  of  taxes,  and  a  •  disturbance  of 
the  business  and  commercial  relations  between  men ;  the  State 
relying  upon  the  arbitrary  lien  upon  real  estate  and  personal 
property  subject  to  execution,  and  the  chances  of  collecting  the 
delinquent  tax  upon  the  duplicates  of  another  year.  But  it 
matters  not  whether  the  omission  be  intentional  or  accidental, 
so  long  as  it  exists. 

No  tax  lien  attached  on  the  fund  in  dispute.  It  was  but  a 
debt  due  from  Brumagim  &  Co.  to  Adams  &  Co.,  or  their  re- 
ceiver, on  general  certificate.  The  money  itself,  sought  to  be 
taxed,  was  the  money  of  Brumagin  &  Co.,  and  although  Adams 
&  Co.  might  have  been  liable  to  be  assessed  and  taxed  for  solv- 
ent debts  exceeding  indebtedness,  yet  thiey  have  not  been  so  as- 
sessed and  taxed;  but  if  so,  the  lien  only  extended  to  the  real 
estate  and  personal  property  subject  to  seizure,  etc. 

Teret,  J.,  after  stating  the  facts,  as  above,  delivered  the  opin- 
ion of  the  Court — ^Murray,  C.  J.,  concurring. 

The  several  objections  to  the  right  of  the  county  to  institute 
this  proceeding,  are,  as  we  think,  settled  by  the  six  hundred  and 
fifty-ninth  section  of  our  Practice  Act,  which  provides,  that  any 
person  shall  be  entitled  to  intervene  in  an  action,  who  has  an 
interest  in  the  matter  in  litigation  in  the  success  of  either  party, 
or  an  interest  against  both. 

By  our  Bevenue  Act,  money  is  included  in  the  term  "per- 
sonal property,"  and  is  subject  to  be  assessed  for  taxes,  whether 
in  the  hands  of  the  owner,  or  any  other  person.  (See  Acts  of 
1854,  p.  104,  sees  GO-74.) 

The  levy  of  the  tax  gave  to  the  intervenor  a  judgment  and 
lien  on  the  property  assessed,  having  the  force  and  effect  of  an 
execution, -which  might  be  enforced  in  the  same  manner  as  other 
executions.  (See  Sec.  86  of  same  act.)  This  lien  was  not  di- 
vested by  the  subsequent  proceedings  taken  by  Brumagim  and 
others;  but  the  fund,  being  in  the  custody  of  the  law,  was  not 
liable  to  seizure,  and  the  proper  remedy  was  by  direct  applica- 
tion to  the  Court  having  the  fund  in  possession. 

But  if  we  were  doubtful  of  the  regularity  of  the  intervention, 
there  is  another  fact  disclosed  by  the  record,  which  is  conclusive 
as  to  the  rights  of  the  parties  to  this  action.  Adams  &  Co.,  and 
Cohen,  receiver,  have,  by  failing  to  answer,  admitted  the  right 
of  the  intervenor  to  recover.  The  only  parties  contesting,  are 
certain  creditors  who  claim  to  have  a  lien  upon  the  fund  by  rea- 
son of  having  attached  it,  in  the  hands  of  Brumagim  &  Co.  It 
appears  that  the  levy  oi  such  attachment  was  made,  whilst  the 
fund  held  by  Brumagim,  as  the  bailee  of  (^>ohen,  a  receiver,  duly 
appointed  by  a  competent  Court,  was,  under  the  former  ruling 
of  this  Court,  not  liable  to  be  attached.  (See  Adams  v.  Haskell, 
6  Cal.  113.)  It  follows  that  defendants,  having  no  lien 
[38]  upon  the  *fund  in  dispute,  are  not  in  a  condition  to  deny 
the  rights  of  the  intervenor. 

Judgment  reversed. 
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COVILLAIID  V.  TANNER. 

'  Exceptions— TO  Evzdemcs,  when  to  be  Taken.— Objections  to  the  intro- 
duction of  evidence  must  be  taken  on  the  trial  below,  and,  unless  so 
taken,  cannot  be  assigned  as  error,  on  appeal. 

^  Idem. -A  party  cannot,  by  consenting  to  admit  evidence,  "subject  to  all 
If'gal  exceptions,"  absolve  himself  from  the  necessity  of  taking  excep- 
tions to  the  relevancy  or  sufficiency  thereof,  and  devolve  the  responsi- 
bilty  of  discovering  whatever  objections  may  exist,  on  the  Court  below, 
and,  alter  fishing  for  a  verdict,  for  the  first  time  assign  his  objections  in 
the  Supreme  Court. 

Appeal — Review  ojt  Findinos. — Where  no  motion  for  a  new  trial  is  made, 
this  Court  cannot  examine  the  evidence  to  see  whether  it  warrants  the 
findings. 

TsNANTB-iN-CoMMON — Pabtibb.— One  of  several  tenants- in-common  has  a 
right  to  sue  alone  for  his  moiety. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
of  the  County  of  Yuba. 

Covillaud,  the  plaintiff  in  the  Court  below,  averred,  in  his 
complaint,  that  on  the  first  day  of  November,  1850,  he  was 
seized  and  possessed  of  one  undivided  fourth  interest  and  estate, 
as  tenant-in-common,  with  J.  M.  Kamirez,  W.  H.  Sampson, 
Chas.  B.  Sampson,  Bobert  B.  Buchanan,  and  Gabriel  N.  Swezy, 
in  and  to  a  certain  tract  of  land  in  Yuba  County,  and  that  on 
the  eighteenth  day  June,  1852,  the  said  defendant  unlawfully 
entered  into  the  possession  of  said  premises,  and  ousted  him 
therefrom,  and  has  ever  since  wrongfully  withheld  from  him 
possession  thereof,  etc.  The  case  was  tried  by  the  Court,  with- 
out the  intervention  of  a  jury,  before  whom  the  plaintiff's  testi- 
mony was  admitted,  "subject  to  all  legal  exceptions."  The 
Court  found,  as  a  fact,  that  plaintiff  was  one  of  several  tenants- 
in-common,  and  rendered  judgment  in  his  favor,  for  one  undi- 
vided one  fourth  part  of  the  premises  described  in  the  com- 
plaint.    From  which  judgment  the  defendant  appealed. 

Wilson  d"  Scarborough,  for  Appellant. 

The  defendant  objected  to  all  the  evidence  given  by  the 
plaintiff.  Court  received  the  same,  subject  to  the  future  objec- 
tions of  the  parties. 

The  plaintiff  is  joint-tenant  with  one  Jos^  M.  Eamirez,  in  the 
land  sued  for,  and  cannot  maintain  this  suit. 

(2  Black.  Com.  186-180;  1  Litt.  294;  Coke  on  Litt.  188,  Sec. 
304;  3  Bacon  Abridg.  Joint-Tenants,  180  (f);  Coke  on  Litt.  180 
(f);  1  Chitty  PI.  543;  5  Tenn.  246;  12  East.  57;  3  Taunton,  130; 
1  Tucker's  Black.  Com.  173;  7  John.  477;  4  Mass.  566;  16  Id. 
252;  15  Id.  477,  520;  2  Bouvier's  Law  Dictionary,  532.) 

*S(ephenJ.  i7p/r/,  for  Respondent.  |39] 

On  the  trial,  the  testimony  and  evidence  on  the  part  of 
the  plaintiff  was  taken  by  the  Court,  subject  to  all  legal  excep- 
tions. 

1.  Clfed  LfUer  ▼.  Putney,  poti  423;  KUer  ▼.  Kimball,  10  Cal.  268;  Martin  v.  Traven,  12 
Cftl.  216;  Faiffie  T.  TreadweU,  16  Cal.  248;  Lobdell  y.  Uall^  3  Kev.  £20. 
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Although  the  evidence  was  thus  taken,  it  does  not  appear, 
from  the  record,  that  any  exceptions  to  it  were  ever  lafterwards 
stated.  There  are  none,  therefore,  which  can  be  considered  in 
the  Supreme  Court.  Before  this  Court  will  consider  any  objec- 
tion to  testimony,  the  objection  must  have  been  stated  and 
passed  upon  in  the  Court  below. 

In  order  that  any  exception  may  be  regarded  in  this  Court,  it 
must:  First,  be  material;  second,  affect  the  substantial  rights 
of  the  parties;  and,  third,  its  point  must  be  particularly  stated, 
and  passed  upon.  (See  sees.  188  and  189  of  the  Practice  Act, 
which  defines  what  an  exception  is,  how  it  shall  be  stated,  and 
when  it  shall  be  regarded  on  an  appeal,  or  on  a  motion  for  a 
new  trial.  See,  also,  Whiteside  v.  Jackson,  1  Wend.  418;  Jackson 
V.  Cadwell,  1  Cow.  622;  Irier  v.  Jackson,  8  John.  596.) 

No  objection  was  taken  to  the  findings  of  the  Court,  nor  was 
any  motion  made  for  a  new  trial.  The  findings  are,  therefore, 
to  be  taken  as  conclusive 

It  follows,  then,  that  the  only  question  which  this  Court  can 
consider,  on  the  appeal,  is  whether  the  findings  of  fact  sustain 
the  conclusions  of  law,  and  support  the  judgment. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tjcbby,  J., 
and  BuBNETT,  J.,  concurring. 

This  was  an  action  of  ejectment.  The  cause  was  submitted 
to  the  Court  below,  without  the  intervention  of  a  jury,  upon  the 
evidence  taken,  subject  to  all  legal  objections.  No  excepticms 
were  taken  to  the  testimony,  or  to  the  findings  of  the  Court,  and 
no  motion  was  made  for  a  new  trial. 

These  is,  therefore,  nothing  before  us,  except  the  single  ques- 
tion, whether  the  facts  found  are  sufficient  to  warrant  the  con- 
clusions of  law  drawn  therefrom  by  the  Court,  of  which  there 
can  be  no  doubt;  the  Court  having  found,  as  a  fact,  a  prior  pos- 
session in  the  plaintiff,  and,  as  a  conclusion  of  law,  that  such 
possession  was  sufiicient  to  support  an  action  of  ejectment  against 
an  intruder. 

The  appellant  seems  to  think  that,  by  consenting  to  admit  the 
evidence,  subject  to  all  legal  exceptions,  he  has  absolved  him- 
self from  the  necessitv  of  taking  any  exceptions  to  the  relevancy 
or  sufficiency  thereof,  and  devolved  the  responsibility  on  the 
Court  below,  of  discovering  whatever  objections  might  exist,  and 
that,  after  fishing  for  a  verdict  below,  he  may,  for  the  first  time,, 
assign  his  objections  in  this  Court. 

This  practice  cannot  be  tolerated.      Objections  to  the  intro- 
duction of  evidence  must  be  taken  on  the  trial  below,  and  un- 
less so  taken,  cannot  be  assigned  as  error,  on  appeal. 
[40]  *The  appellant    objects    to   the    judgment,   on    the 

ground  that  the  plaintiff  is  one  of  several  joint-tenants, 
and  cannot  maintain  an  action  individually.  The  Court  finds 
that  the  plaintiff  is  one  of  several  tenants-in-common,  and,  as 
such,  he  may  bring  an  action  of  ejectment,  under  the  decision 
of  this  Court,  in  the  case  of  Throckmorton  v.  Burr,  5  Cal.  400. 

40 


Digitized  by  VjOOQIC 


Jan.  1857.]    Live  Yankee  Co,  v.  Obeoon  Co.  41 


No  motion  for  a  new  trial  having  been  made,  vre  cannot  ex- 
amine the  evidence,  to  ascertain  whether  it  warrants  the  find- 
i»g8. 

Judgment  affirmed. 


LIYE  YANKEE  CO.  v.  OREGON  CO. 

^  Kxw  Tbxal,  wnws  kot  Gbamtid  fob  Newly  DibootebbdEyioekcb. — A  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence 
which  is  merely  cnmolative,  and  going  to  contradict  the  witnesses  of 
the  other  party. 

'  Idem. — Fob  Bubpbisx. — Mere  surprise  at  the  evidence  given  by  the  wit- 
nesses of  the  defendant,  is  not  sufficient  ground  for  granting  the  plaint- 
iff a  new  trial.  He  should  submit  to  a  nonsuit,  and  not  take  his  chances 
for  a  verdict. 

"MrtftsQ  Claucs,  Location  or. — In  the  absence  of  minins  regulations,  the 
fact  that  a  party  has  located  a  claim  bounded  by  another,  raises  no  im- 
plication that  the  last  located  claim  corresponds  in  size,  or  in  the  direc- 
tion of  its  lines,  with  the  former. 

iWxxNEaB^-lNGOMPKTEMCT  OF. — A  witncfls,  lu  an  action  for  a  disputed  mining 
claim,  who  was  in  the  employ  of  the  party  in  possession  at  fixed  wages, 
to  be  paid,  however,  from  the  proceeds  of  the  claim,  is  not  incompe- 
tent, when  his  wages  are  not  dependent  upon  the  sxifficiency  of  such 
proceeds. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
Pistrict,  County  of  Sierra. 

This  was  an  action  for  the  recovery  of  possession  of  a  mining 
claim.  The  only  question  in  the  case  was,  whether  the  dividing 
line  between  the  plaintiffs'  and  defendants'  claims  ran  on  a 
course  8.  57^  E.,  or  S.  58  E.,  from  an  admitted  starting  point, 
the  question  being  whether  it  ran  parallel  with  the  boundary 
line  between  the  plaintiffs'  claim  and  the  Buckeye  claim,  the 
claim  adjacent  to  that  of  plaintiff  on  the  other  side.  The  evi- 
dence on  this  point  was  conflicting.  The  jury  found  a  verdict 
for  the  defendant^.  The  plaintiff  moved  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  of  surprise,  and  of  errors 
in  law  in  the  trial;  and  filed  affidavits,  setting  forth  newly-dis- 
covered evidence,  going  to  establish  the  line  of  division,  as 
claimed  by  plaintiffs.  The  motion  was  overruled  by  the  Court 
below,  and  plaintiffs  appealed. 

On  the  trial,  the  plaintiffs'asked  for  the  following  instruction, 
among  others.  It  was  refused  by  the  Court  below,  which  was 
assigned  as  error.  It  reads  as  follows:  *'That  any  claim  of  a 
definite  number  of  feet  front,  and  running  back  into  the  hill, 
(without  any  local  regulation  to  the  contrary,)  and  bounded  by 
an  older  claim  on  one  side,  and  by  vacant  ground  on  the 
other,  *will,  by  implication,  run  parallel  with  the  line  of  [41J 
the  older  claim. 

Another  error  assigned  is,   that  a  witness  for  the  defense, 

1.    Approved  Klockenbavm  v.  Pienon,  22  Cikl.  168;  XoiuZer  t.  Mileit  8  Or.  48.     Bee  Berrn 
\,MetzUr,  post  A18. 
3.    Cited  SduWunu  v.  BaU,  29  CaL  600. 
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named  Jenkins,  was  allowed  to  testify,  after  stating,  on  his 
voir  dire,  that  he  was  in  the  defendants*  employ,  at  five  dol- 
lars per  day,  and  that  he  had  a  verbal  agreement  with  defend- 
ants, to  take  his  pay  from  the  gold  when  it  came  out;  but  that 
it  was  not  agreed  that  he  should  have  no  pay  if  no  gold  came 
out;  he  also  stated  that  he  was  at  work  on  the  claim  in  dispute. 

Field  and  Swem/,  for  Appellants. 

Graham,  in  his  work  on  New  Trials,  has  collated  all  of  the 
authorities,  and  refers  to  them  as  supporting  the  proposition 
that  a  new  trial  will  not  be  granted  to  allow  evidence  to  dis- 
credit the  opposite  party's  witness.  He  cites  The  Common- 
weal^ y,  Waite,  5  Mass.  261;  Hammonds  v.  Wadhams,  Id.  353; 
Duryee  v.  Dennison,  5  Johns.  248;  2  Sayer,  27;  !•  Bing.   239. 

But  none  of  these  cases  sustain  the  genersd  proposition  with- 
out qualification,  and  when  qualified,  fully  warrant  the  granting 
of  a  new  trial  in  a  case  like  the  one  at  bar.  {CommonioeaUh  v. 
Waite,  5  Mass.  261;  Hammond  v.  Wadham^s,  Id.  353). 

In  Duryee  v.  Dennison,  5  Johns.  248,  the  Court  ruled  upon 
the  case  of  Huish  v.  Sheldon,  Sayer,  27.  In  the  case  in  Sayer, 
and  the  case  of  Duryee  v.  Dennison,  the  newly  discovered  evi- 
dence consisted  of  admissions  of  the  witness  made  subsequent 
to  the  trial.     (5  Johns.  249.) 

The  cases  cited  in  support  of  the  proposition,  that  a  new 
trial  will  not  be  granted  upon  evidence  newly  discovered,  going 
to  show  an  indictment  or  conviction  of  the  witness  since  the 
trial,  are,  1  Bing.  339;  4  Maul  &  S.  140;  3  Bing.  26.  But  they 
do  not  unqualifiedly  sustain  that  proposition,  but  only  advance 
towards  the  doctrine  upon  the  principle  of  policy,  in  allowing  a 
party  to  show  a  subsequent  indictment  and  conviction,  as  tend- 
ing to  induce  delays  and  incite  parties  to  prosecutions  of  wit- 
nesses; and  as  such,  it  has  its  exceptions. 

Indeed,  this  case  may  well  be  argued  as  not  coming  within 
the  rule  in  any  sense,  as  it  is  not  a  case  of  discrediting  and 
falsifying  the  defendant's  witness,  but  one  of  falsifying  the 
facts  and  circumstances  on  which  credit  was  given  to  him.  The 
case  of  Lester  v.  MundeU  (1  Bos.  &  P.  427),  was  one  where  this 
distinction  was  drawn,  and  is  evidently  the  case  referred  to  by 
Tidd. 

"The  reason  of  this  distinction,'*" says  the  author  to  the  note 
(1  Caines,  25),  '*  appears  to  be,  that  affirmations  and  denials  by 
word  of  mouth,  may  be  fabricated;  circumstances,  and  the  hap- 
pening of  facts,  cannot."    The  case  of  Sergeant  v. (5  Cow. 

122),  sustains  this  distinction. 

The  Court  erred  in  allowing  the  testimony  of  Henry  Jenldns, 
after  being  objected  to  on  the  ground  of  interest.     The 
[42]      principle  *of  the  case  of  Slmw  v.  Davis,  5  Cal.  466,  fully 
sustains  the  objection  to  this  witness. 

However  the  jury  might  have  found  the  line  between  the 
Buckeye  and  Live  Yankee  claims  to  have  run,  whether  S.  57^ 
E.,  or  S.  58  E.,  they  were  virtually  told,  by  the  refusal  of  the 
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Court  to  give  the  above  instruction,  that  it  should  have  no  in- 
fluence with  them  in  determining  the  lower  line  of  the  Live 
Yankee's  claim,  to  wit;  the  line  between  the  plaintiffs  and  the 
defendants,  whether  it  ran  from  the  undisputed  starting  point, 
S.  57^  E.,  as  contended  by  the  plaintife,  or  S.  58  E.,  as  con- 
tended by  the  defendants.  It  is  clear,  therefore,  the  Court 
erred. 

Dunn  and  Meredith,  for  Respondents. 

MxjBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — Heyden- 
TELDT,  J.,  concurring. 

The  Court  below  prpperly  refused  the  motion  for  a  new  trial. 

The  testimony  set  out  in  the  plaintiff'  affidavits,  is,  at  best, 
cumulative,  and  would  serve  to  contradict  the  defendants'  wit- 
ness. The  appellants  cannot  complain  of  surprise.  There  was 
but  one  question  in  the  case;  that  was,  whether  the  line 
dividing  the  plaintiffs'  and  defendants'  claim  ran  S.  57^  E., 
as  contended  by  the  plaintiffs,  or  S.  58  £.,  as  contended 
by  the  defendants.  To  this  issue,  witnesses  were  summoned 
and  examined,  and  the  case  went  to  the  jury  upon  it.  If 
the  plaintiffs  were  at  all  surprised  by  the  testimony  of  the  de- 
fendants' witnesses,  they  should  have  submitted  to  a  nonsuit, 
and  cannot  now,  after  taking  the  chance  of  a  verdict  in  their 
favor,  be  allowed  a  new  trial  on  such  ground  as  they  rely  on. 

The  first  instruction  asked  by  the  plaintiffs  was  properly  re- 
fused. 

In  the  absence  of  mining  rules  regulating  the  subject  of 
claims,  their  courses,  distances,  etc.,  the  fact  that  a  party  has 
located  a  claim  bounded  by  another  claim,  raises  no  *'  implica- 
tion," or  inference,  that  the  last  located  claim  corresponds  in 
size,  or  the  direction  of  its  lines,  with  the  former. 

The  witness,  Jenkins,  was  not  incompetent;  his  wages  did 
not  depend  upon  the  fact,  whether  gold  was  taken  out  of  the 
particular  locality  in  dispute,  although  he  was  entitled  to  be 
paid  out  of  it,  if  any  was  taken  out;  but  his  wages  did  not  de- 
pend upon  this  fact,  and  therein  this  case  differs  from  the  one 
of  Shaw  et  al,  v.  Davis,  in  which  the  witness,  who  was  a  broker, 
and  called  for  the  purpose  of  substantiating  the  sale,  testified 
on  his  voir  dire,  that  if  the  sale  failed,  according  to  the  custom 
of  brokers,  ho  was  not  entitled  to  commissions. 

Judgment  affirmed. 


♦REYNOLDS  v,  LATHROP.  [43] 

1  SaEBiFF*8  Salf— Rights  of  Pubchasee.— A  purchaser  of  land  at  sheriff 's 
sale,  can  maintain  an  action  for  rent  again8t  the  tenant-in-possession 
nnder  the  judgment-debtor,  bffore  the  expiration  of  the  six  months 
aUowed  for  redemption,  and  as  often  as  the  rent  becomes  due  under  the 
terms  of  the  lease  existing  when  he  purchased. 

1.  cited  MeDeviU  r.  SulKvan,  9  Gal.  697. 
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Idem. — Opbbjltiom  of.— The  sale  operates  as  an  assignment  of  the  lease  for 
the  time. 

Idem. — Tenant  in  Possession.— As  to  whether  the  words  "  tenant-in-possea- 
sion  "  woald  include  the  judgment^ebtor  in  a  case  where  he  was  in  pos- 
session at  the  time  of  the  sale,  so  as  to  make  him  responsible  for  use  and 
ocQQpation,  qwere? 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

The  plaintiff  was  a  purchaser  of  certain  premises  at  sheriff's 
sale.  At  the  time  of  purchase  the  defendant  was  a  tenant  of 
the  judgment-debtor,  at  a  monthly  rent  of  one  hundred  dol- 
lars. The  defendant  had  express  notice  of  plaintiff's  purchase, 
but  still  paid  the  rent  to  the  judgment-debtor.  The  plaintiff 
sued  for  the  rent  before  the  expiration  of  the  isix  months 
cdlowed  for  redemption.  The  Court  below  decided  that  the 
suit  was  prematurely  brought,  and  the  plaintiff  appealed  to  this 
Court. 

Stephen  J.  Field,  for  Appellant. 

This  action  was  brought  by  the  purchaser  to  recover  the 
monthly  rent  of  the  premises  occupied  by  the  defendant,  under 
Sec.  286  of  the  Practice  Act,  which  is  as  follows: 

Section  236.  The  purchaser  from  the  time  of  the  sale  until  a 
redemption,  and  a  redemptioner  from  the  time  of  his  redemp- 
tion until  another  redemption,  shall  be  entitled  to  receive  from 
the  tenant-in-possession,  the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof. 

The  Court  below  held  that  a  judgment-debtor  is  entitled  to 
collect  the  rents  of  his  property,  sold  at  sheriff's  sale,  from  a 
tenant-in-possession  until  the  expiration  of  the  time  allowed  by 
law  for  redemption;  and  that  a  purchaser  cannot  maintain  an 
action  for  such  rents,  until  after  the  lapse  of  six  months  from 
the  date  of  sale.  As  a  necessary  consequence  from  this,  it  fol- 
lows that  the  purchaser  must  look,  not  to  the  tenant,  but  to  ttie 
debtor,  for  such  rents. 

The  ruling  of  the  Court  below  is  clearly  erroneous;  it  is  in 
violation  of  the  express  language  of  the  statute,  and  destroys  its 
very  object.     (Middleton  v.  Abd  Ouy,  6  Cal.  B.) 

By  our  statute,  a  purchaser  of  real  estate  at  a  sheriff's  sale, 
is  not  at  once  put  into  possession.  He  must  wait  six  months;  and 
if,  during  this  period,  the  judgment-debtor  chooses  to  redeem, 
he  can  do  so  by  paying  the  purchase-money,  and  eighteen  per 
cent,  besides;  but  in  the  mean  time,  the  purchaser  re- 
[44]  ceives  the  rents  *of  the  premises  sold,  which  are  held, 
not  by  the  debtor,  but  by  tenants  of  his.  This  last  pro- 
vision was  inserted  in  the  statute  really  for  the  benefit  of  the 
debtor — to  increase  the  amount  of  bids  upon  a  sale. 

It  is  seldom  that  the  real  estate  of  a  party  is  sold  at  a  sheriff's 
sale,  unless  he  is  in  a  state  of  insolvency;  and  it  would  be  a 
singfular  law  that  would  allow  the  insolvent  to  collect  rents  to 
which  the  purchaser  is  entitled,  and  to  turn  such  purchaser  over 

44 


Digitized  by  VjOOQIC 


Jan.  1857.]  Reynolds  v.  Lathrop.  45 

to  his  action  against  the  insolvent.  It  would,  too,  be  a  singu- 
lar law  which  should  say,  a  partj  is  entitled  to  receive  from  a 
tenant-in-poesession,  the  rents,  etc.,  and  yet  is  not  entitled  to 
collect  them,  either  with  or  without  suit. 

C.  H.  Bryan,  for  Respondent. 

Two  questions  are  presented  by  the  case,  and  two  only: 

1.  Is  a  purchaser  of  land  at  judicial  sale,  before  the  time  of 
redemption  has  expired,  enabled  to  bring  suit  for  the  rents  dur- 
ing the  six  months  ? 

2.  The  landlord  having  possession  during  the  six  months 
allowed  to  redeem,  can  his  tenant,  who  has  fully  paid  him  the 
rent  during  the  six  months,  be  sued  by  the  purchaser,  and  com- 
pelled to  pay  it  over  again  ? 

UXK)n  the  first  proposition,  an  examination  of  the  Act,  and  the 
decisions  of  this  Court,  are  conclusive.  See  Comp.  Laws,  Sec. 
235,  p.  563. 

This  section  plainly  contemplates  an  adverse  possession  to 
the  purchaser  during  the  six  months  allowed  for  redemption. 
This  Court  has,  in  passing  upon  the  same,  thus  construed  it. 
(Guy  V.  Middl4on,  6  Cal.  392.) 

To  hold  that  the  action  could  be  brought  when  it  was, 
we  are  compelled  to  say,  that  a  person,  under  our  redemption 
law,  who  has  been  treated  as  i^e  owner,  and  who  had  a  right 
to  the  use  and  occupation  of  property  during  the  period 
allowed  for  redemption,  is  yet  liable  to  the  purchaser  during 
the  six  months  for  the  same  use  and  occupation  guaranteed  to 
him  hj  law. 

1.  fiathrop,  the  respondent,  and  the  tenant,  occupies  the  same 
position  in  the  case  as  his  landlord  would.  The  law  continuing 
the  owner  in  possession,  adversely  to  the  purchaser,  during  the 
six  months — the  lessee  Lathrop,  the  respondent,  can,  during  that 
period,  acknowledge  no  other  landlord,  and  he  is  protected  in 
paying  over  the  rents  to  the  owner,  as  they  fall  due. 

2.  Bat  if  this  Court  desires  to  go  further,  and  give  a  full  con* 
s^ruction  to  the  various  sections  of  the  Act  quoted,  I  may  be 
indulged  in  a  further  examination  of  the  same. 

Counsel  for  appellant  relies  upon  the  two  hundred  and  thirty- 
sixth  section  of  the  Comp.  Laws,  563,  as  authority  for  bringing 
this  action. 

Now,  it  is  most  clear,  that  by  that  section  the  purchaser 
is  en-*titled  to  the  rents  from  the  tenant-in-possession,      [45] 
up  to  the  time  of  redemption,  provided  the  owner,  who  is 
rightfully  in  possession  with  his  tenant,  has  not  already  collected 
them. 

If  the  ovmer,  during  the  six  months,  has  collected  under  the 
lease,  as  in  this  case,  then,  I  take  it,  the  remedy  of  the  pur- 
chaser is  against  the  owner. 

It  is  clear  and  undoubted  that  the  judgment  debtor  is,  in  con- 
templation of  law,  the  owner  of  the  property  during  the  six 
months  allowed  for  redemption,  and  that  he  has  a  right  to  its 
use  and  occupation. 
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Now,  that  a  tenant  is  not  permitted  to  dispute  bis  landlord's 
title,  is  a  maxim  of  the  law.  The  landlord  is  in  possession,  and 
has  the  right  to  be  in  possession,  and  the  tenant  pays  him  whilst 
in  such  rightful  possession  of  his  property. 

No  deed  issues  to  the  purchaser  until  six  months  have  ex- 
pired. The  deed  only  issues  when  it  is  ascertained  that  the 
debtor  does  not  redeem.  Who,  then,  is  the  owner  of  the  real 
property  sold? 

The  title  is  never  suspended;  it  is  somewhere,  and  not  in  the 
purchaser,  until  he  can  claim  his  deed.  Where  is  it,  then,  dur- 
ing the  six  months,  but  in  the  debtor,  who  has  always  owned  it? 

Section  two  hundred  and  thirty-six,  relied  upon  by  counsel 
for  appellant,  reads  thus: 

**  The  purchaser,  etc.,  shall  be  entitled  to  receive  from  the 
tenant  in  possession,  the  rents  of  the  property  sold,  or  the  value 
of  the  use  and  occupation  thereof." 

An  analysis  of  this  section  would  permit  this  construction, 
and  this  seems  to  have  been  the  intention  of  the  Legislature: 
That  the  rents  being  unpaid  by  the  tenant,  and  the  property  not 
being  redeemed,  and  the  piu-chaser  having  obtained  his  deed, 
he  could  collect  of  the  tenant,  in  that  case,  for  the  interim  of 
six  months. 

He  can  receive  when  the  owner  has  not  received,  but  when  it 
has  occurred  that  the  owner  has  received  (as  in  this  case),  as  he 
has  always  received,  before  the  sale,  it  seems  plain  to  me  that 
he  should  be  treated  as  having  received  for  the  benefit  of  the 
purchaser,  and  the  remedy  of  the  purchaser  is  for  the  use  and 
occupation  after  the  expiration  of  the  six  months,  and  after  he 
had  obtained  a  deed  which  would  authorize  him  to  sue  over 
against  the  landlord  and  judgment  debtor  in  possession. 

Adopting  the  construction  given  to  the  different  sections  of 
this  Act  by  the  appellant's  counsel ,  and  you  have  the  tenant  in . 
this  position;  he  must  pay  the  judgment  debtor  in  possession, 
or  he  will  terminate  the  lease,  throw  him  out,  and  break  up  his 
business.  But  if  he  does  pay  him,  in  order  to  retain  possessidii 
under  his  lease,  then  he  must  pay  the  purchaser  over  again,  and 
be  broken  up  in  that  way. 

The  remedy  of  the  appellant  is  clearly  against  the  landlord 
and  debtor,  after  the  expiration  of  six  months,  for  money 
[46]      had  *and  received,  if  he  have  any  remedy  at  all,  for  rents 
paid  during  the  six  months  to  the  legal  owner  in  pos- 
session. 

Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— MuRBAY,  C.  J.,  and  Terry,  J.,  concurring. 

The  only  question  presented,  regards  the  construction  of  the 
two  hundred  and  thii-ty-sixth  section  of  the  Practice  Act.  In 
the  case  of  Guy-  v.  MiddMon  (5  Cal.  392),  this  Court  decided 
that  the  purchaser  could  not  obtain  possession  of  the  premises 
from  the  judgment  debtor,  until  the  expiration  of  the  time  al- 
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lowed  for  a  redemption.  There  is  nothing  in  that  decision, 
however,  that  affects  the  present  case. 

That  the  purchaser  is  entitled  to  the  rents  from  the  sale,  is 
not  disputed,  but  it  is  insisted :  First,  that  his  remedy  is  against 
the  judgment  debtor;  and,  second,  that  conceding  the  tenant 
may  be  sued  by  the  purchaser,  no  suit  can  be  brought  until  the 
time  for  redemption  expires. 

As  to  the  question,  whether  the  words  "  tenant-in-possession," 
would  include  the  judgment  debtor,  in  a  case  where  he  has  pos- 
session at  the  time  of  sale,  so  as  to  make  him  responsible  for  use 
and  occupation,  it  is  unnecessary  to  determine.  But  we  think 
it  clear  that  Lathrop  was  responsible  to  the  plaintiff  for  the 
rents,  in  the  way  he  would  have  been  to  the  judgment  debtor 
had  no  sale  have  been  made,  and  that,  consequently,  the  plaint- 
iff could  sue  for  the  rent,  as  often  as  it  fell  due,  under  the 
terms  of  lease  esdsting  when  he  became  purchaser.  The  effect 
of  the  sale  was  equivaJ^nt  to  an  assignment  of  the  lease  for  the 
time. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and 
that  Court  will  enter  judgment  for  the  plaintiff,  in  accordance 
with  this  opinion. 


HOFFMAN  ET  AL.  V.  STONE  et  al. 

1  Ditch  Ck>MPAinr— Bights  of. — ^A  ditch  company,  who  avail  themselves  of 
a  dry  ravine  to  conduct  their  water  a  portion  of  the  distance  to  their 
dam,  where  they  use  it,  do  not  abandon  the  water  thus  carried  by  them, 
and  are  entitled  to  the  same  eDJ03rment  of  it  as  if  conducted  through  an 
artificial  ditch. 

Ii>£M.— Bights  ov  Pbiob  Appbopbutob. — The  natural  water  in  such  ravine 
belongs  to  the  first  appropriator  thereof,  and  for  either  a  diyersion  or 
appropriation  thereof,  an  action  will  lie. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  El  Dorado. 

This  was  an  action  brought  by  the  owners  of  a  ditch  (which 
received  its  supply  of  water  from  Dutch  Creek,  or  Eavine,  near 
its  mouth),  in  El  Dorado  County,  for  the  purpose  of  procuring 
a  perpetual  injunction  against  the  defendants,  restrain- 
ing them  *from  diverting  or  appropriating  the  waters  of  [47] 
the  said  ravine,  and  also  for  the  recovery  of  a  small  judg- 
ment against  them,  by  way  of  damages.  The  defense  was  that 
Dutch  Ravine  was  usually  a  dry  creek,  affording  no  natural  wa- 
ter during  the  summer  months,  and  that  the  defendants,  in  order 
to  connect  two  of  their  canals,  had  precipitated  the  water  from 
the  upper  one  into  the  creek,  and  taken  the  same  out  again,  by 
means  of  a  dam,  into  their  lower  ditch,  and  that  they  had  not 
interfered  with  the  natural  water  of  said  ravine.  The  case 
was  tried  by  a  jury,  who  found  a  special  verdict,  on  which  the 

1.  Cited  JHerced  Min.  Co.  v.  Frfmnnt,  post  325:  upprcved  Butte  Canal  and  Ditch  Co.  ▼. 
Vnuniin.  11  Cal.  150.  Septfa'e  rights  of  appropriaUon  cited,  A.  C.  c£-  S.  C.  Co.  v.  KiJd, 
87  Ci.1.  31i. 
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CoTirt  granted  a  perpetual  injunction  against  the  defendants, 
restraining  them  from  diverting  water  from  the  main  channel  of 
Dutch  Creek,  so  as  to  prevent  the  same  from  flowing  down  said 
creek  to  the  extent  of  the  capacity  of  plaintiffs'  ditch.  Defend- 
ants appealed. 

Sanderson  &  ffexves,  for  Appellants. 

The  defendants  diverted  no  more  water  from  said  Dutch 
Creek  than  they  turned  into  it  from  their  canal. 

Dutch  Creek  is  merely  a  torrent,  and  affords  natural  water 
only  during  the  rainy  season,  and  in  quantities  varying  with  the 
amount  of  rain  which  falls. 

A  party  who  appropriates  water  for  mining  purposes  acquires 
greater  rights  therein  than  are  recognized  by  the  common  law 
in  riparian  proprietors;  that  is,  the  right  which  ditch  companies 
acquire  in  their  water  is  something  more  than  a  mere  use,  and 
approaches  nearer  to  an  absolute  ownership.  (See  Irvoin  v. 
Fhillips,  Jan.  T.  1865;  GUI  v.  Newman,  Oct.  T.  1855.) 

He  acquires  and  possesses  all  the  characteristics  of  owner- 
ship; he  can  divert,  change,  and  control  at  pleasure  its  course; 
may  sell,  or  refuse  to  sell  it;  in  short,  he  may  exercise  every 
act  of  ownership  over  it  which  its  nature  and  character  will 
permit. 

Abandonment  is  the  result  of  act  coupled  with  intention,  and 
when  used  in  a  legal  sense,  means  a  voluntary  parting  with 
property,  or  rights,  without  the  intention  of  resuming  or  re- 
claiming them. 

It  is  difficult  to  perceive  in  what  manner  the  plaintiffs  have 
been  injured  by  the  acts  of  the  defendants.  They  have  been 
deprived  of  no  water  to  which  they  had  ever,  at  any  time,  ac- 
quired any  right. 

To  say  that  they  have  a  right  to  have  the  waters  of  Pilot  and 
Bock  Creeks  flow  down  the  channel  of  Dutch  Creek  to  their 
works,  is  to  say  they  have  the  right  to  avail  themselves  of 
the  fruits  of  the  capital  and  labor  of  the  defendants,  without 
compensation,  and  against  their  will  and  consent — a  doctrine 
too  monstrous  and  absurd  to  be  sanctioned  by  judicial  author- 
ity. 

Newell  db  WiUiams,  for  Bespondents. 
[48]         *In  Eddy  v.  Simpson,  we  understand  the  facts  to  be 
substantially  these: 

That  the  plaintiffs  had  erected  a  dam  across  Shady  Creek, 
and  thereby  diverted  the  waters  of  the  same  into  a  ditch  con- 
structed by  them;  and  afterwards  defendants,  through  their 
ditches,  brought  the  waters  of  Grizzlv  Canon  and  Bloody  Bun 
to  Cherokee  Corral,  in  the  vicinity  of  Shady  Creek,  and  sold  it 
to  miners;  that  after  b^ing  used  by  the  miners,  said  water, 
through  natural  channels,  etc.,  found  its  way  into  Shady  Creek, 
above  plaintiffs'  dam,  defendants  claiming  to  have  never  aban- 
doned it;  that  defendants,  for  the  purpose  (as  they  said)  of  re- 
claiming or  taking  up  the  same  water,  or  same  quantity  which 
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they  had  turned  into,  or  permitted  to  run  into  Shady  Creek, 
constructed  the  dam  comphnined  qf . 

The  defense,  in  the  case  just  quoted,  was  substantially  the 
same  urged  in  the  case  before  us. 

"When  a  party,  who  is  in  the  use  of  certain  water,  permits  the 
same  to  escape  from  the  possession,  and  enter  a  natural  stream, 
where  it  does,  or  may  mingle  with  the  waters  of  said  stream,  he 
abandons  the  same,  whetiber  intending  reclaiming  it  or  not, 
and  so  far  as  the  water  is  concerned  which  has  so  passed  into 
the  natural  stream,  he  places  himself  upon  an  equality  with  all 
others  haying  a  right  to  appropriate  the  same  by  builcHng  other 
dams  and  ditches,  unless,  by  so  doing,  he  interferes  with  the 
vested  rights  of  some  one  below  him. 

We  maintain  two  propositions,  upon  which  we  submit  the 
merits  of  this  case,  to  wit: 

1.  That  when  appellants  permitted  the  water  which  had  been 
in  their  ditches  to  escape  into  Dutch  Creek,  they  lost  all  right 
thereto,  and  all  control  of  the  same. 

2.  That  the  respondents,  being  the  first  to  appropriate  the 
water  of  Dutch  Creek,  are  entitled  to  the  undisturbed  use  of  the 
same,  to  the  extent  of  the  capacity  of  their  ditch,  regardless  of 
the  source  from  whence  it  came. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Buenett, 
J.,  concurring. 

The  former  decisions  of  this  Court,  in  cases  involving  the  right 
of  parties  to  appropriate  waters  for  mining  and  other  purposes, 
have  been  based  upon  the  wants  of  the  community  and  the  pe- 
culiar condition  of  things  in  this  State,  (for  which  there  is  no 
precedent,)  rather  than  any  absolute  rule  of  law  governing  such 
cases. 

The  absence  of  legislation  on  this  subject,  has  devolved  on  the 
Courts  the  necessity  of  framing  rules  for  the  protection  of  this 
great  interest,  and  in  determining  these  questions,  we  have  con- 
formed, as  nearly  as  possible,,  to  the  analogies  of  the  common 
law. 

♦The  fact  early  manifested  itself,  that  the  mines  could  [49] 
not  be  successfully  worked  without  a  proprietorship  in 
waters,  and  it  was  recognized  and  maintained.  To  protect 
those  who,  by  their  energy,  industry,  and  capital,  had  con- 
structed canals,  and  races,  carrying  water  for  miles  into  parts  of 
the  country  which  must  have  otherwise  remained  unfruitful  and 
undeveloped,  it  was  held  that  the  first  appropriator  acquired  a 
special  property  in  the  waters  thus  appropriated,  and  as  a  neces- 
sary consequence  of  such  property,  might  invoke  all  legal  rem- 
edies for  its  enjoyment  or  defense.  A  party  appropriating 
water,  has  the  sole  and  exclusive  right  to  use  tibe  same  for  the 
purposes  for  which  it  was  appropriated,  and  so  long  as  he  is 
not  obstructed  in  the  use  thereof,  he  has  no  ground  of  action. 

In  the  case  before  us,  it  is  shown  that  Dutch  Gulch  was  a 
mere  torrent,  dry  at  certain  seasons  of  the  year;  that  it  was  used 
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by  the  defendants,  as  a  part  of  their  ditch,  for  conducting  water 
from  another  stream  down  to  their  dam;  that,  in  point  of  fact, 
the  water  so  brought  to  Dutch  Gulch,  and  turned  in  there  by 
defendants,  was  not  abandoned  by  them,  but  was  turned  in  for 
the  purpose  of  being  conveyed  to  their  dam,  from  whence  it  was 
afterwards  diverted  and  sold  by  them;  that  there  was,  at  the 
time  of  the  commencement  of  this  suit,  no  natural  water  flowing 
in  the  bed  of  the  stream,  and  that  all  the  waters  so  diverted  by 
the  defendants  were  artificial,  or  waters  conducted  there  by 
them. 

The  plaintiffs  being  the  prior  locators,  it  would  follow  that 
any  interference  with  the  waters  of  Dutch  Gulch  would  be  an 
infraction  of  their  rights.  But  the  appropriation  of  the  waters 
did  not  give  them  the  exclusive  use  of  the  bed  of  the  stream. 
We  see  no  reason  why  it  might  not  be  used  by  others,  as  a 
channel  for  conducting  water,  so  long  as  it  did  not  interfere 
with  their  rights.  If  the  defendants  were  diverting  the  natural 
water  of  the  stream,  as  well  as  that  brought  into  it  by  them- 
selves, then  the  plaintiff  would  have  a  just  cause  of  complaint. 

It  woidd  be  a  harsh  rule,  however,  to  require  those  engaged 
in  these  enterprises  to  construct  an  actual  ditch  along  the  whole 
route  through  which  the  waters  were  carried,  and  to  refuse  them 
the  economy  that  nature  occasionally  afibrded  in  the  shape  of  a 
dry  ravine,  gulch,  or  cafton.  It  is  contended,  however,  that  this 
case  falls  within  the  rule  of  Eddy  ei  al,  v.  Simpson  et  aL  (3  Cal. 
249),  and  Kelly  v.  Naloma  Water  Co,  (6  Cal.  105).  We  do  not 
think  so.  The  verdict  of  the  jury  finds,  that  the  water  was  not 
abandoned  by  the  defendants,  and  left  to  find  its  way  by  natural 
channels  into  Dutch  Gulch,  but  was  turned  in  by  the  defendants 
making  the  gulch  a  connecting  link  of  their  ditch. 

Under  all  the  circumstances  of  the  case,  we  do  not  see  how 
the  plaintiff  is  entitled  to  relief.  It  may  very  possibly  happen, 
that  at  certain  seasons  of  the  year,  the  defendants'  dam  will 
obstruct  the  water  running  in  the  natural  channel  of  the 
[50}  stream  which,  *of  right,  belongs  to  the  plaintiffs,  and  in 
that  event,  they  would  have  their  action.  But  at  the 
date  of  the  commencement  of  this  suit,*no  such  state  of  facts  is 
shown  to  exist,  and  the  plaintiffs  are  not  entitled  to  any  relief. 

Judgment  reversed. 


PHELPS  V.  PEABODT  et  al. 

1  Equtty— Whin  Judgment  will  be  Enjoined.— Conrta  of  Equity  will  only 
interfere  to  enjoin  a  judgment  at  law,  rendered  against  a  party  by  reason 
of  fraud  or  accident,  unmixed  with  any  fault  or  negligence  ot  himself  or 
his  agents. 

Tbials  befobe  Rbfebee. — Trials  before  a  referee  are  coDducted  in  the  same 
manner  as  before  Courts;  and  exceptions  must  be  taken  to  the  rulings 
of  the  referee,  in  the  progress  of  the  trial,  iu  the  same  manner  as  they 

1.  Cited  Lyme  ▼.  Allen,  61  N.  H.  246. 
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mxist  be  taken  before  a  Court;  and  such  exceptions  mnat  be  embodied  in 
the  report  of  the  referee,  or  made  part  thereof  by  his  proper  certificate. 

Idkh. — ^Validitt  of  JiTDOMENT. — Where  a  party  failed  to  obtain  the  proper 
certificate  of  the  referee,  relying  on  the  verbal  assaranee  of  the  attorney 
on  the  other  side,  that  he  would  agree  to  a  statement,  sach  party  cannot 
be  considered  free  from  fault  and  n^ligence,  and  he  is  not  m  a  position 
to  inyoke  the  aid  of  a  Court  of  Equity  to  enjoin  a  judgment  obtained 
against  him. 

Ixjuvcnov,  WHE»  WILL  NOT.Lis. — ^Whcrc  a  verdict  has  been  obtained  at  law 
against  a  defendant,  and  he  has  neglected  to  apply  for  u  now  trial  within 
the  time  appointed  by  the  proper  Court  of  law,  Courts  of  Equity  will  not 
entertain  a  bill  for  an  injunction  on  the  ground  that  the  original  demand 
was  unconscientious. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Solano. 

The  plaintiff  filed  his  bill,  praying  for  an  injunction  restrain- 
ing all  proceedings  upon  a  judgmeni  obtained  against  him  by 
the  defendant  Peabody,  and  for  other  equitable  relief. 

The  bill  sets  forth  that  the  case,  in  which  the  judgment  was 
obtained,  was  tried  before  a  referee,  who,  as  it  alleges,  com- 
mitted divers  errors  in  the  trial  thereof.  The  bill  alleges,  that 
in  consequence  of  a  verbal  agreement  with  the  opposite  counsel 
to  agree  to  a  statement  for  a  motion  to  set  aside  the  referee's 
report,  and  for  a  new  trial,  the  present  plaintiff,  in  that  suit  de- 
fendant, neglected  to  obtain  from  the  referee  a  proper  certified 
statement,  containing  the  errors  and  exceptions  made  and  taken 
on  the  trial  before  the  referee,  until  too  late  to  entitle  him  to 
make  his  motion;  by  reason  whereof  judgment  was  entered 
against  him,  and  his  motion  for  a  new  trial,  etc.,  was  overruled; 
and  that,  having  no  statement,  he  is  remediless  by  appeal  or 
otherwise  at  law.  The  bill  charges  that  the  verbal  agreement, 
above  mentioned,  was  made  with  the  fraudulent  intent  of  induc- 
ing him  to  allow  the  period  allowed  for  his  motion  to  elapse,  etc. 

The  defendant  demurred  to  the  bill.  The  Court  sustained  the 
demurrer,  and  entered  judgment  accordingly. 

Plaintiff  appealed. 

*John  Currey,  for  Appellant.  [51] 

'*  The  cases  in  which  relief  in  equity  may  be  granted," 
says  Judge  Willabd,  "  against  actions  at  law,  are  infinite.  The 
jurisdiction  does  not  spring  from  any  superiority  of  a  Court  of 
equity  over  a  Court  of  law,  but  originates  in  the  fact  that  the 
party  complained  of  is  making  a  use  of  the  jurisdiction  at  law 
contrary  to  equity  and  good  conscience."  (Willard's  Eq.  Jur. 
347;  2  Story's  Eq.  Jur.  sees.  875,  876,  877  and  880,  etc.;  Tlie 
People  V.  LaFarge,  3  Cal.  130.)  • 

**  In  regard  to  injunctions  after  a  judgment  at  law,  it  may  be 
stated,  as  a  general  principle,  that  any  facts  which  prove  to  be 
against  conscience  to  execute  such  judgment,  and  of  which  the 
injured  party  could  not  have  availed  himself  in  a  Court  of  law, 
or  of  which  he  might  have  availed  himself  at  law,  but  was  pre- 
vented by  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
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gence  in  himself  or  his  agents,  will  authorize  a  Court  of  Equity 
to  interfere  by  injunction  to  restrain  the  adverse  party  from 
availing  himself  of  such  judgment.  Bills  of  this  soH;  are  usu- 
ally called  bills  for  a  new  trial."  (2  Story's  Eq.  Jur.  See.  887; 
Marine  Insuranpe  Company  of  Alexandria  v.  Hodgson,  2  Cond. 
K.  518.)  ^ 

The  bill  of  complaint  sets  forth  facts,  and  alleges  matter, 
which,  being  confessed,  establishes  a  case  which,  at  law,  de- 
manded a  judgment  from  the  appellant,  and  which,  being  true, 
vitiates  the  judgment  obtained  by  Peabody,  in  his  action  at  law. 
(Marine  Insurance  Company  of  Alexandria  v.  Hodgson,  7  Cranch, 
832,  etc.,  and  2  Cond.  R.  518.) 

The  demurrer  also  admits,  that  after  such  judgment  at  law 
was  obtained,  the  attorneys  for  Peabody  deluded  and  deceived 
the  attorney  for  Phelps,  in  respect  to  the  settlement  of  the 
statement,  until  it  was  too  late  to  obtain  any  relief  at  law. 
This,  it  will  not  be  contended,  was  matter  that  could  have  been 
set  up  in  the  action  at  law. 

The  oaly  excuse  offered  for  this  violation  of  a  promise,  on 
which  Phelps'  attorney  relied  until  too  late  for  remedy  at  law, 
is  that  Phelps'  attorney  ought  not  to  have  relied  upon  Uie  naked 
promise  of  the  attorneys  on  the  other  side. 

If,  by  artifice  and  false  promises,  Phelps'  attorney  was  de- 
ceived and  misled  to  the  injury  of  his  client,  and  such  artifices 
and  falsehood  proceeded  from  the  adverse  side,  such  adverse 
party  ought  not  to  expect  or  receive  any  countenance  from  a 
Court  of  Equity,  in  the  maintenance  of  an  advantage  so  iniqui- 
tously  obtained.  (1  Story's  Eq.  Jur.  Sec.  187;  Chesterfield  v.. 
Janssen,  2  Vesey,  156.) 

Whitman  d;  Wells,  for  Respondents. 

1.  Plaintiff's  complaint  does  not  show  (as  it  should,  to  entitle 

it  to  the  consideration  of  the  Court),  that  the  grounds  of 
[52 J      relief  *are  not,  or  have  not  been,  available  at  law,  or 

have  not  been  passed  upon  at  law.  (Story's  Eq.  194; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  336,  337;  Murray  v. 
Graham;  6  Paige,  622;  SmMh  v.  L&wry,  1  Johns.  Ch.  320.) 

2.  Where  law  affords  method  of  relief,  a  Chancery  Court  has 
no  power  to  renew  on  the  merits,  {Patterson  v.  Corporation  of 
New  York,  1  Paige,  114.) 

3.  The  remedy  in  case  at  bar,  is  ample  at  law,  and  is  dis- 
tinctly pointed  out  by  statute  and  the  decisions  of  this  Court. 
(Practice  Act,  sees.  187,  188;  2  Cal;  72;  4  Cal.  122;  3  CaL  406; 
4  Cal.  122;  6  Cal.  Fierro  v.  Graves.) 

4.  If  appellant  has  neglected  to  avail  himself  of  his  legal 
remedies,  he  cannot  now  properly  invoke  the  aid  of  a  Court  of 
Chancery,  and  what  these  remedies  are,  is  clearly  set  forth  in 
Porter  v.  Burling  <jb  McKee,  Cal.  Rep. 

5.  If  appellant  complains  of  fraud  or  accident,  he  must  show 
that  it  was  unmixed  by  negligence  or  fault  on  his  part.  {Dun- 
can  V.  Lyon,  3  Johns.  351;  6  Johns.  90.) 
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6.  Accident,  as  a  ground  of  relief,  proceeds  on  the  founda- 
tion that  there  is  no  adequate  or  complete  remedy  at  law;  that 
the  party  has  rights  which  ought  to  be  protected  and  enforced, 
or  tliat  lie  is  in  danger  of  some  loss  or  detriment;  but  it  is  no 
ground  in  matters  of  positive  contract  or  obligation,  f  Story's 
Equity,  101,  105.) 

7.  Mistake  is  only  ground  for  relief  when  material  to  the 
contract  or  the  parties,  which  is  not  the  case  in  the  cause  at  bar. 

Terbt,  J.,  deliyere4  the  opinion  of  the  Court — ^Bubnett,  J., 
concurring. 

The  demurrer  was  properly  sustained.  The  complaint  sets 
out  no  facts  of  which  the  party  could  not  have  availed  himself  in 
the  trial  before  the  referee;  indeed,  the  plaintiff  alleges,  that 
the  facts  were  given  in  evidence  before  the  referee,  and  only 
complains  that  by  the  sharp  practice  of  one  of  the  counsel  for 
the  plaintiff,  now  defendant,  he  was  prevented  from  having  a 
properly  authenticated  statement  of  the  case  before  tixe  Court, 
on  his  motion  for  new  trial. 

This  is  no  sufficient  reason  for  enjoining  the  judgment.  It  is 
a  well-established  rule,  that  Courts  of  Equity  will  only  inter- 
fere to  enjoin  a  judgment  at  law  rendered  against  him  by  rea- 
son of  fraud  or  accident,  unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents.     (2  Stoiy  Eq.  Sec.  887.) 

Under  the  former  rulings  of  this  Court,  trials,  before  referees, 
are  conducted  in  the  same  manner  as  before  Courts;  and  excep- 
tions must  be  taken  to  the  rulings  of  the  referee,  in  the  prog- 
ress of  the  trial,  in  the  same  manner  as  they  are  taken  before 
a  Court,  and  such  exceptions  must  be  embodied  in  the 
report  of  *the  referee,  or  made  a  part  of  the  report,  by  [53] 
being  properly  certified  by  him.  (Tyson  v.  Wells,  2  Cal. 
130.) 

The  plaintiff,  having  failed  to  procure  the  certificate  of  the 
referee,  and  having  chosen  to  rely  on  the  verbal  assurance  of 
the  attorney ^on  the  other  side,  that  he  would  agree  to  a  state- 
ment, cannot  be  said  to  be  free  from  fault  and  negligence,  and 
is  not  in  a  position  to  invoke  the  aid  of  a  Court  of  Equity. 
The  objection  that  the  judgment  was  rendered  in  vacation,  can 
be  taken  advantage  of  upon  appeal  &om  the  judgment. 

*'  When  a  verdict  has  been  obtained  at  law  against  a  defend- 
ant, and  he  has  neglected  to  apply  for  a  new  trial  within  the 
time  appointed  by  the  proper  Court  of  law.  Courts  of  Equity 
will  not  entertain  a  bill  for  an  injunction,  on  the  ground  that 
the  original  demand  was  unconscientious.  It  is  not  the  practice 
of  Coiirts  of  Equity  to  assume  jurisdiction  in  favor  of  parties, 
who,  having  had  an  opportunity  of  asserting  their  title  in  an- 
other Court,  where  the  matter  has  been  properly  the  subject  of 
adjudication,  have  either  missed  that,  or  have  not  thought 
proper  to  bring  their  title  forward."    (2  Story  Eq.  894,  895.) 

Judgment  affirmed. 

63 


Digitized  by  VjOOQ IC 


54  Whttwell  v.  Babbieb.  [Sup.  Ct. 

PEABODY  V.  PHELPS  * 

Judgment  Void. — A  jadgment  entered  in  vacation  is  Toid. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Solano. 

In  this  case  judgment  was  entered  against  the  defendant  bj 
the  clerk,  on  the  report  of  a  referee,  in  vacation.  This  was  the 
judgment  sought  to  be  enjoined  in  the  case  of  Phelps  v.  Peor 
body,  decided  at  this  term. 

Defendant  appealed. 

John  Currey;  for  Appellant. 

B.  C.  Whitman,  for  Respondent. 

Terry,  J.,  delivered  the  opinion  of  the  Court — ^Burnett,  J.,^ 
concurring. 

This  case  comes  fully  within  the  rule  established  in  Smith  v.^ 
Chichester,  1  Cal.  409,  and  reiterated  in  Coffinberry  v.  EorriU,  5, 
Cal.  493. 

Judgment  reversed  and  cause  remanded. 


[54]  *WHITWELL  v.  BARBIER  et  al. 

1  JuDOMEKT — IN  Pebson,  AND  WHEN  INVALID.—  A  personal  judgment  of  a  Court' 
of  general  iurisdiction  is  inralid  for  the  purpose  of  acquiring  any  rights 
under  it,  when  it  appears  affirmatively  upon  the  face  of  the  record  that 
the  Court  had  acquired  no  jurisdiction  over  the  person  of  the  defend- 
ant. 

'  Idem. — Fob  Want  op  Jurisdiction. — There  is,  however,  a  very  decided  dis- ' 
tinction  between  want  of  jurisdiction,  and  irregularity  in  procuring  ju- ' 
risdiction. 

•  Idem. — ^Whkn  Impeachable. — In  the  one  case,  the  judgment  can  be  at- ' 

tacked  in  any  form,  directly  or  collaterally;  in  the  other,  only  by  a  di- 
rect proceeding  against  the  judgment  in  the  Court  which  rendered  it,  or 
in  an  appellate  Court  upon  appeal  from  the  judgment. 
Idem. — Test  op  Validity. — ^The  true  test  is,  whether  the  omission  be  of  the 
form  or  of  the  substance  of  the  Act  required  to  be  performed. 

*  Idem. — Remedy  on  laBBonLAHiTY  op  Pboceedino. — Where  a  defendant  was 

served  with  process,  but  was  not  given  the  time  allowed  by  statute  to 
appear  and  answer,  it  would  be  a  sufficient  reason  for  the  Court  to  quash 
the  writ  on  motion  by  an  amicus  curiee,  or  for  extension  of  the  time  on 
defendant's  motion,  or  a  good  objection  on  writ  of  error,  arrest  of  judg- 
ment, or  motion  for  a  new  trial;  but  it  cannot  be  said  that  the  Court 
had  no  jurisdiction  of  the  person  so  as  to  make  its  judgment  a  nullity. 

*See  same  case,  9  Cal.  213. 

1.  Personal  jadgment,  what  necersar;  to  sustain,  cited  Gray  v.  Ha-wes,  8  Cal.  5C8;  Ja- 
risdiction,  vben  to  bo  shown,  cited  Swain  v.  t7Ao«e,  12  Gal.  286;  Sehlots  ▼.  White,  16  Cal. 
68;  RowUy  v.  Howard,  23  Cal.  403:  when  presnined.  Sharp  v.  Daugney,  83  Cal.  512. 

•2.    Distinguished  Peck  v.  Strauu,  »5  Cal.  635. 

3.  Decree  not  subject  to  collateral  attack,  cited  Alderson  v.  Bell,  0  Cal.  321:;  relief  from 
judgment  at  law,  Gregory  v.  Ford,  14  Cal.  143. 

4.  Cited  McDonald  v.  KaU,  31  Cal.  169;  appeannce,  effect  of,  DddeshHvMr  t.  Brovon,  8 
Cal.  340. 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was- an  action  instituted  to  recover  possession  of  an  un- 
divided one  third  of  a  certain  lot  of  land  in  San  Francisco. 

Both  parties  claim  title  under  Louis  Lacour;  the  plaintiff  by 
a  deed  from  Lacour  made  in  1855;  the  defendants,  under  a  sher- 
iffs deed  under  a  judgment  obtained  against  Lacour  in  1852 — 
the  sheriff's  sale  taking  place  in  that  year. 

The  record  shows  that  the  jud^gment  under  which  defendants 
claim,  was  obtained  in  the  District  Court  of  the  Fourth  Judicial 
District,  in  an  action  of  P,  Maury,  Jr.,  v.  L,  Lacour,  and  defend- 
ants produced  the  judgment-record  in  evidence — the  judgment- 
roll  was  also  introduced  by  the  plaintiffs;  that  the  summons 
in  that  case  was  issued  October  €th,  1851,  directing  the  defend- 
ant, Lacour,  to  answer  in  ten  days  after  service;  that  it  was 
served  in  Tuolumne  county,  December  27th,  1851;  that  on  De- 
cember, 11th,  1851,  an  order  of  publication  of  summons  was 
made,  on  the  affidavit  of  defendant  stating  the  non-return  of 
summons  and  the  supposed  impossibility  of  finding  the  defend- 
ant. The  judgment-roll  in  that  case  does  not  show  any  publi- 
cation. Judgment  was  entered  against  Lacour,  February  6th, 
1852,  by  default. 

On  the  trial  of  this  cause,  however,  the  defendants  proved  by 
the  attorney  of  the  plaintiff  in  the  case  of  Maury  v.  Lacour,  that 
publication  of  summons  in  that  case  was  in  fact  made  as  requii*ed 
by  the  order  therein;  and  it  also  appears  charged  as  an  item  of 
disbursements  in  plaintiff's  bill  of  costs  in  that  action.  An  at- 
tachment was  also  issued  with  the  summons,,  under  which  the 
premises  in  question  were  attached. 

*The  Court  below  entered  judgment  for  the  plaintiff.  [55] 
Defendants  appealed. 

McDougcdl,  Aldrich  and  Sharp,  for  Appellants. 

It  will  at  once  be  perceived  that  the  plaintiff'  in  the  Court  be- 
low, proceeded  upon  the  idea  that  the  judgment  against  Lacour 
was  void,  and  the  Court  below  so  regarded  it. 

We  contend  that  the  Court  below  erred  in  its  judgment,  for 
the  following  reasons: 

1.  The  Court  in  which  the  judgment  against  Lacour  was 
rendered,  is  a  Court  of  general  jurisdiction.  "Every  presump- 
tion is  in  favor  of  its  jurisdiction."  It  had  jurisdiction  of  the 
subject-matter,  and  if  its  judgment  is  rendered  without  show- 
ing any  notice  to  the  defendant,  it  is  equally  valid  when  it  comes 
up  collaterally  as  though  it  showed  the  most  complete  notice  to 
the  defendant.  This  position  is  not  questioned  by  any  authority . 
Indeed,  some  of  the  most  respectable  authorities  lay  down  the 
rule,  that  when  a  Court  of  general  jurisdiction  has  jurisdiction 
of  the  subject-matter,  its  judgment  rendered  without  any  notice 
to  the  defendant,  cannot,  in  any  instance,  be  treated  as  void, 
when  that  judgment  comes  up  collaterall3\  And  we  here  ask 
the  particular  attention  of  the  Court  to  the  case  in  6  English 
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Ark.  B.,,  cited  below,  in  which  this  subject  is  discussed,  and 
the  cases  relating  to  it,  reviewed  with  great  ability.  In  this 
case  it  is  declared  to  be  the  correct  rule  of  law  that  "  the  judg- 
ments of  Superior  Courts  are  not  void,  but  only  voidable  by 
plea  or  error." 

The  same  general  proposition  is  maintained  in  the  cases  re- 
Adewed  in  the  American  Leading  Cases,  cited  below. 

But  it  is  not  necessair  to  recognize  Uie  rule  laid  down  in  the 
case  cited  from  the  Arkimsas  Beports,  to  the  extent  that  it  is 
there  asserted  for  the  purposes  of  this  case.  It  is  an  admitted 
proposition  of  law,  that  a  purchaser  at  a  sheriff's  sale  claiming 
title  under  that  sale,  is  bound  only  to  show  a  judgment,  levy, 
and  sheriff 's  deed. 

The  question  is  here  fairly  presented,  whether  or  not  the  en-^ 
try  in  the  judgment-book  of  tiie  Court,  was  properly  the  judg- 
ment in  the  case,  and  if  so,  whether  the  Court  could  go  behind 
that  judgment,  and  by  an  inspection  of  the  papers,  inquire 
whether  proper  service  had  been  made.  By  reference  to  the 
law  in  force  at  that  time,  it  vnll  appear  that  the  judgment  proper 
was  the  entry  from  the  records  of  the  Court  that  was  read  in 
evidence.  See  Statutes  of  1851,  p.- 73;  also,  p.  82,  Stat.  1851,, 
sees.  197,  201,  203. 

Can  it  be  doubted,  then,  that  the  entry  read  by  the  defendants 
was  the  judgment  to  which  the  purchaser  was  to  look,  and  did 
look,  for  his  security  in  making  the  purchase  which  he  made  of 
Lacour's  interest  of  the  property  in  dispute  ?  or  are  we  to  sup- 
pose that  the  Legislature  intended  that  the  judgment-creditor 
and  purchaser  should  rely  for  his  security  upon  the  per- 
156]  manent  *records  of  the  Court,  and  not  upon  loose  pieces 
of  paper,  so  liable  to  be  lost,  mislaid,  or  destroyed. 

A  question  involving  this  very  point  has  arisen  in  Michigan, 
in  the  case  cited  below,  and  our  view  as  to  what  constitutes  the 
judgment  afl&rmed. 

In  the  second  volume  of  American  Leading  Cases,  after  a 
careful  review  of  all  the  American  authorities  on  this  subject, 
the  author  of  the  notes  to  these  cases  concludes  his  review  of 
the  cases,  on  the  particular  branch  of  the  law  applicable  to  this 
case,  with  the  following  remarks:  "These  authorities  appear 
fully  sufficient  to  establish  the  just  and  salutary  principle  that 
what  is  done  by  a  judicial  tribunal  possessing  general  powers, 
and  within  the  scope  of  these  powers,  must  be  deemed  to  have 
in  itself  the  force  necessary  for  its  own  support,  and  cannot  be 
called  in  question,  except  by  the  regular  modes  of  examination, 
which  are  provided  for  the  investigation  of  real  or  imputed 
error  in  judicial  proceedings." 

In  support  of  the  position  taken  by  the  appellants  upon  this 
point  in  the  case,  we  cite  the  following  authorities:  2  American 
Leading  Cases,  Hare  and  Wallace  notes,  733,  et  seq. ,  and  the 
cases  therein  reviewed;  18  Pick.  393;  17  Wend.  483;  2  How. 
Sup.  Ct.  319;  6  Eng.  Ark.  519;  1  Mann.  Mich.  56;  4  Cal.  291; 
Stat.  1861,  73,  74,  82. 
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2.  If  the  Court  should  determine  that  the  preceding  position 
taken  by  the  appellants  is  not  tenable,  and  that  it  was  proper 
to  allow  an  inquiiy  into  the  proceedings  upon  which  the  judg- 
ment was  rendered  against  Lacour,  to  ascertain  whether  due 
service  had  been  made  upon  him,  we  saj  that  there  is  nothing  in 
those  proceedings  to  render  the  judgment  against  him  valid.  In 
other  words  that  the  service  was  sufficient  for  jurisdictional  pur- 
poses. 

No  judgment  was  taken  against  him  until  the  expiration  of 
forty  days  after  the  service. 

In  Folack  v.  Bunt  (2  Cal.  193),  cited  by  respondent,  thia 
Court,  in  considering  the  question  of  the  sufficiency  of  the  sum- 
mons, remarks  that  ''  the  object  of  the  summons  is  to  put  the 
party  upon  notice  of  the  demand  against  him." 

It  is  conceded  that  when  jurisdiction  is  once  acquired,  no 
subsequent  error  of  the  Court,  however  wrongful  in  its  charater, 
can  invalidate  its  proceedings,  the  only  remedy  being  upon 
error.  If  this  be  so,  the  Court  does  not  depend  for  its  juris- 
diction over  the  person,  upon  the  expiration  of  the  time  which 
is  allowed  him  to  answer,  but  acquires  control  for  jurisdictional 
purposes  so  soon  as  the  sunmions  is  served. 

The  Court  had  the  right  to  decide  upon  the  sufficiency  of  the 
'service.    No  authority  can  be  found  adverse  to  this  position. 
In  the  decision  cited  from  2  Cal.  p.  194,  it  appeared  that 
the  ^summons  was  issued  in  conformity  to  the  Act  of     [57] 
1850,  when  it  should  have  been  issued  under  the  Act  of 
1851. 

Can  it  be  contended  that  this  summons  was  void?  Was  it  not 
issued  according  to  the  formalities  of  the  law?  Had  it  not  the 
seal  of  the  Court  and  the  attestation  of  the  propei;  officer  ?  •  Did 
it  not  advise  the  defendant  of  the  nature  of  the  proceedings 
against  him  ?  Was  it  not  accompanied  by  the  complaint  also 
served?  What  was  there  to  render  it  void,  except  the  omission 
of  the  time  allowed  by  the  statute  for  appearance,  in  the  event 
that  it  was  served  out  of  the  county.  It  cannot  be  disputed 
that  the  defect  is  in  the  service;  that  the  sunmions  was  not 
originally  void,  is  clear. 

The  question  was  clearly  within  the  jurisdiction  of  the  Court. 
It  came  up  regularly  in  the  course  of  the  proceedings  in  the  case, 
and  the  decision  of  the  Court  cannot  be  impeached,  except  on 
error.     (2  Cal.  R.  194;  10  Peters,  449;  Stat.  1851,  p.  56,  Sec.  35.) 

3.  It  appears  by  the  papers  in  the  case,  that  the  defendant, 
Lacour,. had  constructive  notice  of  the  proceedings  against  him, 
by  the  publication  of  the  summons.  It  does  not  appear  from 
the  judgment  upon  what  evidence  of  service  the  Court  rendered 
its  judgment,  nor  is  it  for  this  Court  to  determine  whether  the 
entry  of  judgment  upon  the  evidence  of  publication,  when  it 
appeared  by  the  return  of  the  sheriff  that  the  defendant  was 
actually  within  reach  of  the  process  of  the  Court,  and  might  be 
personally  served,  operated  as  a  gross  wrong  to  the  defendant 
or  not. 
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4.  The  respondent's  counsel  have  cited  numerous  cases,  which 
they  have  attempted  to  apply  to  the  case  before  the  Court. 
Upon  a  review  of  these  cases  it  will  be  found  that  almost  all  of 
them  are  cases  in  which  the  validity  of  the  judgments  ia  ques- 
tion was  controverted  by  proceedings  in  error,  and  not  where 
they  come  up  collaterally. 

Whitcomb,  PringU  &  FeUon,  for  Respondent. 
The  plaintiff  contends: 

1.  That  the  pretended  judgment,  under  which  the  defendants 
claim  title,  is  an  absolute  nullity,  because  the  Court  never  ac- 
quired jurisdiction  over  the  person  of  Lacour,  by  due  process  of 
law. 

2.  That  this  want  of  jurisdiction  is  apparent  on  the  record  of 
the  judgment,  under  which  the  defendants  claim. 

The  record,  as  brought  in  evidence,  consisted: 

1.  Of  the  summons  in  the  case  of  Maury  t.  Lacour,  in  which 
the  defendant  is  summoned  to  appear,  and  answer  the  complaiat, 
in  ten  days  from  the  time  of  serving  the  writ. 

2.  Of  the  return  of  the  Sheriff  of  Tuolumne  County,  whereby 
it  appears  that  the  summons  was  served  in  that  county. 

3.  Of  an  affidavit  and  order  of  publication  of  the  sum- 
[58]  mons,  on  *the  ground  that  the  defendant,  Lacour,  could 
not  be  found  in  the  State. 

4.  Of  a  judgment  of  the  Court  of  the  Fourth  Judicial  Dis- 
trict, a  copy  of  which  is  found  in  the  judgment-roll,  which  is 
also  entered  in  the  judgment-book,  and  is  as  follows: 

"  No.  1071.  Pierre  Maury,  Junior,  v.  Louis  Lacour, — This 
day  comes  the  said  plaintiff,  by  his  attorneys,  and  the  said  de- 
fendant not  appearing  or  answering  herein,  on  application  of  the 
plaintiff,  the  clerk  enters  the  default  of  the  said  defendant,  and 
judgment  final  is  entered  against  the  said  defendant,  Louis 
Lacour,  in  favor  of  the  said  plaintiff,  for  the  sum  of  four  thou- 
sand four  hundred  atid  eighteen  dollars  and  forty  cents. 
Whereupon  it  is  ordered  and  adjudged  by  the  Court  now  here, 
that  the  said  plaintiff,  Pierre  Maury,  Jr.,  do  have  and  recover 
of  and  from  the  said  defendant,  the  said  sum  ol  four  thousand 
four  hundred  and  eighteen  dollars  and  forty  cents,  with  ten  per 
cent,  per  annum  interest  thereon,  until  paid,  and  also  all  costs, 
taxed  at  two  hundred  and  forty-nine  dollars  and  forty-two  cents. 
Judgment  rendered  February  6,  a.  d.  1852." 

By  inspecting  this  record,  it  will  be  seen  that  it  is  complete, 
unless  possibly  the  summons,  in  addition  to  being  served  in 
Tuolumne  by  the  sheriff,  was  also  served  by  publication  in  the 
same  county.  There  is  no  proof  of  this  on  record,  and  no 
pretence  that  there  ever  existed  any  record  of  proof  of  the  fact, 
or  that  the  default  was  predicated  on  such  service.  The  con- 
trary clearly  appears,  by  the  record,  to  be  the  case. 

Whether,  then,  this  summons  was  served  by  publication  in 
Tuolumne  County,  or  personally  in  that  county,  it  should  have 
summoned  the  defendant  to  appear  and  answer  in  forty  days. 
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If  it  Tvas  served  both  by  publication  and  personally  in  that 
county,  as  it  commanded  the  defendant  to  appear  and  answer  in 
ten  days  from  its  service,  the  order  was  void,  and  the  defendant 
could  safely  disregard  it. 

The  counsel  for  the  defense  did  not  attempt  to  controvert  the 
proposition  that  error  in  the  return-day  of  mesne  process  makes 
the  writ  absolutely  void.  This  was  conceded  on  the  argument 
both  by  the  counsel  and  the  Court — and  the  point  is  established 
by  all  the  authorities,  without  (so  far  as  we  have  been  able  to 
find,  after  a  careful  examination)  a  solitary  conflicting  decision. 
(5  N.  H.  229;  3  Stewarts,  331;  9  Johnson,  385;  2.  W.  Black. 
845;  13  Pick.  91;  Cro.  Eliz.  467;  3  Fair.  196;  2  L.  Ray.  722;  2 
Johns.  190;  1  Strange,  399;  3  Miss.  286;  10  Mo.  771.) 

The  Court  is  particularly  referred  to  the  case  in  13  Pick.  91, 
and  10  Missouri,  771,  Saunders  v.  Raines. 

The  Supreme  Court  of  California,  in  2  Cal.  193,  says:    "  It  is 
said  that  if  the  summons  is  worthless,  the  parties  were  not  prop- 
erly brought  into  Court.       This  proposition    might  be 
true  in  *cases  where  the  writ  was  radically  defective  for     [59] 
want  of  legal  sufficiency." 

In  2  Cal.  242,  this  Court  holds  that  if  a  summons  be  radically 
defective  in  the  requirements  of  the  act  of  1851,  it  will  not  sup- 
port a  judgment  by  default.  The  summons  in  that  case  issued 
in  Calaveras  County,  and  was  served  in  San  Francisco,  and  re- 
quired the  defendants  to  appear  in  thirty  days. 

It  is  clear,  therefore,  that  this  summons,  served  as  it  was  in 
Tuolumne  County,  whether  personally  or  by  publication,  or  in 
both  ways,  was  absolutely  void,  and  imposed  no  obligation  on 
the  defendant  to  appear  and  answer.  It  could  not  support  a 
judgment  by  default. 

The  simple  questions,  then,  for  this  Coiuii  to  decide,  are  these: 

1.  Is  a  judgment  of  a  Court  of  general  jurisdiction  absolutely 
void  when  it  appears  affirmatively  on  the  face  of  the  record  it- 
ifelf  that  the  Court  had  acquired  no  jurisdiction  over  the  person 
of  the  defendant? 

2.  Can  this  invalidity  be  taken  advantage  of  in  a  collateral 
proceeding  ? 

A  careful  examination  of  all  the  authorities  will  show  this  to 
be  the  law : 

1.  That  everything  that  is  consistent  with  the  record,  will  be 
intended  in  support  of  a  judgment  of  a  Court  of  general  juris- 
diction. 

2.  That  where  the  record  itself  shows  affirmatively  that  the 
Court  had  no  jurisdiction  over  the  person,  the  judgment  is  void, 
and  may  be  impeached  collaterally. 

In  the  case  of  Maury  v.  Lacour,  now  under  consideration,  the 
record  shows  affirmatively — 

1st.  The  summons  itself. 

2d.  The  service. 

There  is,  therefore,  no  possibility  of  bringing  intendment  to 
bear  on  this  question.     The  record  is  complete,  and  every  in- 
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tendment  that  the  summons  or  the  service  was  different  from 
what  there  appears,  would  be  an  intendment  that  the  record  it- 
self was  false.  It  would  be  to  contradict  the  record  instead  of 
to  support  it. 

The  two  propositions  above  laid  down  have  been  decided  to 
be  law  in  this  Court,  and  this  decision  is  in  consonance  with  all 
the  leading  authorities.  (Parsons  v.  Davis,  3  Cal.  421;  10  Pet. 
474;  1  HUl,  139;  16  John.  121;  19  John.  39;  19  John.  7.) 

In  19  John.  40,  Spenceb,  C.  J.,  says:  ''If  a  Court  of  limited 
jurisdiction  issue  a  process  which  is  illegal,  and  not  merely  er- 
roneous; or  if  a  Court,  whether  of  limited  jurisdiction  or  not, 
undertake^  to  hold  cognizance  of  a  cause  without  having  gained 
jurisdiction  over  the -person  by  having  him  before  them  in  the 

manner  required  by  law,  the  proceedings  are  void." 
1 60]         (*See  also,  4  Phil,  on  evidence,  109,  el  seq.;  1  Sm.  &  Mar. 
354;  7  Sm.  &  Mar.  85;  2  B.  Mon.  453;  4  Bin.  97;  11  Mass. 
507, 513;  17  Mass.  81,  91;  5  Johns.  41;  8  Johns.  90,  197;  Kirby, 
119;  1  DaU.  207;  1  Conn,  40,  45;  2  Wils.  386;  2  Strange,  993.) 

In  the  case  in  11  Wend.  654,  Savage,  C.  J.,  says:  "That  a 
judgment  is  conclusive  upon  parties  and  privies,  is  a  proposition 
not  to  be  denied.  But  if  a  Court  has  acted  without  jurisdiction, 
the  proceeding  is  void;  and  if  this  appear  on  the  face  of  the  rec- 
ord, the  whole  is  a  nullity." 

The  case  in  the  tenth  volume  Missouri  Reports  was  precisely, 
and  in  all  respects,  the  same  as  this. 

1st.  The  siunmons  was  to  appear  in  ftur  days,  when  the  law 
.allowed  six. 

2d.  The  judgment  was  by  default. 

3d.  There  was  a  sale  of  lands  to  a  third  party,  under  said 
judgment. 

4Ui.  The  validity  of  this  title  was  called  in  question  in  an  ac- 
tion of  ejectment  in  a  collateral  proceeding. 

The  Court,  in  an  elaborate  opinion,  decided: 

1st.  That  the  summons  was  absolutely  void;  that  it  imposed 
no  obligation  on  the  defendant,  and  gave  no  jurisdiction  to  the 
Court. 

2d.  That  the  judgment  was  null;  and  that  no  title  passed  at  a 
sale  by  virtue  of  such  judgment. 

3d.  That  the  purchaser  was  bound  to  see  whether  the  Court 
had  jurisdiction  or  not. 

The  counsel  for  appellants  attempts  to  escape  from  this  de- 
cision on  the  ground  that  the  Court  which  rendered  the  void 
judgment  was  a  Court  of  limited  jurisdiction.  We  have  already 
shown  that  the  only  difference  between  Courts  of  limited  and 
general  jurisdiction  is  one  of  presumptions  merely.  In  both  it 
is  essential  that  they  should  have  jurisdiction  over  the  person  to 
enable  them  to  render  a  valid  judgment.  But,  in  the  case  of 
Courts  of  general  jurisdiction,  he  who  alleges  the  want  of  juris- 
diction must  show  it  from  the  record;  while  in  the  case  of  jCourts 
of  limited  jurisdiction,  such  jurisdiction  must  itself  appear  on 
the  record. 
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The  authority  chiefly  relied  upon  by  the  counsel  for  appellants 
is  the  note  to  the  case  of  Mills  v.  Uuryee,  2  Hare  &  Wallace's 
American  Leading  Cases,  and  the  cases  their  cited.  The  lan- 
guage of  this  note  is  somewhat  confused;  but  a  careful  examina- 
tion of  it  in  connection  with  the  cases  cited  will  show  the  law  to 
be  as  above  laid  down. 

1st.  That  in  Courts  of  general  jurisdiction,  where  nothing  iq 
the  contrary  appears  on  the  record,  it  will  be  intended,  in  sup- 
port of  a  judgment,  that  the  Court  had  jurisdiction  over  the 
person. 

'*'2d.  That  where  the  record  shows  affirmatively  that  the     [61] 
Court  had  no  jurisdiction  over  the  person,  the  judgment 
is  void,  and  may  be  impeached  collaterally. 

The  note  above  alluded  to  goes  no  farther  than  this;  that  de- 
fects in  a  record  of  a  Court  of  general  jurisdiction  will  be  sup- 
plied by  intendment  in  support  of  the  judgment.  There  is  no 
case  which  justifies  the  proposition  that  intendments  will  be 
made  where  the  record  is  complete  and  shows  affirmatively  that 
the  Court  had  no  jurisdiction. 

The  last  case  cited  on  this  point  is  the  case  in  6  Eng.  Ar- 
kansas, 519. 

This  case  will  be  found  on  examination  to  decide  directly  no 
more  than  this: 

1st.  That  the  Probate  Court  of  Arkansas  is  a  Court  of  general 
jurisdiction.  . 

2d.  That  although  the  record  of  that  Court  failed  to  show 
affirmative  notice  to  the  person,  still  that  notice  must  be  pre- 
sumed. 

In  its  reasoning,  the  Court  goes  somewhat  further.  It  says: 
''Nor  does  the  service  of  process  of  summons  upon  the  defend- 
ant, or  the  determination  of  the  Court,  that  it  has  been  properly 
served,  confer  any  new  power  upon  the  Court.  If  so,  the  Court 
would  have  power  conferred  upon  it  by  its  own  officers,  and  by 
itself,  which  would  be  absurd." 

If  this  be  sound  law,  which  it  clearly  is  not,  it  could  not  be 
applicable  to  the  Courts  of  California.  It  is  in  direct  contradic- 
tion to  the  case  of  Parsons  v.  Davis  (3  Cal.),  above  cited.  And 
the  statute  of  California  prescribes  that  a  Court  shall  only  have 
jurisdiction  over  the  case,  from  and  after  the  service  of  the  sum- 
mons. 

So  that,  by  the  law  of  this  State,  there  must  be  a  valid  ser- 
vice of  a  summons,  before  the  Court  can  have  any  jurisdiction 
whatever.  A  void  service  would  of  course  be  equivalent  to  no 
service. 

It  is  also  in  contradiction  with  the  Constitution  of  Calfomia, 
which  provides  that  no  man  shall  be  stripped  of  property  with- 
out due  process  of  law. 

The  second  point  urged  by  counsel  is  as  follows: 

There  was  service  in  fact  of  the  summons,  and  although  the 
time  to  answer,  as  mentioned  in  the  summons,  was  not  such  as 
the  statute  required,  if  served  out  of  San  Francisco  County,  it 
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was  suflBcient  for  jurisdictional  purposes.  The  Court  had  juris- 
diction over  the  subject-matter.  It  had  a  right  to  judge  of  the 
sufficiency  of  the  notice  to  defendant.  If  an  erroneous  decision 
was  made,  it  was  only  reversable  in  error. 

In  support  of  this,  the  case  above  commented  on,  from  G  Ark. 
517,  is  citeA. 

To  the  first  branch  of  this  point  we  answer  that  wo 
[62]  have  al-*ready  shown  that  the  service  of  a  summons  on. 
Lacour,  to  appear  and  answer  in  ten  days  in  Tuolumne 
County  was  void;  that  he  was  never  brought  into  Court,  and 
that  the  Court  acquired  no  jurisdiction.  This  was  conceded  by 
this  Court  on  the  argument,  and  the  cases  above  cited  leave  no 
doubt  on  the  subject. 

The  second  branch  of  this  point  is:  That  the  Court  is  the 
.judge  of  its  own  jurisdiction,  and  having  given  judgment  against 
the  defendant,  must  "be  presumed  to  have  judged  that  a  notice 
to  Lacour  to  appear  and  answer  in  ten  days,  from  Tuolumne 
County,  was  sufficient. 

If  this  were  law,  it  would  amount  to  an  entire  repeal  of  the 
statute  prescribing  what  notice  defendants  should  have.  The 
statute  is  peremptory  on  the  subject,  that  in  such  cases  the  sum- 
mons shall  summon  the  defendant  to  appear  and  answer  in  forty 
days;  and  it  would  be  a  strange  doctrine  that  a  Court  has  a  right 
to  decide  that  a  shorter  notice  is  sufficient. 

The  principle  that  a  Court  has  a  right  to  judge  of  its  own  ju- 
risdiction is  a  sound  one;  but  it  has  been  strangely  misapphed 
by  the  counsel  in  this  case. 

The  true  limitation  of  this  principle  is  this:  **  That  where  the 
jurisdiction  of  a  Court  depends  upon  a  fact  which  such  Court  is 
required  to  ascertain  and  settle  by  its  decision,  such  decision 
will  conclude." 

In  4  Phillips  on  Evidence,  213,  the  doctrine  is  fully  con- 
sidered. 

It  is  evident  that  the  statute,  in  determining  what  shall  be  a 
valid  summons,  has  left  no  judicial  discretion  on  the  matter  to 
the  Court,  nothing  to  be  tried  either  as  a  question  of  law  or  fact. 
The  summons  must  command  the  defendant  to  appear  in  forty 
days  from  the  service,  if  served  out  of  the  county  and  district, 
and,  until  this  is  done,  the  Court  has  no  jurisdiction  to  try  any 
question  whatever,  unless  personal  service  is  waived. 

The  sixth  and  last  point  urged  by  the  counsel  for  the  appel- 
lant, is  as  follows: 

**  The  defendants,  in  the  Court  below,  having  read  in  evidence 
a  judgment  of  a  Court  of  competent  and  general  jurisdiction, 
the  Court  could  not  go  behind  it  to  inquire  into  the  validity  or 
regularity  of  the  previous  proceeding. 

!'' All  that  a  purchaser,  claiming  under  the  execution  sale,  is 
bound  to  show,  is  a  judgment,  levy,  and  sheriff's  sale." 

By  the  transcript  m  this  case,  it  appears  that  what  the  defend- 
ant claims  to  be  the  record  of  the  judgment,  behind  which  it  is 
impossible  to  go,  is  simply  the  entry  made  by  the  clerk,  in  the 
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judgment-book,  of  the  relief  granted.     This  book  is  kept  in  ac- 
cordance with  section  201  of  the  Practice  Act. 

Section  203  of  the  Px-actice  Act  is  as  follows:  ''Immediately 
after  entering  the  judgment,  the  clerk  shall  attach  together 
and  file  the  following  papers,  which  shall  constitute  the  judg- 
ment-roll: ^     ■ 

"1.  In  case  the  complaint  be  not  answered  by  the  de- 
fend-*ant,  the  summons,  with  the  affidavit  and  proof  of      [C3f 
service,  and  the  complaint,  with  a  memorandum  endorsed 
on  the  complaint,  that  the  default  of  the  defendant  in  not  an- 
swering was  entered,  and  a  copy  of  the  judgment." 

That  the  judgment-roll  is  itself  the  proper  evidence  of  the 
judgment,  and  not  the  judgment-book,  has  probably  never  be- 
fore been  disputed  in  a  Court  of  law. 

The  province  of  the  judgment-book  is  simply  to  specify  what, 
relief  is  given  by  the  Court. 

The  subject-matter  of  the  judgment — the  appearance  or  non- 
appearance of  the  parties — the  questions  decided  by  the  Court, 
do  not  appear  therein.  It  is  in  no  sense  a  record.  If  it  were 
brought  forward  as  a  record,  to  contradict  a  plea  of  nul  tiel  rec- 
ord, it  would  be  inadmissible.  (2  Philips  on  Evidence,  134; 
see,  also,  Burrill's  Law  Dictionary,  title  Judgment,  Records 
and  Bolls.) 

In  the  very  cases  cited  by  counsel  for  appellants,  it  is  evident 
that  the  judgment-roll  was  used  as  the  evidence  to  establish  the 
judgment.  Thus,  in  the  case  in  17  Wendell,  483,  the  plea  was, 
^'nul  tiel  record"  To  contradict  this  plea,  the  judgment-roll 
was  evidently  produced;  since  it  could  not  have  been  apparent, 
from  the  judgment-book,  whether  there  was  or  was  not  a  com- 
plaint filed;  and  the  case  states  that  there  was  no  complaint  on 
record. 

We  have  thus  shown: 

1.  That  error  in  the  return  day  of  mesne  process  vitiates  the 
writ;  and  that,  by  such  a  writ,  a  party  is  not  brought  into  Court, 
nor  does  the  Court  acquire  jurisdiction. 

2.  That,  though  the  jurisdiction  of  Courts  of  general  jurisdic- 
tion will  be  presumed,  where  nothing  appears  to  the  contrary 
on  the  record — ^where  the  contrary  does  appear  on  the  record, 
the  judgment  is  void  and  insufficient  to  serve  as  a  muniment  of 
title. 

3.  That  this  invalidity  may  be  taken  advantage  of  in  a  collat- 
eral proceeding,  when  ihe  record  itself  discloses  it. 

MuitBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebby,  J., 
concurring. 

There  can  be  no  controversy  upon  the  proposition  that  a  per- 
sonal judgment  of  a  Court  of  general  jurisdiction  is  invalid  for 
the  purpose  of  acquiring  any  rights  under  it,  when  it  appears 
affirmatively  on  the  face  of  the  record,  that  the  Court  had  ac- 
quired no  jurisdiction  over  the  person  of  the  defendant. 

There  is,  however,  a  very  decided  distinction  betwaen  want  of 
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jurisdiction  and  irregularity  in  procuring  jurisdiction.  In  the 
latter  case  some  of  the  authorities  speak  of  it  as  a  want  of  juris- 
diction, but  when  so  employed  it  is  a  loose  and  improper  use  of 

the  term. 
[64]  *In  the  one  case  the  judgment  can  be  attacked  in  any 
form,  that  is  directly  or  collaterally,  in  the  other  only  by 
a  direct  proceeding  against  the  judgment  in  the  Court  which 
rendered  it,  or  in  an  appellate  Court  upon  an  appeal  from  the 
judgment.  The  true  test  in  such  cases  is,  whether  the  omission 
complained  of  is  of  the  substance  of  the  act  required  to  be  per- 
formed. If  of  the  substance,  then  the  judgment  is  a  nullity;  if 
of  form,  only  an  irregularity. 

In  the  case  before  us,  the  judgment  is  attacked  collaterally, 
upon  the  ground  that  the  defencUint,  although  served  with  pro- 
cess, was  not  given  the  time  allowed  by  statute  to  appear  and 
answer.  This  would  have  been  good  reason  in  the  Court  below 
to  have  quashed  the  writ  upon  motion  by  amicus  ciirioe ;  or  for 
extension  of  time  to  appear  and  answer  on  motion  of  defendant, 
it  would  have  been  a  good  objection  on  error,  arrest  of  judg- 
ment, or  motion  for  a  new  trial;  but  the  defendant  having  been 
summoned  to  appear  on  a  day  certain,  it  cannot  be  said  that  the 
Court  had  no  jurisdiction  of  the  person,  so  as  to  make  its  judg- 
ment a  nullity. 

The  cases  cited  to  show  that  irregular  process  will  not  sup- 
port a  judgment,  are,  with  one  exception,  cases  where  the  judg- 
ment was  directly  acted  upon.  The  excepted  case  is  that  of 
Saunders  v.  Baines,  10  Mo.  770.  The  judgment  in  that  case, 
which  was  collaterally  impeached,  was  rendered  by  a  justice  of 
the  peace,  a  Court  of  inferior,  limited  and  special  jurisdiction, 
and  in  favor  of  whose  jurisdiction  nothing  can  be  implied,  but 
everything  necessary  to  confer  jurisdiction  must  be  affirmatively 
shown. 

In  all  inferior  Courts  of  the  like  kind,  the  law  requires  that 
they  must  strictly  follow  the  rules  which  create  and  govern 
them,  and  that  which  in  a  Court  of  general  jurisdiction  would 
be  a  mere  irregularity,  absolutely  deprives  the  former  of  all 
jurisdiction. 

The  case  of  Parsons  v.  Davis,  3  Cal.  421,  was  a  different  case 
from  this,  in  the  respect  that  the  judgment  which  was  there 
determined  to  be  invalid,  was  rendered  without  any  service 
whatever  upon  the  judgment  debtor.  In  such  cases,  where  the 
party  not  only  has  no  opportunity  to  answer,  but  is  certainly 
ignorant  of  any  proceeding  against  him,  so  as  to  avail  himself  of 
the  many  remedies  which  the  law  gives  him,  until  probably  he 
has  lost  them  all,  it  would  not  be  permitted  that  the  judgment 
80  obtained  should  be  made  available  for  any  purpose. 

Judgment  reversed.  . 
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iSxATK  Cafztol — ^AcT  TJncokstituttonal. — The  Act  of  April  18,  1856,  pro- 
Tiding  for  the  erection  of  a  State  capitol,  at  a  cost  not  to  exceed  $300,- 
OOO,  is  anconstitutional  and  Yoid. 

CoaifiU'UTioxAii  PowEB  07  LxQisLATUBS.— The  eighth  article  of  the  Gon- 
stitntion  of  this  State  is  an  express  restriction  upon  the  powers  of  the 
Legislature,  and  there  is  no  power  in  the  iudiciary  to  set  it  aside,  what- 
ever inconvenience  may  result  from  a  legitimate  application  of  the 
proyision. 

Inm. — ^BfSTKicnoN  Ditined. — So  far  from  the  necessary  and  ordinary  ex- 
penses of  the  State  forming  an  exception  to  the  restriction,  they  were 
evidently  among  those  especially  included  in  it. 

Idem. — Powxb  of  Taxation. — The  power  of  taxation  was  given  to  the  Legis- 
lature without  limit,  for  all  purposes  allowed  by  the  Constitution. 

Idxm. — Rkstriction  Cokstbued. — As  to  the  point  raised,  that  conceding  the 
construction  of  the  Court  to  be  correct,  the  provision  is  only  advisory, 
and  addressed  to  the  legislative  conscience,  and  not  to  the  judiciary:  It 
seems  that  an  express  restriction  upon  the  powers  of  the  Legiuiature 
cannot  be  said  to  be  merely  advisory. 

loBx. — Some  of  the  restrictions  upon  the  powers  of  the  Legislature,  are  ad- 
dressed solely  to  that  body,  and  of  which  it  is  the  exclusive  judge,  as 
the  provisions  relating  to  the  qualifications,  election,  and  return  of  its 
own  members. 

Idem. — Powxb  of  Jubiciabt.— The  true  rule  seems  to  be  this:  that  when 
the  right  to  determine  the  extent  and  effect  of  the  restriction  is  either 
expressly,  or  by  necessary  implication,  confided  to  the  Legislaturt), 
then  the  judiciary  has  no  right  to  interfere  with  the  legislative  construc- 
tion. But  in  all  other  cases  of  restriction,  it  is  the  right  and  duty  of 
the  Supremti  Court  to  decide  the  effect  and  extent  of  the  restriction  in 
the  last  resort,  and  the  ^ue^tion,  whether  that  right  is  vested  in  the 
Legidature  or  in  the  judiciary,  must  be  equally  decided  by  the  Supreme 
Court. 

ComnTUTioN  to  be  Cokstbited  bt  the  JuDiciABT.'-The  Constitution  is  it- 
self a  law,  and  must  be  construed  by  some  one.  The  judiciary,  from  the 
very  nature  of  its  powers,  and  the  means  given  it  by  the  Constitution, 
must  possess  the  right  to  construe  the  Constitution,  m  all  cases  not  ex- 
pressly, or  by  necessary  implication,  reserved  to  the  other  departments. 

Idem. — Politigai*  and  JuniciAii  Powebs. — ^The  Legislature  has  the  actual 
power  to  pass  any  acts  it  pleases,  and  the  Supieme  Court  would  never 
interfere  to  prevent  their  passage.  But  when  the  Legislature  transcends 
its  powers,  its  acts  are  void,  and  are  not  laws. 

Ideu.— Limitation  of  State  Debt. — If  the  Legislature  had  no  right  to 
create  a  State  debt,  beyond  the  limit  fixed  by  the  Constitution,  it  has  no 
right  to  tax  the  people  to  pay  a  void  debt. 

Idem. — Statk,  how  itab  Amenable  to  Action  at  Law. — As  to  the  objec- 
tion, that  to  address  judicial  process  to  the  agents  of  the  State  is  indi- 
rectly to  implead  the  State  herself:  Ueld,  that  under  our  theory  of  gov- 
ernment, the  State  has  no  interest  in  asking  anything  that  is  not  right, 
nor  can  she  allow  her  agents  to  do  so.  The  officer  sued  is  not  the  State; 
he  is  only  her  servant,  and  only  so,  in  so  far  as  he  obeys  her  laws.  The 
State,  or  any  citizen,  has  the  right  to  inquire,  in  the  form  of  a  plaintiff, 
whether  an  officer  obeys  or  disobeys  her  laws. 

Idem. — State  as  Pabtt  to  Action. — ^In  a  case  where  a  citizen  claims  to  be 
injured  by  an  alleged  failure  of  a  State  officer  to  do  his  duty,  the  State 
is  not  a  formal  party  to  the  record,  nor  responsible  for  costs  in  any 
event.  Nor  if  the  officer  has  failed  to  do  his  duty,  can  the  State  be  in- 
jared  by  the  decision  of  the  Court.  Keither  can  she  be  injured  if  the 
officer  does  his  duty,  and  is  sustained  by  the  Court. 

Constitutional  Law — Pbovisions  Mandatobt. — The  eighth  article  of  the 

1.  DistinguJBhed  K<^ppiktu  v.  State  Capitol  Committionert,  16  Cal.  253. 
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Constitution  it)  mandatory,  and  not  directory,  and  applies  to  the  current 
and  necessury  expenses  of  government. 

Idem — Powebs  of  Taxation  and  Appropriation. — The  powers  of  taxation 
and  appropriation  are  limited  by  the  eighth  article  of  the  Constitution, 
and  cannot  be  extended  to  debts  contracted  in  violation  thereof. 

Idem. — Ministerial  Acts. — The  act  of  drawing  a  warrant  or  paying  money 
out  of  the  treasury',  is,  in  most  oases,  merely  minlRterial,  and  not  po- 
litical, and  the  officer,  in  such  cases,  Is  amenable  to  the  Courts,  and 
bound  by  their  orders. 

^  JcTDiciAL  AND  POLITICAL  PowEBs. — The  Courts  cauuot  interfere  with  the 
exercise  of  the  political  powers  of  the  Legislature. 

Powers  of  Judiciary. — The  power  which  the  judiciary  possesses  to  declare 
a  law  uucoustitntional,  comprehends  the  necessary  authority  of  carrying 
its  judgments  into  effect. 

State  Debts,  when  Void.— All  debts  contracted  In  violation  of  the  eighth 
article  of  the  Constitution  are  void,  and  the  Legislature  has  no  power  to 
levy  a  tax,  or  appropriate  money  for  the  payment  thereof. 

Idem. — How  Legalized. — The  claims  outstanding,  contracted  in  defiance 
of  the  eighth  article,  can  be  legalized  by  being  submitted  to  a  v jte  of  the 
people,  in  the  manner  provided  by  the  Constitution,  and  in  no  other 
way. 

[66]  *Idem. — Powebs  op  Judiciary. — Courts  may  interfere  to  prevent  the 
payment  of  such  debts,  or  the  Interest  thereon,  thus  unconstitutioiially 
contracted. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  defendants  were  Commissioners  under  the  Act  of  April 
18,  1856,  providing  for  the  erection  of  a  State  Capitol,  the  cost 
of  which  should  not  exceed  three  hundred  thousand  dollars. 

In  pursuance  of  the  provisions  of  the  Act,  they  contracted 
vdth  the  plaintiff,  who  was  to  be  paid  as  the  work  progressed, 
the  payments  to  be  made  in  btate  bonds  redeemable  in  thirty 
years,  and  the  proceeds  arising  from  the  land  donated  to  the 
State  by  the  general  government  for  the  erection  of  public 
buildings,  were  pledged  for  the  payment  of  the  interest  and 
principal.  The  Act  provides  that  the  defendants  should  draw 
their  warrants  on  the  State  Comptroller  in  favor  of  the  con- 
tractor, from  time  to  time.  On  the  12th  December,  1856,  work 
had  been  done  by  the  contractor  to  an  admitted  amount,  and 
defendants  refused  to  draw  a  warrant  for  the  same,  on  the 
ground  that  the  Act  was  unconstitutional  under  the  eighth 
article.  It  is  admitted  that  at  the  date  of  the  passage  of  the 
Act,  the  existing  debt  of  the  State  amounted  to  the  sum  of  three 
hundred  thousand  dollars. 

The  plaintiff  applied  in  the  Court  below  for  a  mandamus  to 
compel  defendants  to  draw  their  warrants  or  orders,  in  pursu- 
ance of  the  Act.  The  Court  below  entered  judgment,  denying 
the  writ.     Plaintiff  appealed. 

Robinsmi,  Beaity  &  BoUs,  for  Appellants. 
No  Brief  on  file. 

W.  r.  Wallace,  Attorney-General,  for  Respondents. 
No  Brief  on  file. 

1.  Cited  McCaulqf  v.  Brooks,  16  CU.  43;  commented  on.  Id.  M. 
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Burnett,  J.,  after  stating  the  facts: 

The  questions  involved  in  this  case  are  substantially  the  same 
as  those  determined  by  this  Court  in  the  case  of  the  People  v. 
Johnson  (6  Cal.  499).  This  is  admitted  by  the  counsel  for 
jjlaintiff,  and  we  are,  therefore,  asked  to  review  that  decision. 

The  first  question  raised  by  the  record  involves  the  construc- 
tion of  the  eighth  article  of  the  Constitution  of  the  State,  and 
has  been  so  fully  considered  in  the  opinion  of  this  Court,  in  the 
case  of  the  People  v.  Johnson,  that  there  is  little  left  to  be  said 
upon  that  point.  The  language  of  that  article  is  exceedingly 
clear  upon  the  point  involved,  and  it  is  difficult  to  perceive 
bow  it  can  be  misunderstood.  It  is  an  express  restric- 
tion *upon  the  powers  of  the  legislative  department,  so  [67] 
full,  clear,  definite  and  certain,  that  it  would  seem  to 
need  no  application  of  legal  rules  of  construction;  and  where 
the  language  of  the  Constitution  is  express  and  the  intent  plain, 
there  is  no  power  in  the  judicial  department  to  set  it  aside, 
whatever  inconvenience  may  result  from  a  legitimate  application 
of  the  provision. 

The  argument  against  the  correctness  of  the  construction 
given  that  article  of  the  Constitution  in  the  case  of  Johnson,  is 
entirely  based  upon  the  supposed  injurious  consequences  that  it 
is  alleged  must  flow  from  that  decision;  and  it  is  insisted,  for 
this  reason,  that  the  limitation  does  not  apply  to  the  necessary 
expenses  of  the  government,  and  could  not  have  been  so  in- 
tended. But  the  language  of  the  article  is  against  this  ground, 
as  well  as  the  nature  and  reason  of  the  case. 

The  Legislature  is  allowed  to  contract  debts  beyond  the  limits 
prescribed  in  case  of  war,  invasion  or  insurrection;  and  if,  as 
counsel  contend,  the  limit  does  not  include  the  necessary  ex- 
penses of  the  government,  why  were  these  exceptions  to  that 
limit  allowed  ?  If  the  general  rule  include  a  case,  it  is  wholly 
illogical  to  make  such  case  an  exception  to  that  rule.  The  ex- 
penses in  case  of  war,  invasion  and  insurrection,  are  surely  as 
necessary  as  the  ordinary  expenses  of  the  State  government;  and 
if  the  general  limit  would  not  include  these  ordinary  expenses 
of  the  State,  why  should  the  same  general  rule  include  the  more 
pressing  demand  in  time  of  war?  There  could  be  no  good 
sense  in  making  an  idle  exception,  and  the  exception  would 
seem  to  be  idle  upon  the  hypothesis  that  the  counsel  is  correct. 

So  far  from  the  necessary  and  ordinary  expenses  of  the 
State  forming  an  exception  to  the  restriction,  they  were  evi- 
dently among  those  especially  included  in  it,  and  for  obvious 
reasons. 

The  limit  did  not  apply  to  the  first  Legislature  because  by 
the  sixteenth  section  of  the  twelfth  Article,  it  was  so  expressly 
provided;  and  that  Legislature  was  "authorized  to  negotiate 
for  such  amount  as  may  be  necessary  to  pay  the  expenses  of  the 
State  government."  In  other  words,  that  limit  did  not  apply 
to  the  first  Legislature,  which  was  expressly  authorized  to  bor- 
row money  for  the  necessary  expenses  of  the  State. 
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And  the  reason  of  this  exception  in  favor  of  that  Legislature 
is  obvious.  The  State  could  not  obtain  the  immediate  mea^s  to 
put  the  government  in  operation,  without  the  power  to  borrow; 
and  it  was  doubtless  thought  by  the  Convention  that  the  three 
hundred  thousand  dollars  authorized  by  the  eighth  article  might 
not  be  sufficient  to  defray  all  the  necessary  expenses  of  the  gov- 
ernment, at  the  begining  of  its  existence,  and  before  any  reve- 
nue could  be  collected.  After  the  government  was  i^ut  into  ope- 
ration, and  revenue  laws  passed,  it  was  supposed  that  the  three 
hundred  thousand  dollars  would  be  margin  enough,  at  all  times, 
to  enable  the  State  government  to  be  economically  and 
[68]  practical-*ly  administered,  without  exceeding  that  limit, 
and  this  idea  was  founded  in  practical  wisdom. 

The  power  of  taxation  was  given  to  the  Legislature,  without 
limit,  for  all  purposes  allowed  by  the  Constitution,  and  tho 
framers  of  that  instrument  knew  that  it  was  not  the  practice  of 
governments,  well  conducted,  to  borrow  money  for  the  ordinary 
expenses  of  government.  These  expenses  are  regular  and  cer- 
tain, and  can  easily  be  provided  for  by  taxation.  In  reference  to 
such  expenses,  there  is  no  cause  for  surprise  upon  the  Legisla- 
ture. It  is  easy  to  anticipate  their  amount  with  a  reasonable 
degree  of  certainty,  and  the  framers  of  the  Constitution  knew 
that  if  they  permitted  the  Legislature  to  borrow  money  to  de- 
fray the  ordinary  expenses  of  the  government,  it  would  not  be 
long  before  the  State  must  be  brought  practically  to  rely  upon 
the  yearly  revenue;  for  the  reason,  that  a  yearly  deficit  of  the 
revenue  would  soon  destroy  the  credit  of  the  State,  so  that  she 
could  not  borrow  for  any  such  purpose,  A  family,  or  State,  that 
borrows  to  pay  ordinary  expenses,  must  soon  have  no  power  to 
•borrow;  and  as  the  State,  from  the  very  nature  of  the  case, 
must  sooner  or  later  come  to  the  point  of  "  paying  as  you  go," 
it  was  wise  in  the  framers  of  our  Constitution,  to  bring  her  to 
it  at  an  early  period.     There  was  time  gainevi  and  money  saved. 

Besides  this,  the  Convention  doubtless  thought  it  unjust  to 
throw  the  burden  of  paying  the  present  expenses  of  the  govern- 
ment upon  posterity,  who  would  be  compelled,  in  addition,  to 
pay  their  own  expenses,  or  resort  to  the  same  method  of  post- 
ponement. 

In  regard  to  works  of  internal  improvement,  there  is  less  in- 
justice in  contracting  a  debt,  for  the  reason  that  the  work  and 
debt  both  go  down  to  those  who  pay,  and  the  one  compensates 
the  other. 

The  argument  of  counsel,  based  upon  the  supposed  injurious 
consequences  of  the  opinion  of  this  Court,  ingenious  and  able 
as  it  is,  would  seem  to  be  clearly  inconclusive;  and,  if  we  con- 
cede the  correctness  of  their  construction,  the  practical  result 
would  be  this  only:  that  the  argument  would  then  have  to  be 
addressed  to  capitalists,  instead  of  to  this  Court,  and  would  soon 
be  as  unavailing  in  the  one  case  as  in  the  other. 

The  next  point  insisted  upon  is  substantially  this:  that,  con- 
ceding the  construction  of  the  Court  to  be  correct,  the  provision 
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is  only  adTisoiy,  or  at  least  is  solely  addressed  to  the  legislative 
conscience,  and  not  to  the  judiciary. 

It  must  be  readily  conceded  that  many  provisions  of  the  Con- 
stitution are  addressed  solely  to  the  legislative  department,  and 
the  cases  put  by  the  learned  counsel,  which  regard  the  duty  of 
the  Legislature  to  protect  the  homestead,  and  provide  for  organ- 
izing the  malitia,  etc.,  are  clearly  of  this  character.  And  it  may 
be  said  that  all  those  provisions,  which  require  the  Leg- 
islature *to  do  certain  things,  leaving  the  means  and  man-  [GO] 
ner  within  the  legislative  discretion,  are  entirely  beyond 
the  reach  of  the  judiciary,  whose  functions  are  wholly  different 
from  those  of  the  law-making  poweri 

But  it  is  difficult  to  perceive  how  an  express  restriction  upon 
the  powers  of  the  Legislature  can  be  said  to  be  merely  advisory. 
The  denial  of  a  power  is  surely  a  very  different  thing. 

It  must  also  be  conceded  that  some  of  the  restrictions  upon 
the  powers  of  that  body  are  addressed  solely  to  the  Legislature. 
As  an  instance,  I  may  mention  those  provisions  relating  to  the 
qualifications,  elections,  and  returns  of  its  own  members;  and 
although  the  Constitution  expressly  requires  certain  qualifica- 
tions to  constitute  a  member  of  either  house,  yet  each  house 
is  expressly  constituted  the  exclusive  judge  of  those  questions, 
and  this  Court  could  not,  in  any  manner,  review  such  a  deci- 
sion. 

The  true  rule  seems  to  be  this,  that  when  the  right  to  deter- 
mine the  extent  and  effect  of  the  restriction  is  either  expressly 
or  b^  necessary  implication,  confided  to  the  Legislature,  then 
the  judiciary  has  no  right  to  interfere  with  the  legislative 
construction,  but  must  take  it  to  be  correct.  But  in  all  other 
cases  of  restriction,  it  is  the  right  and  duty  of  this  Court  to  de- 
cide the  effect  and  extent  of  tibe  restriction  in  the  last  resort. 
And  as  to  the  question,  whether  the  right  to  determine  the  extent 
and  effect  of  the  restriction  is  vested  in  the  Legislature,  or  in 
the  judiciary,  this  Court  must  equally  determine  in  the  last 
resort. 

And  this  results  from  the  nature  of  our  peculiar  system  of 
government,  which  is  based  upon  the  leading  idea  that  all  the 
inherent  powers  of  government  are  divided  between  the  Federal 
and  State  governments;  and  in  one  case  are  delegated,  and  in 
the  other  reserved.  The  general  government  is  one  of  limited 
delegated  powei-s;  while  the  State  governments  possess  all  the 
powers  incident  to  political  government,  and  not  delegated  to 
the  United  States.  The  reserved  powers  of  the  State  reside 
primahly  in  the  people;  and  they,  by  our  Constitution,  have 
delegated  all  their  own  powers  to  the  three  departments — legis- 
lative, executive  and  judicial — except  in  those  cases  where  they 
have  themselves  exercised  these  powers,  or  expressly,  or  by 
necessary  implication,  reserved  the  same  to  themselves,  to  be 
exercised  in  the  future.  So  far,  then,  as  the  people  have  exer- 
cised the  legislative  powers  of  government  in  the  formation  of 
the  Constitution  of  the  State,  their  action  is  conclusive  upon 
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all  the  departments.  But  in  all  eases  where  not  exercised  and 
not  reserved,  all  the  legislative  power  of  the  people  of  the 
State  is  vested  in  the  Legislature,  and  all  the  executive  power  in 
the  executive  department,  and  all  the  judicial  power  in  the 
judiciary. 

The  three  great  departments  are  essentially  different  in  their 
constitution,  nature  and  powers,  and  in  the  means  provided  for 
each  by  the  Constitution,  to  enable  each  to  perform  its 
[70]      appropri*ate  functions.      These  thriee  departments  are 
all  equally  necessary  to  the  very  existence  of  the  govern- 
ment. 

The  legislative  power  is  the  creative  element  in  the  govern- 
ment, and  was  exercised  partly  by  the  people  in  the  formation 
of  the  Constitution.  It  is  primary  and  original,  antecedent  and 
fundamental,  and  must  be  exercised  before  the  other  depart- 
ments can  have  anything  to  do.  Its  exercise  is  a  condition  pre- 
cedent, and  the  exercise  of  the  executive  and  judicial  functions 
are  conditions  subsequent.  The  legislative  power  makes  the 
laws,  and  then,  after  they  are  so  made,  the  judiciary  expounds 
and  the  executive  executes  them. 

The  Constitution  is  itself  a  law,  and  must  be  construed  by 
some  one.  Each  department  must  be  kept  within  its  appropri- 
ate sphere.  There  must,  then,  from  the  very  nature  of  the 
case,  be  a  power  lodged  somewhere  in  the  government  to  con- 
strue the  Constitution  in  the  last  resort.  The  different  depart- 
ments cannot  bd  each  left  the  sole  and  conclusive  judge  of  its 
own  powers.  If  such  was  the  case,  these  departments  must 
always  contest  and  always  be  in  conflict;  and  this  cannot  be 
the  case  in  a  constitutional  government,  practically  adminis- 
tered. 

The  judiciary,  from  the  very  nature  of  its  powers  and  the 
means  given  it  by  the  Constitution,  must  possess  the  right  to 
construe  the  Constitution  in  the  last  resort,  in  those  cases  not 
expressly,  or  by  necessary  implication,  reserved  to  the  other 
departments.  It  would  be  idle  to  make  the  Constitution  the 
supreme  law,  and  then  require  the  judges  to  take  the  oath  to 
support  it,  and  after  all  that,  require  the  Coiirts  to  take  the  leg- 
islative construction  as  correct.  And  the  intent  of  the  Consti- 
tution is  more  evident  from  the  fact  that  the  judiciary  has  been 
provided  with  ample  means  to  carry  out  its  determinations  with 
the  aid  of  the  executive. 

The  Legislature  has  the  actual  power  to  pass  any  Act  it 
pleases,  and  this  Court  would  never  interfere  by  injunction  or 
otherwise  to  prevent  the  passage  of  such  Acts,  as  the  Constitu- 
tion has  provided  other  and  more  appropriate  remedies.  While 
that  body  confines  its  action  within  the  limits  of  the  Constitu- 
tion, its  acts  are  rightful  and  conclusive;  and  when  it  transcends 
the  limits  of  that  instrument,  its  acta  are  void  and  bind  no  one. 
In  the  cQntemplation  of  our  system  they  are  not  laws;  and  as 
the  Courts  are  always  open  for  redress,  there  is  a  practical  mode 
provided  for  determining  the  rights  of  the  citizen* 
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If  ^  then,  the  Legislature  had  no  right  to  create  a  State  debt 
beyond  the  limit  fixed  by  the  Constitution,  that  body  has  no 
constitutional  right  to  tax  the  people  to  pay  a  void  debt.  The 
power  of  taxation  for  pm-poses  contemplated  by  the  Constitu- 
tion is  unlimited  in  the  Legislature,  but  such  2>ower  does  not 
exist  for  purposes  not  sanctioned  by  that  instrument,  but  ex- 
pressly prohibited.  The  restriction  upon  the  power  of 
the  Leg-*i8lature  would  be  nugatory  if  the  same  end  [71] 
could  be  accomplished  by  other  modes.  The  evil  in- 
tended to  be  prevented  would  still  exist,  and  the  injury  to  the 
people  would  be  the  same.  If  the  power  to  create  the  debt  is 
denied,  the  power  to  levy  taxes  to  pay  it  must  equally  be  de- 
nied. The  power  to  pay  is  a  necessary  incident  to  the  power  to 
contract,  and  they  both  must  stand  or  fall  together. 

But  it  is  objected  that  the  judiciary  has  no  means  to  enforce 
its  decisions,  because  the  State  cannot  be  sued,  and  to  address 
judicial  process  to  the  agents  of  the  State,  is  indirectly  to  im- 
plead the  State  herself. 

It  is  true,  the  eleventh  section  of  the  eleventh  article  of  the 
Constitution,  providing  that  suits  may  be  brought  against  the 
State  in  such  manner  as  shall  be  directed  by  law,  would  not 
authorize  any  suit  against  the  State,  as  the  Legislature  has 
passed  no  law  upon  the  subject;  and  it  is,  therefore,  insisted 
that  the  true  title  of  the  case  of  "  Tlie  People  v.  Johnson  and 
others"  is  *'  The  People  of  the  State  of  California,  plaintiff,  v.  Tlie 
People  of  California,  defendant"  But  this  would  seem  to  be  an 
illogical  conclusion. 

In  support  of  their  position,  the  counsel  for  the  plaintiff  have 
referred  to  the  cases  of  Divine  v.  Harvie,  7  Mon.  440;  Griffith 
V.  Cochran,  5  Bin.  87;  Decatur  v.  Paulding,  14  Pet.  497,  and 
The  UnUed  States  v.  Guthrie,  17  How.  284. 

In  construing  the  language  of  an  opinion  it  is  necessary  to 
keep  distinctly  in  view  the  facts  and  circumstances  of  the  par- 
ticidar  case  decided.  In  the  case  of  Divine  v.  Harvie,  the  facts 
were  substantially  these :  The  Legislature  of  Kentucl^  allowed 
a  fixed  sum  of  money  to  Divine;  and  Harvie,  his  creditor, 
sought  to  stop  the  money  in  the  hands  of  the  State  Treasurer  by 
process  of  garnishment.  For  this  purpose  he  made  the  State 
Auditor,  Treasurer  and  Divine,  parties.  The  Court  decided 
that  *'  the  State  could  not  become  a  garnishee,"  and  that,  to 
make  the  Treasurer  a  party  in  such  a  case,  was  making  the 
State  a  party.  The  correctness  of  that  opinion  would  seem 
clear.  The  State  could  not  be  made  a  stakeholder  for  indi- 
viduals, and  her  treasurer  brought  into  Court  to  await  the  liti- 
gation between  other  parties.  But,  in  the  same  case,  the 
learned  Judge  says:  *'  Divine  might  have  proceeded  by  manda- 
mus against  the  auditor  and  treasurer  to  compel  them  to  pay 
his  money  out  of  the  treasury  in  case  of  their  refusal,"  so  that 
had  Divine  brought  his  suit  against  those  officers,  it  would  not 
have  been  a  suit  against  the  State. 

In  the  case  from  5  Binney^  the  writ  was  issued  to  the  Secre- 
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tarj  of  the  Land  Office.  It  was  the  duty  of  that  officer  to  make 
certain  calculations,  which  he  had  in  fact  made,  and  about  the 
correctness  of  which  there  was  a  difference  of  opinion  between 

him  and  the  plaintiff.  The  Court  decided,  that ''  had  he 
[72]      refused  to    make    '*'any  calculation,   or  take  any  step 

whereby  the  business  of  the  applicant  might  be  dis- 
patched, it  would  certainly  have  been  our  duty  to  compel  him 
by  mandamus"  It  is  true  the  Court  say  that,  "  if  the  common- 
wealth, by  our  Constitution,  is  not  subject  to  an  action  but  by 
its  own  consent,  then  we  have  no  right  to  do  that  indirectly  by 
mandamus,  which  we  have  no  power  to  do  directly."  But  this 
general  language  must  be  construed  with  reference  to  the  par- 
ticular case;  and  then  it  will  be  seen  that  the  mandamus  would 
have  been  held  good  against  the  State  officer,  had  the  facts  of 
that  particular  case  supported  it. 

The  case  of  Decatur  v.  Paulding  was  decided  upon  the  ground 
that  the  Secretary  of  the  Navy  was  required  to  determine 
whether  Mrs.  Decatiu:  was  entitled  to  two  pensions;  one  under 
the  Act  of  March  3,  1837,  which  was  general,  and  the  other 
under  the  resolution  of  the  same  date,  which  was  special;  and 
if  he  had  determined  she  was  entitled  under  both,  he  must  then 
determine  whether  the  half  pay  was  to  be  calculated  by  the  pay 
proper,  or  the  pay  and  emoluments  of  an  officer  of  the  Commo- 
dore's rank;  and  after  all  this  was  done,  he  must  have  inquired 
into  the  condition  of  the  navy  pension  fund,  and  the  claims 
upon  it,  in  order  to  ascertain  whether  there  was  money  enough 
to  23ay  all  demands  upon  it,  and  if  not  money  enough,  how  it 
was  to  be  apportioned  among  the  parties  entitled.  The  ground 
upon  which  a  majority  of  the  judges  predicate  their  opinion,  is 
that  the  Secretary  was  invested  with  an  exclusive  discretion, 
which  the  Court  would  not  control.  Mr.  Justice  McLean  and 
Mr.  Justice  Baldwin  placed  their  decision  upon  the  ground  that 
Mrs.  Decatur  was  only  entitled  to  one,  and  not  two,  pensions, 
while  Mr.  Justice  Catron  took  the  broad  ground  that  it  was  a 
contest  between  the  executive  and  judiciary  departments,  and 
that  the  Courts  could  not,  by  writ  of  mandamus,  force  one  of 
the  secretaries  of  the  great  departments,  contrary  to  the  opinion 
and  command  of  the  President  of  the  United  States,  to  pay 
money  out  of  the  treasury  in  any  case  whatever.  The  majority 
of  the  Court  agreed  in  confirming  the  decision  of  Kendall  y.  Ihe 
United  Stales,  12  Pet.  624.  In  the  latter  case.  Stakes  and  others 
were  mail  contractors,  and  for  the  performance  of  certain  extra 
services,  they  were  allowed  a  credit  upon  the  postoffice  books 
by  the  predecessor  of  the  plaintiff,  which  allowance  the  plaintiff 
set  aside,  and  Stakes  and  others  applied  to  Congress  for  relief. 
Congress,  by  an  Act,  required  the  Solicitor  of  the  Treasury  to 
pass  upon  the  claims,  and  then  required  the  Postmaster-Gen- 
eral to  credit  them  with  the  amount  thus  found  due.  This  Mr. 
Kendall  refused  to  do  in  part,  upon  the  ground  that  all  the 
claims  passed  upon  were  not  intended  to  be  submitted  to  the 
Solicitor.    The  Court  decided  that  the  plaintiff  had  no  jurisdic- 
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tion  left;  that  the  law  definitely  settled  the  amount,  and  required 

the  credit  to  be  given.     This  was,  ill  effect,  deciding  that 

in  a  plain  case,  free  *from  doubt  and  settled  bj  the  law      [73] 

itsel/,  the  Court  would  compel  the  payment  of  money  out 

of  the  treasuiy,  such  was  the  effect  of  entering  the  credit  on  the 

books  of  the  department,  as  it  left  that  much  more  to  be  drawn 

by  Stakes  from  the  treasury. 

In  the  case  reported  in  17  Howard,  284,  the  facts  were  these: 
Goodrich,  the  relator,  was  appointed  a  Judge  of  the  Supreme 
Court  of  Minnesota,  witb  a  salary  fixed  by  law,  and  the  tenure 
of  the  office  was  fixed  by  act  of  Congress  at  four  years.  Before 
his  term  of  office  expired  he  was  removed  by  the  President  of 
the  United  States,  and  a  successor  appointed.  He  insisted  that 
the  removal  was  illegal,  and  preferred  his  claim  for  the  remain- 
ing portion  of  the  salary  to  the  first  Auditor  of  the  Treasury, 
who  rejected  it,  and  it  then  passed  under  the  supervision  of  the 
Comptroller  and  Secretary,  who  likewise  rejected  it;  the  relator 
then  applied  for  a  mandamus,  which  was  refused  by  the  United 
Circuit  Court  for  the  District  of  Columbia,  and  the  decision  sus- 
tained by  the  Supreme  Court  in  December,  1854.  Mr.  Justice 
Dandsls  delivered  the  opinion  of  the  Court,  and  the  question  for 
decision,  as  stated  by  him,  was  this:  ''Whether  under  the 
organization  of  the  federal  government,  or  by  any  known  prin- 
ciple of  law,  there  can  be  asserted  a  power  in  the  Curcuit  Court 
of  the  United  States  for  the  District  of  Columbia,  or  in  this 
Court,  to  command  the  withdrawal  of  a  sum  or  sums  of  money 
from  the  treasury  of  the'  United  States,  to  be  applied  in  satis- 
faction of  disputed  or  controverted  claims  against  the  United 
States?" 

It  would  seem  that  the  learned  judge  by  the  expression  "  dis- 
puted or  controverted  claims,"  must  have  meant  those  claims, 
the  amount  of  which  had  not  been  fixed  by  law,  or  if  fixed  by 
law,  there  was  a  strong  doubtas  to  the  claim  of  the  particular 
party  upon  the  fund.  I  presume  Mr.  Justice  Daniels  did  not 
mean  to  take  the  ground,  that,  had  there  been  no  question  as  to 
the  official  character  of  Mr.  Goodrich,  that  still  the  Court  would 
not  have  afforded  him  a  remedy  against  the  department,  had  his 
claim^  been  refused. 

But,  however  this  may  be.  Justices  Curtis,  Nelson,  Geire,  and 
Campbell,  based  their  decision  upon  the  sole  ground  that  a  man- 
damns  was  not  the  proper  remedy  to  try  the  title  to  an  office, 
while  Mr.  Justice  McLean  dissented  from  the  opinion  of  the 
other  judges;  so  that  there  was  a  majority  of  the  judges  who  ex- 
pressed no  opinion  in  favor  of  the  ground  taken  by  Mr.  Justice 
Daniels.  And  in  the  argument  of  the  Attorney-General  he  in- 
sisted, ''that  the  English  cases  cited  and  relied  upon,  have  no 
applicability,  because  the  United  States  Courts  are  not  clothed 
with  the  same  powers  as  the  King's  Bench.  While  that  Court 
exercises  all  power,  except  where  specially  limited,  the  United 
States  Courts  can  only  exercise  such  as  are  specially  confer- 
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red;"  and  this  distiiiction  exists  between  th^  Federal  and  State 

Courts. 
[74]  *As  to  the  objection  that  suits  like  the  one  of  The 
People  y.  Johnson  and  others,  are  substantially  suits 
against  the  State,  in  addition  to  the  considerations  already 
stated,  I  think  the  case  of  Osbom  and  oiJters  v.  The  Banh  of  the 
United  Siaies,  a  yery  clear  authority  upon  that  point.  (9  Wheat. 
738.) 

In  that  case  the  Legislature  of  the  State  of  Ohio  had  passed 
an  act  imposing  a  tax  upon  the  bank,  and  directing  the  State 
Auditor  to  make  out  his  warrant  against  the  bank  for  the  sum 
imposed.  Under  such  warrant  tlie  money  of  the  bank  was 
siezed  and  placed  in  the  State  treasury  as  the  funds  of  the  State. 
The  bank  sued  the  Treasurer  and  Auditor.  It  was  objected  that 
it  was  substantially  a  suit  against  the  State,  though  she  was  not 
a  formal  party  on  the  record,  and  it  was  insisted  that  a  State 
could  not  be  sued  in  the  United  States  Courts;  as  the  eleyenth 
amended  article  of  the  Constitution  of  the  United  States  denied 
the  right.  But  the  Supreme  Court  of  the  United  States  decided 
that  the  limitation  only  applied  to  formal  parties  on  the  record. 
And  the  Court  further  decided,  that  the  act  of  Ohio  was  uncon- 
stitutional, and  could  not  protect  the  treasurer  from  personal 
liability;  and  the  fact  that  the  money  was  in  the  vaults  of  the 
State  treasury  did  not  make  it  the  property  of  the  State,  or  put 
it  in  the  custody  of  the  State.  And  in  all  cases  where  money  is 
in  the  treasury  under  a  void  act,  it  may  well  be  said  that  the 
State  acquires  no  right,  and  the  title  to  the  property  is  not 
changed. 

The  idea  that  the  State  has  any  interest  in  these  cases,  that 
can  be  affected  one  way  or  the  other  by  the  decision  rendered, 
would  seem  to  be  founded  on  a  misconception  of  her  true  posi- 
tion. 

The  State,  in  the  contemplation  of  our  theory  of  constitutional 
government,  can  have  no  interest  in  asking  anything  but  that 
which  is  right;  nor  can  she  allow  her  agents  to  do  so.  She  is  as 
much  interested  in  protecting  the  individual  citizen,  as  in  pro- 
tecting the  mass.  She  stands  entirely  impartial  as  between  the 
l^arties,  and  her  only  desire  is  for  justice  to  be  done.  She  can 
gain  nothing  by  injustice,  and  lose  nothing  by  justice.  The  of- 
ficer sued  is  not  the  State,  but  only  her  servant;  and  he  is  only 
her  servant  in  so  far  as  he  obeys  her  laws.  If  he  disobeys  the 
laws,  he  violates  her  will;  and  whether  he  obeys,  or  disobeys  her 
laws,  she  has  a  right  to  inquire,  in  the  form  of  a  plaintiff, 
through  the  proper  department.  So  has  every  citizen  the  same 
right  when  injured  by  the  illegal  acts  of  the  officer,  done  under 
color  of  official  right. 

The  case  of  llie  People  v.  Johnson,  was  properly  brought. 
The  State  wished  to  inquire,  whether  certain  parties,  acting 
ostensibly  in  her  name,  were  about  to  do  an  act  not  authorized 
by  her  laws.  The  only  question  which  she  had  any  interest  in 
having  determined,  was  the  single  one  —  what  was  the  law? 
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And,  in  the  contemplation  of  our  theory,  she  was  as  much 
interested  ♦one  way  as  the  other,  and  a  decision  either  [75] 
way  would  be  equally  satisfactory,  for  the  reason  that 
the  decision  is  held  to  be  just;  and  because  their  must  be  formal 
parties  on  the  record  to  give  the  Courts  jurisdiction,  it  does  not 
follow  that  the  character  of  the  State  is  changed  by  the  formal 
attitude  she  assumes.  As  well  might  it  be  said,  that  the  State 
was  not  competent  to  prosecute,  and  at  the  same  time  try  her 
own  cases.  Criminals  are  prosecuted  in  the  name  of  the  State, 
and  they  are  tried  before  her  Courts,  the  Judges  of  which  are 
paid  by  her;  and  yet  she  is  impartial,  as  her  only  aim  is  justice, 
and  she  can  therefore  nave  no  interest  in  convicting  an  innocent 
man,  or  in  shielding  the  guilty. 

And  in  cases  like  the  present,  when  the  citizen  claims  to  be 
injured  by  the  alleged  failure  of  a  State  officer  to  do  his  duty, 
the  State  can  have  no  interest  ^that  can  be  affected  by  the 
judgment;  she  is  not  a  formal  party  on  the  record,  and  is  not 
responsible  for  costs  in  any  event,  and  the  decision  of  the  Court 
is  held  to  be  just  to  her  officer.  If  he  fails  to  do  his  duty,  and 
is  compelled  to  do  so  by  legal  proceeding,  it  is  his  fault,  and 
<the  State  is  not  injured  by  the  decision;  on  the  other  hand,  if 
he  does  his  duty  and  the  Court  sustains  him,  the  State  is  not  in- 
jured. The  State  reposes  implicit  confidence  in  the  wisdom  and 
justice  of  her  highest  tribunals,  and  with  their  determinations 
she  is  content.  The  decision  of  the  District  Court  is  therefore 
affirmed. 

Murray,  C.  J. — ^I  would  not  consider  it  necessary  to  add  any- 
thing to  the  able  opinion  of  my  learned  associate,  were  it  not 
for  the  public  importance  of  this  case,  and  a  desire  to  place  ihe 
opinion  of  this  Court  in  such  a  light  that  it  cannot  be  misun- 
derstood. 

In  the  case  of  The  People  v.  Johnson,  this  Court  stated,  as  a 
corollary  from  the  conclusion  to  which  it  arrived,  viz. :  (that  the 
wagon-road  bill  was  unconstitutional)  that  the  public  debt  of  the 
State,  (i.  e,y  all  over  the  sum  of  three  hundred  thousand  dollars, 
except  so  much  thereof  as  was  incurred  by  the  first  Legislature,) 
had  been  unconstitutionally  contracted.  This  consequence 
seemed  to  flow  so  directly  from  the  question  decided,  that  we 
hardly  expected  to  be  arraigned  before  the  bar  of  public  opin- 
ion, on  the  charge  of  unnecessarily  travelling  out  of  the  record 
for  the  purpose  of  stabbing  State  credit,  and  injuring  the  value 
of  State  securities. 

To  our  mind,  the  conclusion  was  so  inevitable,  that  the  merest 
tyro  in  the  profession  would  at  once  have  recognized  it,  and 
no  layman,  possessed  of  moderate  capacity,  could  have  failed 
to  observe  it.  In  alluding  to  the  indebtedness  of  the  State, 
we  were  anxious  to  place  the  matter,  in  all  its  import- 
ance, before  the  Legislature,  which  was  about  to  convene,  lest 
any  doubt  might  arise  as  to  the  power  of  that  body  to  legalize 
the  indebtedness.     We  thought  that  the  exigence  of  the  case 
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[76]  would  warrant  us  in  '^'intimating  our  opinion  of  the  mode 
by  which  the  same  might  be  made  valid  as  against  the 
State. 

It  is  not  improper  to  state  that  the  opinion  of  this  Court  has 
been  misunderstood;  and  as  the  case  before  us  embraces  substan- 
tially the  same  questions  that  were  involyed  in  the  case  of  T?ie 
People  T.  Johnson,  and  the  counsel  for  the  plaintiff  has  asked  us 
to  review  that  decision,  I  shall  briefly  state  my  conclusions,  and 
leave  the  question  and  its  responsibilities  to  rest  where  it  be- 
longs. In  this  connection,  it  may  be  remarked  that  this  task  is 
not  of  our  seeking.  The  duty  has  been  devolved  upon  us  of 
declaring  a  law  unconstitutional,  and  if,  in  so  deciding,  the 
honor,  or  credit  of  the  State  be  impaired,  the  blame  should  rest 
on  those  who  have  violated  the  Constitution,  or  who  refuse  to 
make  legal  reparation,  in  the  mode  pointed  out  by  the  organic 
law  of  the  State. 

The  first  proposition  I  shall  notice,  is,  that  the  eighth  article 
of  the  Constitution  is  director^*,  and  not  mandatory.  This  was 
sufficiently  considered  in  the  former  opinion  of  this  Court.  The 
language  of  the  section,  as  well  as  the  debates  of  the  Consti- 
tutional Convention,  was  examined,  and  it  was  ascertained  that 
the  Convention  understood  and  intended  the  provision  to  be 
mandatory.  A  proposiiion  has  since  been  advanced,  that  the 
Convention  was  mistaken  as  to  what  was  the  true  meaning  of 
the  section,  and  that,  as  a  similar  provision  exists  in  the  Con- 
stitution of  other  States,  we  must  resort  to  the  Courts  of  those 
States,  for  a  correct  interpretation  of  the  article. 

I  am  aware  that  when  a  provision  is  borrowed  from  the  Con- 
stitution or  laws  of  another  State,  it  is  supposed  to  be  taken 
with  the  judicial  interpretation  it  has  received  in  the  Courts  of 
that  State;  but  this,  like  every  other  presumption,  may  be  re- 
butted, and  the  true  intention  of  the  Convention  being  made 
manifest,  the  inference  must  fail.  It  is  the  first  time  I  have 
ever  heard  that  there  was  any  exclusive  property  in  words,  and 
that  when  onoe  used  in  a  particular  form,  they  become  appro- 
priated to  the  expression  of  a  particular  idea,  wh^h  could  not 
afterwards  be  separated  from  them,  even  at  the  will  of  the  party 
employing  them.  We  had  always  understood  that  Courts  were 
to  look  to  the  intention  of  the  Legislature,  and,  having  ascer- 
tained that  intention,  to  carry  it  out.  It  is  always  supposed 
that  the  framers  of  every  instrument  had  some  intention,  and 
this  is  the  first  time  I  ever  knew  such  intention  to  be  defeated, 
by  trj-ing  to  establish  the  fact  that  the  Legislature  did  not  know 
what  it  was  about.  This  conclusion  not  unfrequently  forces  it- 
self upon  Courts,  but  they  are  bound,  out  of  charity  and  cour- 
tesy to  the  other  departments  of  government,  to  suppose  that 
their  action  originates  in  some  intelligent  design. 

Having  already  decided  that  the  eiglith  article  is  not  direc- 
tory, I  shall  next  assume  that  it  applies  to  the  current  or 
[77]  necessary  ♦expenses  of  the  government.  This  conclu- 
sion, I  think,  is  most  obvious,  and  warranted  by  familiar 
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rules  of  construction.  If  not  intended  to  apply  to  the  ordinary 
expenses  of  the  State,  the  article  is  entirely  superfluous,  as 
ample  provision  is  made  foi'the  extraordinary  expenses,  such  as 
war,  invasion,  and  insurrection;  or  rather,  they  are  excepted 
from  the  general  rule,  which,  of  necessity,  applies  to  ordinary 
expenses.  Again,  it  is  said  the  eighth  article  applies  to  works 
of  internal  improvement,  and  other  works  of  a  public  character. 
On  examination,  it  will  be  found  that  these  are  exceptions  to 
the  general  prohibition;  that  no  debt  or  liability  can  be  incurred, 
unless  in  case  of  war,  to  repel  invasion,  or  to  suppress  insurrec- 
tion, except  the  same  shall  be  authorized  by  law  for  some  ''sin- 
gle object  or  work."  So  far  from  this  section  extending  only 
to  the  prohibition  of  some  single  object  or  work,  we  would  be 
carrying  the  powers  of  the  Legislature  to  their  utmost  extent, 
to  hold  that  the  present  indebtedness  can  be  legalized  under 
this  provision,  and  that  a  bill  for  this  single  object,  or  pur- 
pose, endorsed  by  the  people,  would  be  constitutional. 

I  do  not  think  it  necessary  to  repeat  the  arguments  already 
advanced  in  the  former  decision  of  this  Court,  to  show  that  we 
are  not  mistaken  as  to  the  intention  of  the  Convention.  But  it 
is  contended  that  the  Legislature  possesses  the  sole  power  of 
appropriation  and  taxation,  and  that  this  Court  has  no  power 
to  interfere  with  the  disposition  of  the  revenues  of  the  State; 
that  the  Legislature  may  appropriate  the  money  in  the  treasury 
to  pay  this,  or  any  other  unconstitutional  debt;  that  it  is  the 
exercise  of  a  political  power,  which  cannot  be  interfered  with 
by  the  Courts.  This  brings  us  directly  to  the  most  important 
question  involved  in  this  case.  If  this  proposition  be  true,  then 
the  decision  of  the  Court  is  a  mere  brutumfulmen,  and  the  Con- 
stitution a  rope  of  sand  in  the  hand  of  legislative  power.  Con- 
stitutional government  would  be  at  an  end,  and  a  pure  democ- 
racy substituted  instead. 

It  is  a  well-settled  rule  of  construction,  that  Constitutions, 
like  laws,  must  be  so  construed,  that  full  force  and  effect  shall 
be  given  to  every  portion  thereof.     Superfluous  words  are  sel- 
dom employed  in  Constitutions,  but'  every  part  is  pregnant  with 
meaning.     Adopting  this  rule  in  the  present  case,  it  will  be 
found  that  the  eighth  article  operates  a  limitation  on  the  power 
of  taxation  and  appropriation,  otherwise  it  might  as  well  be 
blotted  out  altogether.     The  power  of  taxation  and  appropria- 
tion are  incidents  to  the  power  of  creating  a  debt  or  liability; 
the  power  of  contracting  a  debt  having  been  limited,  it  follows 
that  a  like  limitation  must  rest  upon  the  incidents  of  the  debt. 
In  fact,  the  Constitution  declares  that  no  money  shall  be  drawn' 
from  the  treasury,  except  in  consequence  of  appiiations  made 
by  law.     How  by  law?    Why  legal  appropriations?   And 
how  can  an  apprO'*priation  to  pay  a  debt  be  legal,  when      [78] 
the  debt  is  unconstitutional  and  void  ?  No  Legislature,  nor 
even  the  Parliament  of  Great  Britain,  is  omnipotent;  and  in  the 
United  States,  where  written  constitutions  are  so  highly  prized, 
and  have  been  invariably  regarded  as  a  limit,  beyond  which  leg- 
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islative  power  could  not  extend,  no  legislative  enactment  can  be 
permitted  to  override  their  solemn  mandates.  If  the  Legisla- 
ture were  at  liberty  to  avoid  the  behests  of  the  Constitution  by 
resolution  or  law,  it  would  become  supreme,  and  its  exposition 
of  that  instrument  would  be  final  and  conclusive. 

"The  genius  and  policy  of  our  political  institutions,  rest 
upon  principles  which  are  at  war  with  the  doctrine  of  legislative 
omnipotence;  ours  is  a  government  founded  upon  an  express 
written  compact,  reduced  to  exactitude  and  certainty,  expressive 
of  the  sovereign  will  of  the  people,  fixing  the  limit  and  marking 
the  bounds  of  legislative  authority  and  power.  The  Legislature, 
instead  of  being  omnipotent,  must  yield  to  its  force,  submit  to 
ita  restraint,  and  bow  to  its  authorit3^  This  written  compact 
originated  in  a  spirit  of  distrust  of  legislative  authority,  and 
from  a  conviction  that  legislative  omnipotence  was  but  another 
name  for  despotism.  The  evidence  of  that  will  rests  not  in  the 
volition  or  judgment  of  those  intended  to  be  restricted  by  its 
own  omnipotent  fiat. 

**  Under  our  form  of  government,  the  Legislature  is  a  creature 
of  the  Constitution,  it  owes  its  existence  to  that  instrument,  it 
derives  its  power  from  it;  that  is,  the  voice  of  the  people  in 
their  original  and  unlimited  capacity,  fixing  the  limits  of  legis- 
lative power.  It  is  the  mandate  of  the  creator,  directed  to  and 
obligatory  upon  the  creature;  its  authority  is  alone  sovei-eign, 
absolute,  and  supreme. 

"  If  the  creature  of  the  Constitution  can  pass  judgment  upon 
its  obligations,  and  its  judicial  determination  of  its  powers  be 
clothed  with  the  attributes  of  a  judicial  exposition,  authoritative 
and  of  controlling  force,  then  legislative  omnipotence  in  this 
country  would  exceed  that  of  the  British  Parliament,  to  an  ex- 
tent at  least  commensurate  with  the  force  of  a  written  constitu- 
tional restriction,  which  it  weighs  down  by  the  force  of  its  judi- 
cial expositions.  While  the  energies  of  Parliament  are  only 
directed  to  the  exercise  of  powers,  unlimited  and  uncontrolled, 
legislative  power  in  this  country  would  go  further;  it  would 
break  the  fetters  the  Constitution  has  wrought  out,  throw  oflf  the 
restraint  it  has  sought  to  impose,  and  annihilate  the  written  will 
of  the  people.  Parliament  never  carried  its  arrogance  to  such 
extent;  it  never,  except  in  days  of  revolution,  nullified  the  writ- 
ten will  of  the  people  it  represented,  by  the  force  of  parliaijaent- 
ary  exposition;  it  never  trod  underfoot  a  written  compact;  it 
never  sat  in  judgment  in  its  own  cause,  and  demanded 
[79]  for  its  *decison  in  such  case,  respect  paramount  to  Magna 
Charta."    (Smith's  Com.  Const.  Construction.) 

Again,  says  the  same  author:  **It  is  no  answer  to  the  views 
we  have  taken  that  a  power  of  judicial  exposition,  which  shall 
be  arbitrary  and  beyond  control,  must,  from  necessity,  be  lodged 
in  some  department;  and  hence,  that  it  is  as  safe  to  entnist  it 
to  legislative  exposition,  as  to  expositions  made  by  the  judicial 
tribunals  of  the  land,  or  that  the  combined  wisdom  and  judg- 
ment of  a  numerous  body  of  men,  is  as  likely  to  be  correct  as 
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that  of  a  single  Judge,  or  a  limited  number  of  Judges  acting  in 
a  judicial  capacity;  for  the  combined  wisdom  of  the  people,  as 
embodied  in  the  Constitution  itself,  has  otherwise  settled  that 
question,  by  lodging  the  judicial  attribute  in  the  hands  of  an- 
other co-ordinate  department  of  the  government."  A  very 
leai-ned  Judge,  as  well  as  sage  of  the  law,  has  very  justly  held 
that  **to  contend  that  Courts  of  judicature  must  obey  the  requi- 
sitions of  an  Act  of  the  Legislature,  when  it  appears  to  have 
been  passed  in  violation  of  the  Constitution,  would  be  to  contend 
that  the  law  was  superior  to  the  Constitution,  and  that  the 
Judge  had  no  right  to  look  into  it,  and  regard  it  as  the  para- 
mount law." 

"  It  would  be  to  render  the  power  of  the  agent  greater  than 
that  of  his  principal,  and  be  declaring  that  the  will  of  only  one 
concurrent  and  co-ordinate  department  of  the  subordinate  au- 
thorities under  the  Constitution,  was  absolute  over  the  other  de- 
partment, and  competent  to  control,  according  to  its  own  will 
and  pleasure,  the  whole  fabric  of  the  government,  and  the 
fundamental  law  in  which  it  rested.  The  attempt  to  impose  re- 
straint upon  legislative  power  would  be  fruitless,  if  the  consti- 
tutional provisions  were  left  without  any  power  in  the  govern- 
ment to  guard  and  enforce  them. 

**  If  the  Constitution  can  be  thus  indirectly  violated,  instead 
of  its  *  remaining  firm  and  immovable  as  a  mountain  amid  the 
strife  of  storms,  or  a  rock  in  the  ocean  amid  the  raging  of  waves/ 
it  becomes  a  frail  bark,  which  may  be  rocked  by  the  surges  of 
political  strife,  be  tossed  and  shattered  by  eveiy  breeze  which 
ambition  or  avarice  may  excite,  and  it  will  become  a  total 
wreck,  whenever  it  shall  have  encountered  three  or  four  suc- 
cessive mutilations  upon  the  quicksands  of  legislative  pre- 
cedent." 

I  think  there  can  be  no  doubt  that  the  Legislature  cannot  do, 
indirectly,  what  they  are  forbid  from  doing  directly,  and  that 
having  no  power  to  create  the  debt,  they  cannot  appropriate 
money  for  its  payment;  that  the  powers  of  taxation  and  appro- 
priation are  limited  by  the  eighth  article  of  the  Constitution, 
and  cannot  be  extended  to  debts  contracted  in  violation  thereof. 

The  power  of  the  Courts  to  interfere  in  this  behalf  is  resisted 
on  the  ground  that  the  power  of  the  Legislature  is  political  in 
its  character,  and  cannot  be  controlled,  and  that  the 
duties  de-*volved  upon  the  officers  are  also  political,  and      [80} 
cannot  be  interfered  with  by  the  judiciary. 

It  is  true  that  the  Courts  of  this  State  could  not  interfere  by 
writ  or  process  to  prevent  the  Legislature  from  passing  an  Act, 
or  the  Governor  from  signing  the  same,  but  when  the  execution 
of  the  law  has  once  been  committed  to  a  ministerial  officer,  it 
would  be  strange  indeed,  when  the  constitutionality  of  that  law 
was  drawn  in  controversy  in  the  Courts  of  this  State,  if  they 
would  not  have  the  power  to  pass  upon  it,  and  arrest  its  opera- 
tion, if  the  act  was  void.  The  act  of  drawing  a  warrant,  or  pay- 
ing money  out  of  the  treasury,  is,  in  most  cases,  merely  minis- 
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terial,  and  in  such  case  the  officer  is  amenable  to  the  Courts  and 
bound  by  their  orders. 

This  proposition  was  determined  in  the  case  of  Marbury  v . 
3£adison,  by  the  Supreme  Court  of  the  United  States,  as  early 
as  1803,  and  has  ever  since  been  regarded  as  the  settled  law  of 
the  country.  It  was  so  decided  in  this  Court  in  1852,  in  the 
case  of  Fowler  v.  Fierce  (2  Cal.  165).  An  examination  of  the 
authorities  cited  by  the  appellant  yrill  show  that  every  case 
turned  upon  the  question  whether  the  Act  required  to  be  done 
rested  in  the  discretion  of  the  officer  or  not,  except,  perhaps, 
the  case  of  the  United  States  v:  Guthrie,  which  went  off  on  the 
point  that  the  right  to  an  office  could  not  be  tried  in  that  form 
of  proceeding.  It  is  a  rule  as  old  as  the  law  itself,  that  there  is 
no  right  without  a  remedy,  and  wrong  without  a  redress,  and 
yet  in  the  case  affecting  the  present  and  future  welfare  of  this 
countiy,  it  is  gravely  contended  that  the  Constitution  may  be 
violated  with  impunity. 

According  to  the  appellant's  own  showing  he  has  no  right  in 
Court,  for  he  asks  a  mandamus  to  compel  the  Secretary  of  State 
and  other  officers  to  act  in  their  official  capacity,  and  at  the 
same  time  denies  the  power  of  the  Court  to  issue  any  process  to 
carry  its  judgment  into  execution.  According  to  the  argument 
of  the  appellant,  if  we  were  to  decide  the  law  under  considera- 
tion constitutional,  and  award  the  mandamus,  the  Secretary  of 
State  might  refuse  to  obey  the  order,  and  here  would  be  ex- 
hibited the  anomaly  of  a  Court  with  jurisdiction  to  hear  and  de- 
termine, without  the  power  of  carrying  its  judgments  into  eflFect; 
a  sort  of  legal  monstrosity  that  never  had  an  existence  in  any 
civilized  system  of  jurisprudence.  According  to  the  same  argu- 
ment, the  Treasurer  may  refuse  to  pay  every  warrant  presented 
to  him,  and  the  holder  would  have  no  relief. 

It  is  useless  to  pursue  this  argument  any  further.  I  am  sat- 
isfied that  the  power  which  the  judiciary  possess  to  declare  a 
law  unconstitutional,  comprehends  the  necessary  authority  of 
carrying  its  judgments  into  effect. 

The  Act  under  consideration  provides  that  any  deficiency  in 

the  sale  of  the  donated  lands  shall  be  met  by  appropria- 

[81]      tion  from  *the  general  fund  of  the  State.     This  is  the 

creation  of  a  liabihty  within  the  eighth  article,  and  the 

act  is,  therefore,  unconstitutional. 

In  conclusion,  I  would  add,  that  all  debts  contracted  in  viola- 
tion of  the  eighth  article  of  the  Constitution,  are  utterly  void; 
that  the  Legislature  has  no  power  to  levy  a  tax,  or  appropriate 
money,  for  the  payment  thereof ;  that  such  amounts  outstand- 
ing, denominated  and  known  as  the  State  indebtedness,  although 
possessing  no  legal  existence,  and  no  charge  on  the  State,  may 
be  adopted  and  made  legal  in  the  mode  pointed  out  in  the  case 
of  The  People  v.  Johnson,  and  in  no  other  way;  and  that  the 
Courts  of  this  State  may  interfere  to  prevent  the  payinent  of 
debts,  or  the  interest  thereon,  where  they  have  been  unconstitu- 
tionally contracted. 
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With  the  further  conaideratioii  of  this  subject  we  haye  noth- 
ing more  to  do;  the  question  now  rests  with  the  Legislature  and 
the  people. 


PHILLIPS  V.  MATER. 

jLQtafor — AocomrrABiLiTT  or  Aoiwr.— When  the  plaintiff  employs  an  agent- 
to  collect  a  note  dne  from  defendant,  and  the  defendant  employs  the< 
same  agent  to  collect  other  notes  due  him,  and  apply  the  same  on  plaint-  < 
iff's  note,  and  the  agent  fails,  after  collecting  money  on  defendant's  ao- 
connt:  Held,  that  unless  the  appropriation  was  actually  made,  the  loss- 
occasioned  by  the  failure  of  the  agent  must  fall  on  the  defendant. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco.  \ 

Lydia  Phillips  Sued  Mayer  in  the  Court  below,  on  a  note,  and] 
prayed  that  a  certain  mortgage,  given  as  security,  be  foreclosed,  i 
The  answer  of  the  defendant  contained  the  plea  of  payment,  and 
also  set  up  matter  in  the  nature  of  a  cross-bill,  praying  that  the : 
note  and  mortgage  be  canceled.  On  the  trial,  it  appeared  that; 
plaintiff  had  placed  Mayer's  note  in  the  hands  of  one  Hermann,  j 
for  collection,  and  that  afterwards  the  defendant,  Mayer,  ap- 1 
pointed  Hermann  his  agent  for  the  purpose  of  collecting  certain ! 
rents  and  notes,  and  paying  therewith  plaintiff's  debt.  That; 
Hermann  collected  for  Mayer  altogether  about  the  sum  of  five  i 
thousand  two  hundred  dollars,  which  was  two  thousand  three  I 
hundred  dollars  more  than  plaintiff's  debt.  That  he  did  not' 
endorse  any  payment  whatever  on  the  Phillips  note,  nor  had  he  i 
marked  it  paid,  but  had  simply  credited  Mayer  on  his  books' 
with  the  money  received  for  him,  and  had  made  no  chaigej 
thereon  against  plaintiff.    The  Court  gave  the  following  charge : ! 

**  That  if  the  jury  believed,  from  the  evidence,  that  Hermann' 
was  the  agent  of  both  parties,  to  collect  and  receive  moneys,  and , 
he  collected  and  had  in  his  possession  money  of  the  de- 
fendant, *which  the  defendant  required  him  to  apply  on      [82] 
the  note  and  mortgage—rif  the  application  was  not  in  fact 
made,  then  the  plaintiff  is  entitled  to  recover. 

"  2.  The  transfer  must  either  have  been  made  upon  the  books 
of  the  agent,  or  he  must  have  surrendered  the  note,  or  endorsed 
it  satisfied,  or  done  some  other  act  that  clearly  indicated  that 
the  money  was  appropiiated  for  the  payment  of  the  plaintiff's 
debt." 

The  juiy  found  a  verdict  for  plaintiff,  and  the  defendant  ap- 
pealed. 

Samuel  H.  Brodie,  for  Appellant. 

Hermann's  failure  to  make  proper  entries  in  his  books  could 
not  affect  the  rights  of  defendant,  Mayer,  and  the  introduction 
of  such  testimony  is  errror.  (2  Sandf.  Ch.  225;  Bhodes  and 
Whitney  v.  Binldey,  Cal.  Sup.  Ct.  Sept.  1866.) 

Where  collateral  security  is  received  for  a  debt,  with  power 
to  convert  it  into  money,  which  is  executed,  and  the  proceeds 
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exceed  the  debt,  the  debt  is  de  facto  paid;  for  the  same  person 
being  the  party  to  receive  and  pay,  no  act  applying  the  money 
to  the  debt,  is  necessary,  as  Uie  law  makes  the  application. 
(Hunt  V.  Nevers,  15  Pick.  500.) 

If  a  debtor  deliver  to  his  creditor  a  draft  for  money,  "with 
directions  to  apply  the  proceeds  to  a  'particular  liability,  the 
creditor  is  bound  by  the  application  as  much  as  if  the  payment 
had  been  in  money.  (Moorhead  v.  West  Branch  Bank,  3  Watts 
and  S.,  500.) 

As  the  evidence  shows  payment,  the  appellant  is  entitled  to  a 
decree,  removing  at  once  this  cloud  from  nis  property,  as  prayed 
for  by  him. 

Williams,  Shafler  &  Park,  for  Respondent. 
Wherever  payment  is  pleaded,  these  two  things  are  to  be  con- 
sidered: 

1.  The  acts  performed. 

2.  The  intention. 

Where  the  money  is  transferred  by  the  debtor  acting  in  per- 
son, to  the  creditor,  acting  also  in  person,  the  purpose  of  the 
transfer  alone  remains  to  be  considered. 

So  where  the  transfer  is  to  a  person  who  is  altogether  the 
agent  of  the  creditor. 

In  these  cases,  where  the  debtor's  intention  was  to  pay,  and 
the  intention  of  the  creditor  was  to  receive  pay,  the  payment  is 
a  fact  accomplished  as  soon  as  the  transfer  of  the  money  is 
effected. 

But  in  this  case,  Hermann  was  not  solely  the  agent  of  Phillips. 

He  acted  in  a  double  capacity,  and  here  we  have  the 

[83 1      source  of  *whatever  diffiuclty  there  is  in  the  case,  and  it 

can  be  best  solved  by  a  consideration  of  the  true  relations 

of  the  parties. 

1.  The  relation  between  plaintiff  and  Hermann.  Hermann 
was  her  agent  to  collect  the  note.  His  commission  under  her 
had  that  precise  extent,  and  no  more.  It  contemplated  herself, 
him,  Mayer,  and  Mayer's  general  estate,  and  had  no  reference 
whatever  to  any  particular  fund,  or  funds. 

The  purpose  and  point  of  the  commission  was  to  pursue  Mayer. 
And  there  is  no  evidence  that  she  ever  dreamed  of  Ins  taking 
service  under  Mayer. 

2.  The  relation  between  Hermann  and  Mayer.  Mayer,  also, 
had  work  of  his  own  to  be  done,  and  he  gave  Hermann  a  com- 
mission to  do  it  for  him.  He  was  about  to  leave  the  country, 
and  having  rents  to  collect,  he  employed  Hermann  to  collect 
them.  He  had  a  note  to  collect,  and  he  authorized  Hermann  to 
collect  that,  too.  By  this  commission,  Hermann  was  set  on  Mayer 
upon  pursuing  his  tenants  and  his  debtors,  of  whom  Phillips 
knew  nothing  whatever. 

But  Mayer  not  only  had  debts  to  collect,  but  he  had  the  Phil- 
lips note  to  pay.  This  was  his  duty  and  proper  business;  and 
he  therefore  deputes  Hermann  to  pay  it  out  of  collections  made. 
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of  his  debtors.  To  this  destination  of  those  particular  collec- 
tions, Phillips  was  neither  party  nor  privy,  however;  that  all 
lay  in  the  behest  of  Mayer. 

Applying  them  was  due  and  owing  to  Mayer,  and  if  he  failed 
to  do  it,  it  was  a  breacl^  of  faith  to  Mayer  alone,  and  the  loss 
must  be  Mayer's  alone. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court. — ^Tebbt,  J., 
and  Burnett,  J. ,  concurring. 

There  was  no  error  in  the  instructions  of  the  Court.  Hermann 
was  the  agent  of  the  plaintiff  to  collect  the  note,  aud  was  also 
the  agent  of  the  defendaot  to  collect  certain  other  notes  due  the 
defendant,  and  to  apply  the  proceeds  to  the  payment  of  the  note 
due  to  Phillips. 

Unless  this  appropriation  of  the  money  so  collected  was,  in 
point  of  fact,  made,  the  loss  must  fall  on  .the  defendant,  and 
not  upon  the  plaintiff.  The  record  shows  that  there  never  was 
such  an  application  of  the  funds  collected,  neither  is  there 
any  evidence  of  a  single  act  which  would  tend  to  raise  the  pre- 
sumption. 

It  is  contended,  however,  that  the  law  made  the  apphcation. 
The  law  does  not  apply  money  until  it  has  passed  from  the  debtor; 
so  long  as  it  remains  in  the  hands  of  the  debtor,  or  his  agent,  it 
may  be  diverted  for  any  other  purpose,  and  there  can  be  no 
legal  appropriation  thereof. 

The  answer  of  the  Court  to  the  instruction  asked  by  the  jury, 
must  be  taken  in  connection  with  the  previous  instruc- 
tions given,  *a3  well  as  the  evidence  in  the  case;  and      [84] 
when  taken  in  this  light,  is  not  erroneous. 

The  Court  improperly  admitted  testimony  to  show  how  much 
the  plaintiff  had  lost  by  the  failure  of  Hermann;  but  this  seems 
to  have  been  done  as  an  offset  to  similar  evidence,  going  to 
show  that  the  defendant  was  also  a  loser  from  the  same  cause. 
The  admission  of  this  evidence  was  an  irregularity;  but,  under 
the  circumstances,  it  ought  not  to  vitiate  the  judgment.  The 
facts  found  by  the  verdict  are  conclusive. 

Judgment  afiirmed. 


BELL  V.  WALSH  et  al. 

[Where  the  plaintiff  filed  his  bin  to  foreclose  a  mortgage  executed  by  defend- 
ants, who  admit  the  demand,  but  ask  that  a  certain  sum  be  retained  in 
the  hands  of  the  Court,  to  answer  a  judgment  against  defendants,  to  the 
satisfaction  of  which  they  claim  that  the  plaintiff  is  proportionately 
liable  as  a  former  partner  of  defendants,  although  he  was  not  served 
with  process  in  the  case:  Held,  that  it  was  error  to  retain  such  sum  in 
the  hands  of  the  Court. 

Before  the  liability  of  plaintiff  for  contribution  is  fixed,  the  defendants 
must  satisfy  the  judgment,  and  establish  the  claim  against  the  plaintiff 
by  action. 

Those  who  seek  equity  should  offer  to  do  equity. 

.The  fact  that  plaintiff  was  about  to  leave  the  State,  does  not  alter  his  Uabil- 
iiy.    The  remedy  in  such  case  being  by  ne  exeat, 
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Appeal  from  the  District  Court  of  Fifth  Judicial  District,  in 
the  County  of  Amador. 

Bell,  the  plaintiff  iu  the  Court  below,  brought  this  suit  for 
the  purpose  of  foreclosing  a  mortgage.  The  defendants  ac- 
knowledged the  execution  of  the  mortgage,  but  set  up  that  such 
mortgage  was  given  plaintiff  for  his  interest  in  a  partnership 
composed  of  all  the  parties  to  this  suit;  and  that  since  the 
purchase  of  Bell's  interest  therein,  other  parties  have  com- 
menced an  action  against  the  members  of  the  original  copart- 
nership for  damages  sustained  by  reason  of  the  careless  and 
unskillful  management  of  a  portion  of  the  property  of  the 
copartnership,  while  Bell  was  a  member  thereof,  and  had  re- 
covered judgment  for  a  large  amount.  The  defendants  asked 
that  a  sufficient  sum  of  the  mortgage-money  be  retained  in  the 
hands  of  the  Court,  in  order  to  satisfy  the  part  thereof  for  which 
Bell  would  be  liable,  in  the  event  that  the  judgment  was  finally 
confirmed,  or  that  he  be  required  to  give  security  therefor. 
Bell  was  a  party  defendant  to  this  suit,  but  was  not  served  with 
process.  The  findings  of  the  Court  below  and  its  conclusions 
of  law  were  as  follows: 

1st.  The  judgment  of  Wm.  Oliver  et  al.,  for  two  thousand 
six  hundred  and  sixty-two  dollars  and  fifty  cents  damages,  and 
nine  hundred  and  forty-six  dollars  and  fifty  cents  costs  of  suit, 
was  for  damages  caused  to  the  tunnel  of  W.  A.  Oliver  & 
[85]  Co.,  on  the  *5th  of  March,  1855,  when  the  defendants 
in  this  action  and  the  plaintiffs  were  the  joint-owners  of 
that  canal.  This  damage  was  occasioned  by  the  servant  of  the 
company,  for  whose  conduct  plaintiff  as  well  as  defendants  were 
responsible. 

2d.  Bell  was  the  owner  of  one  fourth  part  of  the  canals  and 
liable  for  one  fourth  of  the  debts  and  liabilities  of  the  canal. 

3d.  The  debt  due  plaintiff  was  for  his  interest  in  the  canal 
purchased  March  10,  1855. 

4th.  It  appears  that  Bell  is  about  to  remove  himself  and 
means  from  this  State  to  one  of  the  Eastern  States. 

Conclusions  of  law  from  these  facts: 

1st.  Bell  is  liable  for  one  fourth  of  the  damages  and  costs  re- 
covered in  the  suit  of  W.  A.  Oliver  &  Co. 

2d.  Defendants  have  an  equitable  claim  to  have  so  much  of 
the  debt  due  from  them  to  Bell  retained,  so  as  to  satisfy,  in  part, 
the  judgment  recovered  by  Oliver  &  Co.  against  them,  in  case 
the  same  is  not  reversed  on  appeal,  unless  Bell  will  give  security 
to  satisfy  one  fourth  of  said  judgment  in  case  the  same  is  af- 
firmed in  the  Supreme  Court. 

From  this  the  plaintiff  appealed. 

Smith  d  Hardy,  for  Appellant. 

We  submit  that  one  of  two  joint  tort  feasors  may  not  demand 
contribution  of  his  co-trespasser.  In  principle  this  is  so  for  two 
plam  reasons: 
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let.  ][t  is  well  settled  that  no  man  can  take  advantage  >xd  his 
own  wrong. 

2d.  A  Afferent  role  induces  combinations  between  two  irre« 
sponsible  persons,  wherebj  a  heavy  judgment  might  be  recov- 
ered by  one  of  the  irresponsible  parties  against  the  other  irre- 
sponsible party,  and  some  responsible  man;  the  irresponsible 
man  taking,  perhaps,  an  interest  in  the  judgment  to  aid  in  se- 
curing it  against  himself. 

By  authority,  this  declaration  of  law  is  clearly  maintainable. 
{Acheson  v.  MUler,  18  Ohio,  1;  1  Ves.  &  B.  114,  118;  11  Paige, 
18,  19,  20;  8  8.  &  R.  186;  Memjweaiher  v.  Nixon,  I  Meeson  & 
W.  504;  Pearson  v.  Skelton,  Campbell  v.  Phelps,  I  Pick.  65;  15 
Mass.  521;  1  Bibb.  562;  2  Johns.  Ch.  131.) 

If  entitled  at  all,  he  may  not  demand  contribution  until  he 
has  himself  paid  the  judgment. 

Even  a  surety  cannot  demand  of  his  principal  reinbursement 
or  indemnity,  until  he  has  paid  the  debt  secured.  (Dedman  v. 
WiUiams,  1  Seaman,  154;  Ponder  v.  CaHer,  12  Iredell,  242.) 

The  record  shows  that  the  judgment  for  the  payment  of  which 
contribution  was  claimed,  was  not  only  unpaid,  but  that  the 
cause  had  been  appealed  to  this  Court. 

It  is  stretching  the  powers  of  an  Equity  Court  too  far,  to  de- 
mand contribution  before  the  liability  is  ascertained. 

''^If  the  plaintiff,  now  appellant,  was  bound  at  all,  he      [86] 
was  only  bound  when  a  liability  was  fixed  upon  him  by  a 
suit  at  law,  and  this  could  not  have  been  done  previously  to  the 
trial  of  this  cause,  for  in  the  suit,  contribution  fpr  which  is 
claimed,  this  appellant  had  not  been  served  with  process. 

Bobinson,  Beaity  &  Bolts,  for  Respondent. 

The  objection  raised  by  appellant  is,  that  we  cannot  claim 
contribution  until  we  have  paid  the  judgment  to  Oliver  &  Co., 
which  we  have  not  done,  but  assert  our  intention  to  appeal 
from  the  same. 

If  we  were  plaintiffs  in  an  action  of  assiimpsU,  we  could  cer- 
tainly not  recover  until  we  had  paid  the  judgment,  and,  in  the 
mean  time,  if  Bell  became  insolvent,  it  would  be  our  misfortune, 
but,  being  defendants  in  a  suit  in  chancery,  our  situation  is 
very  different.  ^ 

When  a  complainant  is  compelled  to  come  into  chancery,  to 
obtain  relief,  the  Chancellor  will  compel  him  to  do  equity. 

Now,  this  means,  if  we  understand  the  rule  correctly,  that  the 
compliunant  must  do  strict  justice  to  the  defendant,  according 
to  the  rules  of  natural  justice,  in  all  matters  connected  with  or 
growing  out  of  the  same  matter  in  which  he  asks  relief.  And 
to  this  natural  justice  the  defendant  is  entitled,  although  by  the 
strict  rules  of  law,  as  administered  in  the  Common  Law  Courts, 
he  never  could  obtain  the  enforcement  of  his  rights  in  that  re- 
spect. Nay,  even  if  the  defendant's  rights  were  absolutely  for- 
feited by  the  strict  rules  of  law,  the  Chancellor  will  compel  the 
pkdntiff  to  forego  all  such  accidental  or  arbitrary  advantages  as 
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the  law  may  have  sanctioned,  from  principles  of  policy.  ^  Thus, 
if  one  go  into  chancery  to  be  relieved  from  usury,  the  Chancellor 
will  not  aid  him,  unless  he  will  pay  the  principal  of  the  debt, 
although  the  usury  taints  the  whole  debt,  and  in  a  Court  of  law 
would  forfeit  all. 

Here  is  a  case  of  peculiar  propriety  for  a  Chancellor  to  inter- 
yene,  for  the  protection  of  defendants.  They  are  sued  on  a 
debt  created  in  the  settlement  of  their  affairs  with  a  retiring 
partner.  •  The  judgment  in  favor  of  Oliver  &  Co. ,  is  a  liability 
of  the  old  firm.  Had  it  been  known  to  exist  at  the  time  of  set- 
tlement, it  would  have  been  taken  into  the  account,  and  the 
debt  of  the  retiring  partner  would  have  been  less,  bv  one  fourth 
of  the  liability. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett,! 
J.,  and  Terby,  J.,  concurring.  ' 

The  plaintiff  filed  his  biU  in  the  Court  below  to  foreclose  a 
mortgage.  The  defendants  admit  the  demand,  but  ask  that  a 
portion  of  the  amount  of  money  recovered  may  be  detained  in 
the  hands  of  the  Court  to  answer  a  judgment  obtained  against 
them  in  an  action  on  the  case,  growing  out  of  the  neg- 
[87]  ligenqe  *of  their  servant  or  agent,  while  the  plaintiff  and 
defendants  were  partners,  to  the  satisfaction  of  which 
they  claim  the  plaintiff  is  equally  liable.  Judgment  was  ren- 
dered against  the  defendants,*  but  the  present  plaintiff  was  not 
served  with  process  in  the  case  referred  to. 

The  Court  below  entered  judgment  for  the  amount  of  the 
plaintiffs  demand,  and  directed  the  sum  of  nine  hundred  dol- 
lars to  be  retained  in  the  hands  of  the  clerk  to  answer  the 
plaintiff's  portion  of  the  judgment  obtained  against  the  defend- 
ants in  the  former  suit.  This  was  error,  although  the  present 
plaintiff  might  have  been  ultimately  liable  to  contribute  his 
share  of  the  judgment;  that  liability  could  only  be  fixed  by  an 
actual  satisfaction  by  the  defendants,  of  the  amount  recovered. 
They  are  resisting  the  judgment;  the  plaintiff  is  not  a  party  to 
it,  and  is  only  liable  for  his  proportion,  in  the  event  that  the 
defendants  are  finally  charged,  and  that  they  establish  their 
claim  against  him  by  an  action  of  assumpsit.  It  may  be  that  he 
would  have  a  good  defense  to  the  action. 

For  what  this  Court  knows,  the  defendants  may  never  pay 
one  dollar  of  the  judgment,  and  the  money  of  the  plaintiff  may 
be  all  that  will  ever  be  applied  to  its  satisfaction.  Those  who 
seek  equity  should  do  equity,  and  the  defendants  have  no  right 
to  ask  that  the  plaintiff  shall  give  securit3'  to  answer  a  contin- 
gent liability,  unless  they  proffer  to  secure  him  likewise,  for  he 
may  be  served  with  process  and  made  finally  liable  for  the 
whole  amount,  in  case  of  the  insolvency  of  the  other  defend- 
ants. 

If  the  plaintiff  is  about  to  leave  the  State,  the  defendants 
have  their  remedy  by  a  writ  of  ne  exeat. 

So  much  of  the  decree  as  directs  the  sum  of  nine  hundred 
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dollars  to  be  retained  in  the  hands  of  the  Clerk  of  the  Court  to 
answer  the  plaintiff's  liability  in  the  suit  of  Oliver  v.  IM>yd,  is 
set  aside  and  reyersed. 


BUTLER  V.  HOWES. 

SLA2TDEB — Speciat«  Dahaors,  whss  nesd  NOT  BB  Allkoed.— In  an  action 
for  slander,  where  words  are  charged  to  have  been  Hpokon  of  and  con- 
cerning a  defendant,  as  a  clerk  or  tradesman,  which  it  is  alleged  was 
his  profession,  it  is  unnecbssary  to  allege  special  damages. 

AppEiiL  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, in  the  County  of  San  Francisco. 

Butler,  the  plaintiff  below,  set  out  in  his  complaint,  that  at 
the  time,  etc.,  he  exercised  and  caiTied  on  the  business  of  a 
clerk,  book-keeper  and  accountant,  and  as  such,  was  employed 
in  various  fiduciary  capacities  for  hire  and  reward,  and 
thereby  ac-*quired  great  gains  and  profits,  etc.  That  [88] 
the  said  defendant,  on  the  15th  dajr  of  April,  1855,  at 
the  city  of  San  Francisco,  in  a  certain  discourse  which  he  then 
and  there  had,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  his  said  business  and  calling,  as  such  merchant's 
clerk  and  book-keeper,  as  aforesaid,  in  the  presence  and  hear- 
ing of  divers  good  and  worthy  citizens  of  this  State,  falsely  and 
maliciously  spoke  and  published,* etc.,  certain  false,  malicious 
and  defamatory  words  in  substance  charging  defendant  with 
saying  that  Butler,  while  acting  as  his  clerk,  had  defrauded 
him  by  abstracting  his  funds,  etc. 

The  plaintiff  below  had  a  verdict  for  $5,000,  on  which  judg- 
ment was  entered.  Defendant  moved  for  a  new  trial,  which 
being  denied,  he  ^appealed  from  the  judgment  and  the  order 
denying  a  new  trial. 

S.  M,  Bowman,  for  Appellant. 

The  Court  below  erred  in  overruling  the  demurrer. 

The  words  alleged  in  the  first  and  second  counts  are  not  per 
86  actionable,  and  no  special  damage  is  shown.  Nor  does  it 
appear  to  whom  the  words  were  spoken,  nor  by  whom  the 
plaintiff  was  refused  employment;  in  fact,  it  does  not  appear  in 
what  manner  the  plaintiff  had  sustained  any  damage  whatever. 
This  is  not  correct  pleading  according  to  the  forms  of  the  com- 
mon law.  The  loss  of  employment  is  the  gist  of  the  action,  so 
far  as  the  first  two  counts  allege.  The  damage  should  be 
specially  averred  with  every  necessary  fact,  showing  how  it  ac- 
crued. 

^^ Averment  of  Special  Damage, — ^Where  it  is  necessary  to  the 
action  that  special  damage  should  be  proved,  or  where  it  is  in- 
tended to  prove  it,  it  should  be  specially  averred;  for  no  special 
dama^ge  can,  according  to  the  modern  doctrine,  be  given  in  evi- 
dence which  is  not  laid  in  the  declaration. 

"ThoSy  the  averring  that  several  customers  left  the  plaintiff's 
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bouse,  is  no  allegation  of  special  damage,  for  pleadings. must 
specify  the  names  of  persons  who  left. 

'*  And,  in  accordance  with  the  same  rule,  if  the  damage  con- 
sists in  the  loss  of  marriage,  the  name  of  the  individual  must  be 
given,  and  the  plaintiff  is  bound  by  the  name  given,  and  cannot 
substitute  another  on  the  trial. 

"Where  the  special  damage  consists  in  the  plaintifTs  having 
been  prevented  from  selling  his  estate,  it  must  appear  how  he 
was  prevented,  as  that  he  took  steps  to  sell,  when  the  bidding 
was  stopped  by  the  defendant's  acts. 

*'  The  object  of  the  rule  is  that  the  defendant  may  be  apprised 
of  what  he  comes  to  answer." 

Cooke  on  the  Law  of  Defamation,  Sec.  10,  pp.  102-8;  Stephen 
on  PI.  352;  1  Starkey  on  Slander.  440-1  (side  page);  1  Chit.  PL. 
397  (side  page);  Herrick  v.  Lapham,  10  Johns.  281.  ' 

The  demurrer  pointed  directly  to  these  defects,  and 
[89]  specified  *them.  It  would  seem  perfectly  clear  that  the, 
judgment  should  be  reversed  for  this  error  alone,  un- 
less we  are  to  disregard  all  well-settled  rules  of  pleading  inj 
such  cases. 

Sloan  &  LovCy  for  Bespondent. 
No  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — Terry,  J., , 
concurring. 

The  declaration  was  sufficient  to  maintain  an  action  of  slan-j 
der.  The  words  are  charged  to  have  been  spoken  of  and  con-< 
ceming  the  defendant  as  a  clerk  or  tradesman,  which,  it  is  al- 
leged in  substance,  was  his  profession,  and  in  such  cases,  the 
riQe  is  well  established,  that  it  is  unnecessary  to  allege  special 
damages. 

The  want  of  a  proper  statement  precludes  us  from  examining] 
the  other  assignments  of  error. 

Judgment  afi&rmed. 


BIX  V.  McHENRY  AND  WIFE. 

*  EoMESTBAp— Besidrnce  ofFamilt  EssENiiAii. — ^Where  the  husband  bought 
certain  land»  dniing  the  absence  of  his  wife  from  the  State,  and  mort-- 
gaged  it,  and  sabsequently  his  wife  returned,  and  resided  on  it:  HM^ . 
that  it  oonld  not  be  held  as  a  homestead  against  the  mortgagee. 

Idem.---Effbct  of  Settinq  Aside. — An  order  of  a  District  Court,  setting 
aside  the  homestead,  operates  as  a  protection  against  other  creditors. 

'  In8oIjVBnct--Eioht  of  Assignees. — ^Where  the  estate  of  an  insolvent  is  sub- 
ject to  liens,  or  mortgages  created  before  the  application  in  insolvency, 
proceedings  therein  do  not  affect  such  liens  or  mortgagee,  and  the  right 
of  the  assignees  is  confined  to  the  aiuplus. 

Insolvent  Act  Constbued.— The  provisions  of  the  fourteenth  section  of  the 
Insolvent  Act,  providing  that  all  suits  brought  against  the  insolvent  debtor 

1.    Actaal  residence  neceBury.  cited  gampbell  t^  Adair.  i&  Mlas.  178.    See  Ben&iut  v. 
BuameU,  poti  246. 
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anterior  to  hie  Barrender  of  property,  ahaU  be  tniisferred  to  the  Court 
in  vhich  said  insolvent  shall  nave  presented  his  schedule,  does  not  apply 
to  suits  brought  for  the  enforcement  of  prior  liens  or  mortgages,  f 
Iduc. — BcsiDKMOi. — The  phrase,  "resident  of  this  State,"  used  in  the  sec- 
ond section  of  the  Homestead  Act,  means  an  actual  and  not  a  oonstruo-. 
tive  presence. 

AppEAL*from  the  District  Court  of  tho  Twelfth  Judicial  Dis- 
trict, in  the  County  of  San  Francisco. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  upon  cer- 
tain premises,  executed  and  delivered  by  Jesse  McHeniy,  to  the 
plaintiff,  Bix.  McHenry,  in  his  defense,  set  up,  that  after  the 
execution  of  the  mortgage,  he  applied  for  the  benefit  of  the  in- 
solvent law  in  the  Fourth  Judicial  District,  and  that  a  portion 
of  the  mortgaged  premises  had  been  set  aside  by  the  decree  of 
that  Court  as  his  homestead.  His  wife  also  filed  a  petition  of  in- 
tervention, setting  forth  that  she  never  signed  the  mortgage, 
and  praying  that  a  part  of  the  premises  be  set  aside  to  her  as  a 
homestead. 

*It  appears  that  defendant  McHeniy,  and  his  wife,  [90] 
came  to  this  State  in  1851,  and  his  wife  left  this  State  in 
March,  1852,  on  a  visit  to  New  Orleans,  and  returned  in  June,! 
,  1854.  During  her  absence,  said  defendant  purchased  the  prop- 
erty described  in  the  complaint,  and  improved  a  portion  of  it, 
witii  the  intention  of  making  such  portion  his  homestead.  In 
September  and  November,  1853,  and  in  May,  1854,  defendant 
McHenry,  executed  different  mortgages  upon  said  premises.  The 
mortgage  of  plaintiff  was  executed  in  May,  1854.  Upon  the 
note  and  mortgage  he  brought  suit  in  the  Twelfth  District  Court, 
on  the  2d  of  June,  1855,  making  the  other  two  mortgagees 
parties  defendant.  On  the  8th  day  of  June,  the  defendant 
McHenry  filed  his  petition  in  the  Fourth  District  Court,  for 
a  discharge,  under  the  Act  of  May  4th,  1852,  for  the  relief 
of  insolvent  debtors,  and  praying  the  Court  to  set  aside  that 
portion  of  the  mortgaged  premises  occupied  by  him  and  wife 
ias  a  homestead.  On  the  21st  of  December,  1855,  he  filed  his 
answer  to  the  plaintiff's  complaint,  in  which  he  set  up  the  pro- 
ceedings in  insolvency,  and  prayed  that  the  case  in  the  Twelfth 
District  Court,  might  be  certified  to  the  Fourth  District  Court, 
for  further  proceedings,  and  also  prayed  that  a  certain  portion 
of  the  premises  be  set  apart  for  a  homestead.  The  Twelfth  Dis- 
trict Court  proceeded  to  final  judgment,  and  McHenry  and  wife 
excepted,  and  appealed  to  this  Court. 

J.  P.  TreadioeU,  for  Appellant. 

The  respondents,  who  were  parties  defendant  in  the  suit  of 
McHenry  v.  His  Creditors,  in  insolvency,  were  precluded  by  the 
judgment  order  therein,  allowing  him  the  lot  as  a  homestead  for 
nis^  family,  from  denying  it  that  character  in  this  action.  That 
judgment  is  conclusive  on  the  parties  to  it,  and  cannot  be  ques- 
tioned collaterally.  Nor  were  it  equitable  to  permit  it,  though 
such  judgment  were  erroneous,  after  the  respondents,  parties 
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to  the  proceeding,  then  acquiesced  in  it,  and  silently  permitted 
all  the  other  property  of  the  insolvent,  out  of  which  another 
reservation  might  have  been  made  for  a  homestead,  to  pass  to 
the  assignee,  to  be  appropriated  there  to  the  payment  of  their 
claims.  The  judgment  in  the  insolvent  suit  should  have  been 
revised  on  writ  of  error,  if  error  there  was. 

This  action  having  been  commenced  before,  and  being  pend- 
ing when  the  insolvent  suit  was  commenced,  was  required  by 
law  to  be  transferred  to  the  Fourth  District  Court,  having  juris- 
diction of  that  suit,  and  there  continued  on  notice  against  the 
assignee.  (Com.  Laws,  318,  sec.  14.)  And  it  was  an  irregular- 
ity to  proceed  to  trial  in  the  Twelfth  District  Court,  that  this 
Court  "will  not  tolerate. 

The  real  question  below  was,  and  on*  this  branch  of  the  case 
here,  is:  Was  the  wife,  at  the  time  the  mortgage  of  May 
[91]  5,  *1854,  was  given,  "a  resident  of  this  State,"  so  that 
her  signature  to  it  was  necessary?  She  came  here  in 
March,  1851,  with  her  husband,  both  animis  manendi^  and  has 
been  residing  here  ever  since,  once  maHng  a  visit  to  New  Or- 
leans, during  which  the  mortgage  was  given  by  her  husband, 
who  has  never  left  the  State.  The  residence  of  the  wife  fol- 
lows, or  is  determined  by  that  of  the  husband.  {Kashaw  v.  Ka- 
shaio,  3  Cal.  312;  Greene  v.  Oreene,  11  Pick.  400;  Beardv.  Knox, 
6  Cal.  252.)  And  were  the  wife  capable  of  acquiring  a  resi- 
dence diiferent  from  her  husband's,  she  did  not  by  going  on  a 
visit,  which  is  all  too  plain  for  authority  to  be  cited.  Will  it  be 
contended,  that,  by  ''resident  of  this  State,"  the  statute  means 
actually  present  in  this  State,  as  distinguished  from  being  dom- 
iciled here,  that  the  wife's  sanction  to  a  mortgage  of  the  home- 
stead ceases  to  be  necessary  the  moment  she  leaves  the  State  on 
a  visit,  directed,  perhaps,  by  her  husband  1 

Stone  &  Brown,  for  Bespondent. 

In  Cook  V.  McChristiaii,  this  Court  said  the  homestead  is  the 
dwelling-place  of  the  family,  where  they  permanently  reside. 
Then  the  Court  has  supplied  the  omission  in  the  statute  in  re- 
spect to  notice,  by  holdiug  that  actual  occupation  by  the  family 
is  necessary  to  constitute  notice.  Now  the  family  of  McHenry 
had  not  resided  upon  this  property  at  the  time  the  mortgage 
was  given.  If  the  wife  had  been  continually  absent,  how  could 
there  have  been  an  actual  residence  of  the  family  ?  How  could 
this  lot  have  been  the  ** dwelling-place"  of  the  family?  If  the 
family  did  not  dwell  upon  the  premises,  there  could  not  have 
been  no  notice  imparted  to  the  respondent,  and  the  appellant 
seeks  to  make  him  suffer  loss,  when  want  of  prudence  is  not  im- 
puted to  him. 

When  the  Legislature  used  the  word  "  reside,"  it  must  have 
been  intended  in  the  sense  of  **  to  live."  The  Act  intended  an 
actual  and  not  a  constructive  presence. 
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Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Muiibay,  C.  J.,  concurring. 

As  to  the  action  of  the  Court  below  in  refusing  to  set  aside 
any  portion  of  the  mortgaged  premises  as  a  homestead,  we  think 
there  was  no  error.  The  point  was  settled  in  the  case  of  Cary 
V.  Tice,  6  Cal.  625.  The  phrase  *'  resident  of  this  State,"  in  the 
second  section  of  the  Homestead  Act,  means  an  actual  and  not 
a  constructiye  presence. 

We  think  that  there  was  no  error  in  the  action  of  the  Twelfth 
District  Court  after  the  commencement  of  the  proceedings  in 
insolvency.  It  is  true,  that  under  the  provisions  of  the  four- 
teenth section  of  the  Act,  '*  all  suits  brought  against  the  insol- 
vent debtor  anterior  to  his  surrender  of  property  before 
the  Courts  of  ♦other  counties,  shall  be  transferred  to  the  [92] 
Court  having  jurisdiction  in  Uie  county  in  which  said  in- 
solvent shall  have  presented  his  schedule."  But  this  provision 
relates  to  suits  other  than  those  for  the  enforcement  of  liens  or 
mortgages,  as  is  shown  by  the  proviso  to  the  thirty-sixth  sec- 
tion. In  such  cases  the  proceedings  are  not  affected  by  the 
pendency  of  the  case  of  insolvency,  and  should  there  remain  a 
surplus  af tor  discharging  the  lien  and  costs,  the  assignees  would 
be  entitled  to  it. 

As  to  the  position  that  the  order  of  the  Fourteenth  District 
Court  setting  aside  lot  '*  two"  of  the  mortgaged  premises  as  a 
homestead,  precluded  the  plaintiff  from  his  remedy  upon  the 
mortgage,  we  think  it  entirely  untenable,  upon  every  principle 
of  law  and  justice.  The  only  effect  of  this  action  of  the  Fourth 
District  Court  was  a  protection  of  the  homestead  against  other 
creditors,  while  it  did  not  touch  the  rights  of  the  several  mort- 


The  other  points  in  the  case  it  is  unnecessary  to  decide. 
The  judgment  of  the  Court  below  is  afi&rmed. 


LUCAS,  TURNEK  &  CO.  v.  PAYNE  &  DETVET. 

pABiiKB—GBSTni  QuK  Tbust,  WHEN  A  Neoe88abt  Pabtt.— Where  the  com- 
plaint charged  that  A.  was  iudebted  to  plaintiff,  and  had  conyeyed  his 
property  to  B.,  to  be  disposed  of  for  his  benefit,  and  had  drawn  an  order 
in  favor  of  plaintiff,  on  B.,  who  had  accepted  it,  and  further  charged 
that  B.  had  subseqacntly  re-conveyed  a  portion  of  the  property  to  A., 
without  consideration,  praying  that  B.  be  compelled  to  execute  the 
trust  in  favor  of  plaintiff:  i/e?d,  that  A.  was  a  proper  and  necessary 
party  to  the  action. 

Statute  of  FBAuns^-CoNsiDEBATioK  Sufficient.— The  order  of  A.  on  B.,  is 
not  void  by  the  Satute  of  Frauds.  The  conveyance  by  the  former  to  the 
latter  was  a  sufficient  consideration  to  support  their  promise. 

-By  the  acceptance  of  the  order  thev  became  liable  to  the  plaintiffs  as  trus- 
tees, which  liability  they  could  not  escape  by  a  subsequent  fraudulent 
transfer  of  the  trust  property. 

*  WmoESB — Incoicpetenct  of  Pabtt. — A  defendant  or  plaintiff  cannot  testify 
iu  behalf  of  his  co-defendants  or  plaintiffs. 

1.  Cited  Earner  y.  Mcllkany,  8  Cal.  679;  Domingo  v.  Getman,  9  Cal.  103;  Perlberg  y.  Oor. 
kon,  10  CaL  XM. 
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1  StATUTOBT  CoKSTBUOnON-SPKOIFIO  ExCimOKBTO  Ck>MTBOL.— Iq  COUBtniiDg 

statutes,  the  role  is  that  general  words  are  controlled  by  specific  excep- 
tions. 

Appeal  from  the  District  Court-of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

Lucas,  Turner  &  Co.,  the  plaintiffs  in  the  Court  below,  fQed  a 
bill  against  Payne  &  Dewey  and  B.  F.  Moulton,  in  order  to 
compel  Payne  &  Dewey  to  perform  and  execute  a  trust  in  favor 
of  complainants,  created  in  the  following  manner:  Benjamin 
F.  Moulton,  on  the  24th  of  January,  1854,  conveyed  to  Theo- 
dore Payne,  one  of  the  firm  of  Payne  &  Dewey,  real  estate  auc- 
tioneers, several  parcels  of  real  estate  in  the  city  of  San  Fran- 
cisco, to  be  sold  by  them  for  and  on  account  of  said  Moulton,- 
that  the  value  of  such  real  estate  was  about  seventeen  thousand 
dollars;  that  afterwards  the  said  Moulton  drew  on  Payne  & 
Dewey  the  following  order,  which  was  accepted  by  them : 

[93]  *''  San  Fbancisco,  January  24,  1854. 

"Messrs.  Theodore  Payne  &  Co. — ^Will  please  pay  to 
Lucas,  Turner  &  Co.  the  proceeds  of  the  sale  of  certain  real 
estate  deeded  to  you  this  day  to  be  sold  on  my  account. 

"Benj.  F.  Moulton." 
"Accepted:  Theo.  Payne  ft  Co." 

That  at  the  time  of  giving  the  said  order,  Moulton's  debt  to 
plaintiffs  exceeded  the  sum  of  sixteen  thousand  dollars,  and  the 
object  of  this  assignment,  order,  and  acceptance,  was  to  secure 
this  debt  That  Payne  ft  Dewey  re-conveyed  to  Moulton,  with- 
out consideration,  a  portion  of  the  premises  of  the  value  of  ten 
thousand  dollars,  and  had  sold  to  other  parties  various  parcels 
for  two  thousand  six  hundred  and  fifty  dollars.  Defendants  de- 
murred to  the  complaint  on  the  ground  of  misjoinder  of  parties 
and  of  causes  of  action.  Demurrer  overruled,  and  defendants 
answered.  In  the  course  of  the  trial  in  the  Court  below,  Payne 
ft  Dewey  called  their  co-defendant,  B.  F.  Moulton,  and  offered 
him  as  a  witness  on  their  behalf ;  but  his  testimony  was  held 
to  be  inadmissible.  The  Court  below  rendered  a  decree  in  favor 
of  plaintiffs  and  against  Payne  ft  Dewey  for  the  amount  of  their 
claim  against  Moulton,  from  which  judgment,  and  from  the 
order  of  the  Court  refusing  a  new  trial,  defendants  appealed. 

Charles  H,  S,  Willianus  and  S,  11.  Dwinelle,  for  Appellants. 

The  Court  erred  in  overruling  the  defendants'  demurrer. 

There  is  a  misjoinder  of  causes  of  action  and  of  parties,,  and 
the  complaint  is  therefore  multifarious. 

It  is  not  "a  defect  of  parties,"  but  different  causes  of  action 
against  different  parties,  are  joined;  so  far  as  Payne  &  Dewey 
are  concerned,  the  bill  is  rendered  multifarious,  by  joining 
Moulton  with  them,  even  if  a  good  cause  of  action  is  stated 
against  him  by  himself,  and  it  is  a  sufficient  statement  of  the 


1.  Cited  Pe^U  v.  WtlU,  II  Cal.  3J8, 
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improper  Joinder  of  Moulton  to  say  that  the  complaint  is  multi- 
fanous.  It  is  an  assignment  of  a  ground  of  demurrer,  in  legal 
language. 

The  Court  erred  in  rejecting  the  testimony  of  Moulton  on  be- 
half of  the  other  and  only  real  defendants. 

By  section  391  of  the  Practice  Act,  "  All  persons,  without  ex- 
ception, otherwise  than  is  specified  in  this  chapter,  may  be  wit- 
ness in  any  action." 

By  section  391,  ''No  person  shall  be  excluded  on  account  of 
his  interest  in  the  event  of  the  action  or  proceeding,  except  in 
the  following  cases: 

**  1st.  When  he  is  a  party  to  the  action,"  etc. 

The  first-cited  section  makes  all  persons  admissible,  with  the 
exceptions  mentioned. 

If  the  witness  offered  is  interested,  his  interest  shall  exclude 
him. 

*lst.  If  he  is  a  party.  [94] 

There  is  no  provision  that  being  a  party  merely,  with- 
out reference  to  his  interest,  shall  disqualify  him.    The  object  of 
the  statute  is  not  to  add  to,  but  remove  disqualifications,  which 
it  accomplishes  by  providing  that  all  persons,  except,  etc.,  may 
be  witnesses. 

The  policy  of  legislation  and  judicial  decision  in  modem  times 
is  to  remove  restrictions  upon  the  admission  of  witnesses,  and 
let  all  questions  of  interest,  etc.,  go  to  their  credit.  And  this 
policy,  in  many  cases,  extends  to  parties. 

Moreover,  such  an  agreement  as  is  claimed  by  plaintiff  is  void 
by  the  Statute  of  Frauds. 

1st.  Promise  to  pay  debts  of  third  persons. 

2d.  An  expressly  agreed  trust,  not  expressed  in  the  deed  or 
instrument. 

The  case  is  simply  this:  The  plaintiffs  have  a  large  debt 
against  an  insolvent  man.  They  obtain  from  him  an  order  for 
whatever  balance  he  has  in  Payne  &  Dewey's  hands.  The 
plaintiffs  do  not  advance  anything  for  the  order,  nor  give  Payne 
&  Dewey  anything  for  accepting  it.  They  retain  all  their  claim 
against  Moulton,  and  now  seek  to  compel  Payne  &  Dewey  to 
pay  them  money,  which  they  do  not  pretend  that  they,  Payne  & 
Dewey,  have  received,  but  which  must  be  an  entire  loss  to  them, 
in  order  to  pay  a  bad  debt  due  the  plaintiffs,  and  this,  because 
they  parted  with  property  in  discharge  of  a  lien  on  it  to  twice 
its  value;  and  to  accomplish  this  object,  the  aid  of  a  Court  of 
Equity  is  invoked.  It  is  an  ingenious  experiment  to  make  out 
of  I^ayne  &  Dewey  this  desperate  debt,  but  it  has  neither  law, 
nor  legal  or  natural  eqmty,  to  sustain  it. 

Baldwin  S  Bowman,  for  Respondents^ 

1.  The  demurrer  was  properly  overruled.  The  amended  com- 
plaint shows  a  good  cause  of  action,  and  presents  the  facts  in 
three  different  counts,  which  answer  to  every  possible  aspect  in 
which  the  facts  constituting  the  cause  of  action  can  be  regarded. 
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It  shows  a  debt  due  from  Moulton  to  the  plaintiffs;  a  convey- 
ance of  valuable  property  to  Payne  Sc  Dewey,  by  him,  to  secure 
that  debt,  and  an  assignment  of  the  proceeds  thereafter  to  be 
realized  from  the  sale  of  the  same  property;  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  an  order  from  Moul- 
ton, on  Payne  Sc  Dewey,  in  favor  of  the  plaintiffs,  to  pay  the 
proceeds  to  them ^  which  order  was  accepted  by  Payne  &  Dewey. 

2.  The  order  and  acceptance  cannot  be  regarded  as  within 
the  Statute  of  Fmuds.  The  order  is  in  writing,  and  is  accepted 
in  writing.  It  is  supported  by  a  good  consideration.  Motdton 
owes  Lucas,  Turner  &  Co.  a  debt;  he  is  in  failing  circumstances, 
and  they  are  pressing  him  to  pay;  he  has  no  money,  but  has 

property  out  of  which  he  may  realize  in  a  few  days;  he 
[95]      bar-*gains  with  Payne  Sc  Dewey,  auctioneers,  to  put  hia 

property  in  the  market  and  sell  it,  and  to  apply  the  pro- 
ceeds to  the  payment  of  his  debt.  And,  to  make  the  matter 
satisfactory  to  his  creditors,  he  makes  a  deed  of  the  property  to 
Payne  &  Dewey;  and,  at  the  same  time,  and  as  a  part  of  the 
same  transaction,  he  draws  his  order  on  Payne  &  Dewey, 
in  favor  of  Lucas,  Turner  &  Co.,  who  present  it  to  Payne  Sc 
Dewey,  and  they  write  "Accepted"  on  it  and  sign  it.  The 
consideration,  as  between  Lucas,  Turner  &  Co.  and  Moulton,  is 
Moulton's  indebtedness;  and  thw  consideration  as  between  Moul- 
ton and  Payne  &  Dewey  is  the  conveyance.  In  consideration  of 
their  accepting  this  order,  he  conveyed  to  them  pmperty  of  the 
value  of  seventeen  thousand  dollars.  Surely,  this  is  a  sufficient 
consideration  to  support  their  promise  to  pay  the  proceeds  to 
Lucas,  Turner  &  Co. 

3.  Moulton  was  a  proper  party.  He  was  the  original  debtor 
of  the  plaintiffs.  After  ne  had  secured  the  debt  by  convej^g 
the  property  and  assigning  the  proceeds,  he  confederated  with 
his  co-defendants,  and  got  back  most  of  the  property,  of  the 
value  of  fifteen  thousand  dollars,  and  defrauded  the  plaintiffs 
out  of  their  security;  and  he  was  properly  in  Court  to  answer 
to  the  charge.  He  had  an  interest  in,  and  was  an  acting  party  in 
the  whole  business,  from  first  to  last.  If  he  was  not  a  proper 
party,  the  defendants  should  have  demurred  ''for  defect  of 
parties."    (Sec.  40,  Practice  Act.) 

4.  Nor  did  the  Court  below  err  in  refusing  to  allow  Moulton 
to  testify  for  Payne  &  Dewey. 

Is  a  co-defendant,  against  whom  fraud  is  charged,  a  com- 
petent witness  in  a  Court  of  Equity,  for  a  co-defendant?    The 
answer  is,  no;  and  the  reason  is  that  he  is  liable  for  costs,  if 
nothing  more.     And,  if  Moulton's  testimony  would  be  of  an; 
value,  it  would  tend  to  prevent  a  judgment  against  Payne 
Dewey,  which  they  might  use  in  an  action  against  him. 

The  Statute  of  Frauis  has  been  relied  on.  But — ^first,  it  is 
not  set  up  in  the  answer;  second,  it  does  not  appear  that  the 
agreement  between  Payne  &  Dewey  and  Moulton,  to  sell  this 
land,  was  not  in  writing;  third,  the  assignment  of  the  proceeds 
of  sale,  which  paper  referred  to  the  real  estate  conveyed  to 
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Payne  &  Dewey  by  Moulton,  deeded  to  be  sold  for  Moulton's  ac- 
count, was  in  writing;  fourth,  being  a  mere  trust,  it  was  not 
necessary  to  be  in  writing,  any  more  than  the  assignment  of  a 
note,  carrying  a  vendor's  lien  for  the  purchase  of  real  estate; 
iifth,  the  assignment  was  by  the  proceeds  of  sale,  not  of  the 
land,  and  the  trust  connected  with  this  was  the  legsd  title  to  the 
land,  which  the  defendants  must  hold  or  dispose  of  to  meet  the 
trust. 

No  words  are  necessary  to  create  a  trust;    anything  so  in- 
tended will  do.     (10  Conn.  243.)    And  where  trustees  have  en- 
tered upon  a  trust,  they  cannot  voluntarily  divest  them- 
selves of  the  *trust,  nor  of  the  estate  of  the  cestui  que     [96] 
trust.     (4  Johns.  Ch;  Rep.  136.) 

As  to  trusts,  see  1  Story's  Equity  Jurisp.  602,  title  "Implied 
Trusts,"  Sec.  1196;  Sec.  1231,  p.  657;  Sec.  1148  p.  679;  Sees. 
1250,  1254-1257,  p.  693;  Sees.  1258-1264. 

So  a  trustee  is  bound,  by  his  implied  obligation,  to  perform 
all  those  acts  which  are  necessary  and  proper  for  complying 
with  the  agreement  to  execute  the  trust.     (Sec.  1269,  p.  701.) 

He  is  to  keep  trust  property  as  his  own.    ^Sec.  1270,  p.  702.) 

"To  act,  in  regard  to  the  trust,  with  reasonable  diligence." 
(Sec.  1275.) 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Tebry,  J., 
concurring. 

The  demurrer  was  properly  overruled*  Moulton  was  indebted 
to  the  plaintiffs,  and  charged  with  combining  to  defraud  them, 
and  under  the  facts  of  the  case  he  was  a  necessary  party  to  a 
complete  determination  of  the  controversy. 

The  order  of  Moulton  is  not  void  by  the  Statute  of  Frauds. 
The  debt  due  to  Lucas,  Turner  &  Co.,  by  Moulton,  and  the  con- 
veyance of  his  property  to  Payne  Sc  Dewey  was  a  suflScient  con- 
sideration on  their  part  to  support  their  promise.  By  this  trans- 
action they  became  liable  to  the  plaintiffs  as  trustees,  and  could 
not  escape  that  liability  by  a  subsequent  fraudulent  transfer  of 
the  property.  Moulton  was  an  incompetent  witness,  therefore 
properly  excluded. 

The  first  subdivision  of  the  tlpree  hundred  and  ninety-second 
section  of  the  Practice  Act  expressly  provides  that  a  party  to  an 
action  or  proceeding  shall  be  incompetent  to  testify.  The  ap- 
pellant contends  that  this  subdivision  is  controlled  by  the  fijret 
part  of  the  section  and  the  three  hundred  and  ninety-third  sec- 
tion, and  that  the  only  test  is  that  of  interest. 

In  construing  statutes,  the  rule  is  that  general  words  are  con- 
trolled by  specific  exceptions.  Chapter  third  of  the  Practice  Act 
provides  for  several  cases  in  which  a  party  to  the  action  may  be 
called  as  a  witness,  but  does  not  authorize  a  defendant  or  plaint- 
iff to  testify  on  behalf  of  his  co-plaintiff  or  defendant. 

The  inference  arising  from  this  is  irresistible,  that  the  Legis- 
lature did  not  intend  to  authorize  the  practice  contended  for, 
and  this  inference  is  strengthened  by  the  additional  fact,  that 

95 


Digitized  by  VjOOQ IC 


97  People  v.  Hnx.  [Sup.  Ct. 

the  law  of  1850,  contained  a  special  provision,  permitting  a  party 
to  be  called  on  behalf  of  his  co-plaintiffs  or  defendant,  which 
has  been  repealed  by  the  present  Act.  Experience  had  shown 
that  the  rule  was  a  premium  upon  perjury  and  fraud,  and  it  was 
wisely  abolished. 

The  Court  did  not  err  in  refusing  to  dismiss,  as  to  Moulton, 
as  the  plaintiffs  had  made  out  a  prima  facie  case  against  him. 

The  other  assignments  of  error  are  not  tenable.     The 
[97]      evidence  ♦is  amply  sufficient  to  support  the  findings  oi. 

the  Court  below,  and  the  judgment  must  be  affirmed. 


THE    PEOPLE   EX   eel.    THE  ATTOBNEY-GENERAIi   v.] 

BILL, 

Office,  Bbhoval  fbom. — A  law  which  provides  that  an  officer  may  be  re- 
moved in  a  certain  way,  or  for  a  certain  cause,  does  not  restrain  or  limit 
the  power  of  removal  to  the  cause  or  manner  indicated. 

Idem. — Poweb  of  Rbmoyal. — The  power  to  remove  is  an  incident  to  the 
power  to  appoint,  as  a  general  proposition,  and  is  made  so  expressly  by 
the  Constitution.    • 

Idev . — PowEB,  HOW  LimTBD. — The  only  way  in  which  this  power  of  re  •  ' 
moval  can  be  limited,  is  by  first  fixing  the  duration  or  term  of  office, 
•  and  then  providing  the  mode,  if  deemed  necessary,  by  which  the  officer 
may  be  removed  daring  the  term. 

Idem. — UNCONsriTirnoNAii  Xaw. — It  seems  that  a  law,  providing  that  a  party 
shall  not  be  removed  from  office,  except  in  a  given  case,  where  the  dura- 
tion of  the  office  is  not  declared,  would  be  unconstitutional. 

CoNSTiTanoNAi.  Law — Okeation  of  New  County.— There  is  no  constitu- 
tional inhibition  against  incorporating  a  portion  of  the  inhabitants  of  a 
county  as  a  city,  or  creating  a  county  out  of  the  temtory  of  a  city. 

Idem. — LEOisiiATivK  Power  oveb  Mttnicipal  Cobpobations. — As  a  city  may, ' 
by  legislative  enactment,  spring  from  the  bodjr  of  a  county,  there  is  no 
reason  in  law  why  it  may  not  be  resolved  back  into  its  original  elements, 
or  why  the  power  which  called  this  political  being  into  existence,  may 
not  again  destroy. 

Idem. —Consolidation  Act  CowyriTUTioNAi*. — It  seems  that  the  Act  eonsoh- 
dating  the  city  and  County  of  San  Francisco,  is  not  unconstitntionnl. 

*  Statute  in  Pabt  Unconstitutionaii. — An  error  in  the  Act  which  defeats 
the  first  election  held  under  it  in  that  portion  of  the  original  county  ex- 
cluded from  the  consolidation,  is  not  of  itself  sufficient  to  warrant  a  de- 
cision that  the  whole  Act  is  unconstitutional,  especially  when  the  Legis- 
lature is  in  session  to  remedy  the  defect. 

'  CoNSTITUTtONAL  LaW — CHANGE  OF  AsSKMBLT  Dl8TBICTS.-'The    Lc^slature 

has  the  power  so  to  change  the  "Assembly  Districts,"  as  to  join  two 
counties  in  one  district. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  information  in  the  nature  of  a  qtu)  warranto, 
against  the  defendant,  for  usurping  the  office  of  Captain  of 
Police  of  the  city  and  county  of  San  Francisco. 

The  bill  sets  forth,  that  B.  B.  Monks  was  appointed  Cax:>tain 

1.  Approved  Rohirunnr.  Bidwtll,  2^  Cal.  380;  cited  McCready  v.  Srxton,29  low*,  309. 
When  unconstitQtloual  pcoviglon  in  an  Act  wUl  yitiate  tbo  whole  Act,  Reed  v.  OamUna 
R.  R.  Co.,  as  CnX.  219, 
.    a.  Olted  WUU  v.  CoU,  37  Ark.  6ia. 
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of  Police,  July  1,  1856,  by  the  unanimous  vote  of  the  President 
of  the  Board  of  Supervisors,  the  Police  Judg^e,  and  the  Chief  of 
Police,  of  the  citv  and  county  of  San  Francisco,  and  received  a 
due  certificate  of  his  appointment,  signed  by  those  officers; 
that  James  McElroy,  the  Chief  of  Police,  became  so  by  opera- 
tion of  law,  having  been  Marshal  of  the  city,  under  its  charter, 
up  to  July  1,  1856,  when  the  Consolidation  Law  went  into 
eifect;  that  on  December  2,  1856,  Monks  received  a  notice  of 
dismissal,  signed  by  the  newly  elected  President  of  the  Board 
of  Supervisors,  Police  Judge  and  Chief  of  Police,  who  there- 
upon appointed  the  defendant,  John  Hill,  to  the  office  of  Cap- 
tain of  Police,  in  place  of  Monks. 

The  bill  further  sets  forth,  that  no  charges  of  negligence  or 
malfeasance  in  office  were  ever  made  against  Monks. 

The  defendant  demurred  to  the  bill.  The  Court  below  sus- 
tained the  demurrer,  and  entered  judgment  for  the  defendant, 
from  which  an  appeal  was  taken  on  behalf  of  the  people. 

*  Gregory  Yale,  for  Appelhmt.  [98] 

Hie  appellant  makes  the  following  points: 

1.  The  power  of  removal  is  not  incidental  to  the  power  of  ap- 
pointment, where  there  is  either  a  limitation  of  the  term,  or  a 
mode  of  removal  pointed  out  by  law. 

2.  The  appoinixnent  of  Monks,  as  set  forth  in  the  information, 
was  within  the  sixth  section  of  the  eleventh  article  of  the  Con- 
stitution, and  the  mode  of  removal  prescribed  by  the  Consolida- 
tion Act  necessarily  entered  into  and  was  part  of  the  form  of 
appointment. 

3.  If,  as  decided  by  the  District  Court,  the  section  of  the 
Consolidation  Act,  relating  to  the  removal  of  police  captains,  is 
unconstitutional,  then  the  whole  bill  is  unconstitutional,  and 
the  officers  who  made  the  removal  are  incompetent  to  act. 

1.  The  office  of  police  officer  is  not  one  known  to  the  com- 
mon law;  it  is  created  by  statute,  and  must  be  regulated  and 
administered  according  to  the  statute.  (CovimonweaUh  v.  Dugan, 
12  Met.  234.) 

2.  By  the  general  statutory  law  of  the  State,  "  the  organiza- 
tion and  regulation  of  the  police  in  cities  and  towns  in  this 
State,  are  governed  by  special  laws."  (Sec.  34,  Act  May  1, 
1851;  Comp.  Laws,  427.) 

3.  The  reduction  of  the  police  force,  under  Section  6  of  the 
schedule,  to  thirty,  and  the  appointment  of  four  captains  by  the 
President  of  the  Board  of  Supervisors,  the  Police  Judge  and 
the  Chief  of  Police,  in  July,  1856,  amounted  to  a  reorganiza- 
tion of  the  police  force  ui^der  that  Act. 

4.  The  power  of  removal  of  police  captains  is  controlled  by 
Section  25  of  the  Consolidation  Act,  and  the  regulations  which 
were  made  in  pursuance  thereto;  and  in  the  absence  of  any 
regulations  on  the  2d  of  December,  1856,  the  ordinance  re- 
ferred to  in  the  information,  passed  under  the  charter  of  1855, 
was  in  force,  and  removals  could  only  be  made  for  cause,  as 
therein  provided. 
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5.  The  power  of  removal  is  not  incidental  to  the  power  of  ap- 
X>ointment,  when  there  is  either  a  limitation  of  the  term,  or  a 
mode  of  removal  pointed  out  by  law.  (17  How.  307-8;  13  Pet. 
259;  Marhury  v.  Madison,  1  Cranch,  J.  162:  Id.  163;  Peo^^e  v. 
Coleman,  4  Cal.  49;  Jewett's  case,  July  Term,  1856,  Cal.  B. 
291;  Page  v.  Hardin,  8  B.  Monroe,  672;  People  v.  Garrvque,  2 
Hill,  104;  The  ComvionwedUh  ex  rel,  Lehman  v.  Sutherland,  3 
Bawle,  146;  5  S.  &  M.  648.) 

In  support  of  the  third  point  filed  by  appellants,  the  follow- 
ing provisions  of  the  Constitution  are  referred  to : 

As  to  the  exercise  of  the  right  of  suffrage  in  counties,  Art. 
n,  Sec.  1. 

Election  and  qualification  of  members  of  the  Assembly  and 
Senators,  Art.  IV,  sees.  3,  4,  5. 
[99J         *A8  to  county  organizations,  Art.  VI,  sees.  7,  8,  14, 15; 
Art.  XI,  sees.  4,  15,  13;  schedule.  Sec.  14. 

As  to  organization  of  city  government,  Art.  XI,  Sec.  9;  Art. : 

IV,  sees.  31,  37;  Art.  VI,  Sec.  1. 

As  to  the  general  character  of  county  government,  Hunsaker 

V.  Borden,  6  Cal.  288;  Jackson  v.  HartneU,  8  John.  425;  Washing- 
ton V.  StaJLe,  13  Ark.  761;  Scott  v.  The  State,  17  Mo.  528. 

As  to  town  government,  Angell  &  Ames  14,  19;  2  Kent,  274; 
Territ  v.  Taylor,  9  Cranch,  52;  Janson  v.  Ostrander,  1  Cowen, 
680;  38  Maine,  41;  People  v.  Oany,  1  Cowen,  640. 

As  to  municipal  or  city  governments,  2  Kent,  304,  352;  People 
V.  Maynard,  14  111.  422;  Towchard  v.  Ihuchard,  5  Cal.  306;  Lmo 
V.  Mary»vUle,  5  Cal.  214;  State  v.  Field,  17  Mo. 

Municipal  or  city  governments  continued,  more  especially  in 
reference  to  the  city  and  county  of  New  York,  showing  the  dis- 
tinction between  the  two  local  governments.  {People  v.  Morris, 
13  Wend.  330;  People  v.  Edmunds,  15  Barb.;  MUhaw  v.  Sharp, 
Id.  194;  People  v.  Purdy,  2  Hill,  31;  Brady  v.  Supervisors,  2 
Sandford,  469;  People  v.  Flagg,  16  Barb.  503;  Brady  v.  The  City 
of  New  York,  1  Sand. ;  ffcUstead  v.  The  Mayor,  etc, ,  of  New  Yort, 
3  Comstock,  430;  People  v.  Purdy,  4  Hill,  416-18.) 

That  the  entire  law  is  void,  13  Ark.  751,  Washington  v.  The 
State;  Second  Municipality  v.  Morgan,  1  La.  An.  116. 

Including  the  repeaUng  cause,  11  Ark.  501;  Eason  v.  The 
State. 

As  to  the  question  of  representation  under  the  Act,  the  San 
Mateo  County  case,  Dec.  Term,  1856;  Warren  v.  Tlie  Aldermen, 
2  Gray,  84,  Opinion  of  the  Supreme  Judges,  6  Cush.  (Mass.) 
582;  De  Camp  v.  Eveland,  19  Barb.  90;  Opinions  of  the  Judges, 
33  Maine,  588;  Scott  v.  The  State,  17  Mo.  528. 

Population  is  the  basis  of  representation.  Assembly  districts 
can  onl^  be  composed  of  two  counties  when  one  is  deficient  in 
population,  otherwise  ten  counties  could  be  made  into  Assembly 
districts,  or  all  the  counties  in  the  State.  This  act  does  not  es- 
tablish San  Francisco  &nd  San  Mateo  into  one  district.  There 
is  but  one  Assembly  district  in  the  State,  under  the  constitu- 
tional divisions — Colusi  and  Sutter  counties. 
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The  Act  of  1850,  relating  to  unorganized  counties  referred  to,! 
is  itself  unconstitutional,  within  the  principle  of  the  case  of 
IHckey  V.  HuJUbeH,  July  Term,  1855. 

Crockett  &  Page,  for  Bespondents. 

1.  That  the  office  of  police  captain  is  not  limited  in  duration;! 
and  the  appointment  being  conferred  by  law,  on  the  police 
judge,  chief  of  police  and  president  of  the  board  of  supervisors, 
they  have  the  right  under  the  Constitution  to  remove  at  pleas- 
ure; and  if  the  Consolidation  Act  be  construed  as  deny- 
ing the  right  to  ♦remove  except  for  cause,  this  limitation  [100] 
on  the  power  of  removal  is  unconstitutional.     (Art.  XI, 

Sec.  7;  People  ex  rel,  etc.,  v.  Finley,  6  Cal.  E.  139;  People  y.' 
Comptroller,  20  Wend.  597.) 

2.  That  the  Consolidation  Act  does  not  expressly  or  by  impli- 
cation deny  to  the  officers  aforesaid  the  right  to  remove  a  police 
captain  at  pleasure.  The  twenty-fifth  section  provides  for  their 
removal,  for  official  negligence,  inefficiency  or  misconduct, 
"under  such  general  rules  and  regulations,  not  contraiy  to  law, 
as  may  have  been  established  by  the  board  of  supervisors." 
This  power  is  only  cumulative,  and  contemplates  that  for  the 
purpose  of  investigating  charges  against  policemen,  the  board  of 
supervisors  will  establish  some  general  regulations  for  the  con- 
venience of  such  proceeding.  But  the  act  in  this  respect  is 
only  directoiy,  and  a  failure  on  the  part  of  the  board  of  super- 
visors to  establish  such  general  rules  surely  could  not  have  the 
effect  to  keep  in  office  an  incompetent  policeman,  in  defiance  of 
those  who  appointed  him,  and  who  must  judge  of  his  fitness  for 
the  office.  The  twenty-eighth  section  provides  that  any  private 
citizen  may  prefer  charges  under  oath,  against  a  policeman, 
which  shall  be  considered  and  decided  by  the  police  judge,  chief 
of  police  and  president  of  the  board  of  supervisors.  This  was 
manifestly  designed  to  secure  to  any  citizen  the  right  to  prefer 
charges  and  have  them  decided,  and  was  not'  intended  for  the 
benefit  of  policemen;  but,  on  the  contrary,  rendered  him  liable 
to  be  proceeded  against,  whenever  any  private  citizen  felt  him- 
self aggrieved  by  his  conduct.  The  last  clause  of  the  same  sec- 
tion provides  that  any  officer  appointed  or  elected  under  the 
Consolidation  Act  may  be  removed  from  office  in  the  mode  pre- 
scribed by  law.  The  Constitution,  which  is  the  highest  law, 
provides  that  where  the  duration  of  the  office  is  not  defined  by 
law,  the  officer  may  be  removed  by  the  appointing  power  at 
pleasure,  and  the  clause  above  quoted  is  but  a  recognition  of 
this  power. 

3.  It  is  claimed  on  behalf  of  the  appellants  that  the  Consoli-' 
dation  Act  is  unconstitutional  and  void.  If  this  be  granted,  for 
the  sake  of  the  argument,  it  must  be  fatal  to  the  appellants' 
cause.  They  were  appointed  to  office  under  and  in  virtue  of  the 
same  act  and  not  otherwise,  and  of  course,  if  the  act  is  void, 
they  were  never  legally  in  office.  But  they  attempt  to  escape 
this  result  on  the  plea  that  the  police  judge  and  chief  of  police 
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who  appointed  them,  were  in  office  under  the  former  citj 
charter,  thoug^h  called  by  different  names,  to  wit:  Recorder  and 
Marshal.  The  reply  to  this  is  two-fold,  to  wit;  First,  that  the 
Consolidation  Act  repeals,  in  express  terms,  the  former  charter, 
and  the  repealing  clause  is  valid,  even  though  the  remainder  of 
the  act  be  unconstitutional.  Second,  the  charter  of  1855,  even 
if  it  remained  in  force,  did  not  authorize  the  marshal  and  re- 
corder to  appoint  policemen,  but  conferred  that  power  on  the 
mayor,  presidents  of  the  two  boards  of  aldermen,  and 
[101]  marshal.  (See  *section  35  of  the  charter  of  1855.)  It  is 
most  evident,  therefore,  that  if  the  Consolidation  Act  is 
unconstitutional,  the  relators  never  were  in  office. 

4.  We  maintain  the  Consolidation  Act  is  not  unconstitu- 
tional. We  submit,  there  is  nothing  in  the  Constitution  to  pro- 
hibit the  Legislature  from  making  the  boundaries  of  a  city,  co- 
terminous with  those  of  a  county;  nor  from  imposing  on  county 
officers  the  performance  of  other  duties  than  tnose  which  ordi- 
narily belong  to  them. 

We  think,  most  clearly,  that  the  Consolidation  Act  does  not 
attempt  to  abolish  the  county  of  San  Francisco,  nor  its  county 
government.  On  the  contrary,  it  expressly  provides  for  the 
election  of  all  constitutional  county  officers,  and  in  no  respect 
abridges  their  powers;  nor  does  it  in  express  terms,  or  by  im- 
plication, attempt  to  abolish  the  county,  or  deny  to  it  any  con- 
stitutioncil  right. 

The  Constitution,  Art.  XI,  sec.  4,  requires  the  Legislature  to 
provide  a  system  of  town  and  city  governments,  which,  as  nearly 
as  practicable,  shall  be  uniform  throughout  the  State;  but  the 
Legislature  is  to  judge  of  the  propriety  of  such  enactments;  and 
if  ^s  Court  were  to  attempt  to  control  the  legislative  discretion 
in  this  re8|>ect,  it  would  deny  to  the  Legislature  the  right  to 
decide  for  itself  in  respect  to  a  matter  which  is  purely  legisla- 
tive, and  not  judicial  in  its  character.  The  provision  quoted 
above,  is,  at  most,  only  directory,  and  if  the  Legislature  fails  to 
perform  its  duty  in  respect  to  the  establishment  of  a  unif onn 
^stem  of  town  and  county  governments,  the  remedy  is  through 
tne  ballot-box,  and  not  by  an  appeal  to  the  Courts.  {People  v. 
Coleman,  4  Cal.  R.  46.) 

,  We  proceed  now  to  consider  the  last  objection  which  is  urged 
against  the  constitutionality  of  this  Act,  to  wit:  that  which  re- 
lates to  the  defective  provision  for  the  election  of  county  officers 
in  San  Mateo  County.  The  only  authority  cited  by  the  defend- 
ant on  this  point  is,  the  case  of  Warren  v.  Mayor  and  Aldermen 
of  Charlestown,  2  Gray's  R.  84,  which  turned  chiefly  upon  the 
Constitution  and  statutes  of  Massachusetts. 

It  will  be  observed,  that  our  Act  undertakes  to  do  precisely 
the  reverse  of  what  was  attempted  in  the  Massachusetts  case; 
to  wit:  to  divide  our  county  into  two,  and  not  to  unite  two  sep- 
arate and  distinct  corporations  into  one.  Nor  is  it  claimed 
that  the  people  of  San  Mateo  County  are  deprived  of  their 
right  of  representation^  as  were  the  people  of  Charlestown  in 
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the  other  case.  On  the  contraiy,  in  respect  to  the  exercise  of 
the  right  of  siiffirage  for  all  political  officers,  the  people  of  San 
Mateo  are  wholly  unaffected  by  the  Act,  and  are  entitled  to 
Tote,  and  be  represented,  precisely  in  the  same  manner  as  be- 
fore the  passage  of  the  Act.  (See  schedule,  sec.  9,  subdivision 
20J 

But  if  the  Act  were  unconstitutional,  so  far  as  it  is 
supposed  *to  deprive  San  Mateo  of   county  officers,  it    [102] 
would  not^  for  that  cause,  be  void  so  far  as  relates  to  this 
county. 

In  the  Boston  case,  the  Court  decided  that  so  much  of  the 
Act  as  simply  united  the  two  corporations  into  one  was  void, 
solely  on  me  ground  that  under  the  laws  of  that  State,  the 
Legislature  could  not  divide  a  Senatorial  District,  except  at 
stated  periods.  Except  for  this  provision,  the  Court  would 
have  decided  that  the  Act  was  constitutional,  so  far  as  it 
changed  the  boundaries  of  the  two  cities  and  united  them  into 
one. 

We  invite  the  attention  of  the  Court  to  the  latter  part  of  the 
decision  in  the  Boston  case,  and  we  insist  on  the  principle  there 
settled,  that  so  much  of  our  Act  as  erects  San  Mateo  into  a  new 
county  is  constitutional,  and  if  other  provisions  of  the  Act  in 
respect  to  the  new  county  are  in  violation  of  the  Constitution, 
it  does  not  follow  that  the  whole  is  void. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubkett, 
J.,  concurring. 

Two  propositions  are  involved  in  this  case:  first,  the  authority 
of  the  appointing  power  to  remove  an  officer,  when  the  term  of 
the  office  is  not  fixed  by  law;  and  second,  the  constitutionality 
of  the  Act  consolidating  the  city  and  county  governments  of 
San  Francisco.  \ 

The  Constitution  of  this  State,  section  7,  Article  XI,  provides, 
''when  the  duration  of  any  office  is  not  provided  for  by  this 
Constitution,  it  may  be  declared  by  law,  and  if  not  so  declared, 
it  shall  be  held  during  the  pleasure  of  the  authority  making  the 
appointment;  nor  shiill  the  duration  of  any  office,  not  fixed  by 
this  Constitution,  ever  exceed  four  years." 

By  a  reference  to  lexicographers,  it  will  be  found  that  the 
word  "duration"  signifies  "extent,"  "limit,"  or  "time."  When, 
therefore,  the  time  of  holding  is  not  fixed,  the  tenure  of  the  office 
is  at  the  pleasure  of  the  appointing  power.  This  power  of  re- 
moval cannot  be  divested  or  taken  away,  except  by  limiting  the 
term. 

A  law  which  provides  that  an  officer  may  be  removed  in  a  cer- 
tain way,  or  for  a  certain  cause,  does  not  restrain  or  limit  the 
power  of  removol  to  the  cause  or  manner  so  indicated.  The 
power  to  remove  is  an  incident  to  the  power  to  appoint,  as  a 
general  proposition,  and  is  made  so  expressly  by  the  Constitu- 
tion. 

The  only  way  in  which  this  power  of  removal  can  be  limited 
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is  by  first  fixing  the  duration  or  term  of  office,  and  then  provid- 
ing the  mode,  if  deemed  necessary,  by  which  the  officer  may  be 
removed  during  the  term.  A  law  winch  simply  provides  that  a 
party  shall  not  be  removed,  except  in  a  given  case,  where  the 
duration  of  the  office  is  not  declared,  would,  in  our  opinion,  be 

unconstitutional. 
[103]  ^Having  disposed  of  the  first  point,  we  will  proceed  to 
consider  the  question  of  the  constitutionality  of  the  Act. 
In  this  connection  it  may  be  remarked  that  if  some  of  the  pro- 
visions of  the  bill  are  unconstitutional,  this  will  not  vitiate  the 
whole  Act,  unless  they  enter  so  entirely  into  the  scope  and  de- 
sign of  the  law,  that  it  would  be  impossible  to  maintain  it,  with- 
out such  obnoxious  provisions. 

It  is  not  our  intention  to  examine  the  various  provisions  of 
this  Act,  to  reconcile  its  apparent  incongruities,  or  to  point  out 
those  particular  provisions  that  may  be  obnoxious  to  constitu- 
tional objections,  but  simply  to  determine  whether,  as  a  whole, 
it  can  be  maintained.  In  this  respect,  we  see  no  good  reason 
for  pronouncing  the  Act  void. 

The  arguments  are  mainly:  First,  that  the  Constitution  dis- 
tinguishes between  city  and  county  governments,  and  that  the 
two  cannot  be  merged;  second,  that,  in  point  of  fact,  there  has 
been  no  consolidation  of  the  two  governments,  as  appears  by 
the  Act  itself;  and  third,  that  by  the  provisions  of  the  Act,  the 
people  of  San  Mateo  county  are  disfranchised. 

On  the  first  point,  it  may  be  said  that  the  Constitution  has 
divided,  or  made  provision  for  dividing,  the  State,  for  political 
purposes,  into  counties;  and  has  further  provided  for  the  organ- 
ization of  towns,  cities,  etc.,  for  municipal  purposes.  There  is 
no  constitutional  inhibition  against  incorporating  a  portion  of 
the  inhabitants  of  a  county  as  a  city,  or  creating  a  county  out  of 
the  territory  of  a  city;  the  very  necessity  of  the  case  both  per- 
mits and  demands  it.  And  as  a  city  may,  by  legislative  enact- 
ment, spring  from  the  body  of  the  county,  being  the  first  sub- 
division of  the  territory  and  political  power  of  Uie  State,  there 
is  no  reason  in  law  why  it  may  not  be  resolved  back  to  ite  orig- 
inal elements,  or  why  the  power  that  has  called  this  political 
being  into  existence  may  not  again  destroy  it.  There  is  no 
limitation  on  the  power  of  the  Legislature  in  this  respect,  and 
economy  and  convenience  may  often  require  that  an  Act  incor- 
porating a  city  should  be  repealed,  and  the  inhabitants  thereof 
placed  in  their  original  situation. 

It  may  be  well,  in  this  connection,  to  answer  the  second  ob- 
jection. The  language  of  the  Act  is  somewhat  ambiguous,  but 
it  was  evidently  the  intention  of  the  Legislature  to  repeal  the  Act 
incorporating  the  city  of  San  Francisco,  and  to  merge  the  city 
and  county  governments  into  one,  as  a  **  county  government," 
under  the  direction  of  county  officers. 

We  come  now  to  an  examination  of  the  third  point,  viz. :  that 
the  Act  disfranchises  the  citizens  of  San  Mateo  county. 

The  first  argument  in  support  of  this  proposition  is,  that  no 
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safficient  proYision  is  made  bj  the  Act  for  the  election  of  officers 
for  that  county,  the  election  holden  under  the  same  having  been 
declared  Toid  by  this  Court.  If  there  ifvere  a  permanent 
depriva-*tion  of  the  political  privileges  of  the  citizens  of  [104] 
that  county,  and  the  law  furnished  no  mode  of  remedying 
the  evil  for  years  to  come,  we  might  ^ause  before  we  decided  to 
uphold  this  Act.  But  when  we  take  into  consideration  that  the 
Legislature  did  attempt  to  make  pr& vision  for  an  election,  and 
that  the  result  was  defeated  by  carelessness  or  mistake,  and  that 
it  is  now  in  session,  ready  to  act  upon  the  matter,  it  would  ill 
beseem  us  to  pronounce  the  whole  law  unconstitutional,  for  a 
trifling  defect  so  easily  remedied. 

Again,  it  is  said  that  the  people  of  San  Mateo  are  disfran- 
chised, because,  by  the  terms  of  the  Act,  the  counties  of  San 
Francisco  and  San  Mateo  are  joined  together  as  an  Assembly 
district.  On  examination  of  the  Constitution,  it  will  be  found 
that  provision  is  made  for  "  Assembly  districts,"  and  there  is 
nothing,  that  we  know  of,  which  would  limit  the  power  of  the 
Legislature,  in  joining  two  counties  as  a  district,  for  the  elec- 
tion  of  one  or  more  Assemblymen.  It  would  in  some  cases  be 
but  an  act  of  justice,  giving  to  the  inhabitants  thereby  a  full 
'representation;  while  on  the  other  hand,  it  might  operate  to 
defeat  the  choice  of  one  county,  by  overwhelming  it  with  the 
majority  vote  of  another. 

It  is  not  our  province,  however,  to  say  what  the  consequences 
of  such  a  practice  might  be.  It  is  sufficient  that  the  Legislature 
possess  the  power,  and  they  alone  are  responsible  for  its  exer- 
cise. 

The  case  of  Warren  v.  The  Mayor  and  Aldermen  of  Charleslown 
(2  Gray,  84),  has  been  relied  on  by  the  appellant,  as  sustaining 
the  unconstitutionality  of  this  Act.  An  examination  of  the  case, 
however,  will  show  that  the  Constitution  and  laws  of  the  State 
of  Massachusetts  differ  essentially  from  those  of  California,  and 
that  the  case  is  not  analogous  to  the  one  before  us. 

There  may  be  some  imconstitutional  features  in  the  bill,  and 
some  provisions  which  will  tax  the  ingenuity  of  counsel  and 
Courts  to  reconcile,  but  as  a  whole,  we  are' satisfied  that  it  is 
not  so  vitally  defective  as  to  warrant  us  in  pronouncing  it  un- 
constitutional. 

Judgment  affirmed. 


FREEMAN  et  al.  v.  POWEES  et  al. 

JusncB  OF  THB  Peac« — JURISDICTION  LIMITED.— The  jurisdiction  of  Justices 
of  the  Peace  is  limited  by  the  Constitution  to  cases  in  which  the  value 
of  the  thing  in  controversy  does  not  exceed  the  sum  of  two  hundred 
dollars,  except  in  proceedings  under  the  statute  concerning  forcible  entry 
and  unlawful  detainer. 

Idem.— MiNiNo  Culucb.— The  fact  that  the  thing  in  dispute,  a  mining  claim, 
is  worth  more  than  two  hundred  dollars,  ousts  the  justice  of  his  juris- 
diction. 
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Appeal  from  the  County  Court  of  the  Coxmty  of  CalaTeras. 

[105]  *This  was  an  action,  brought  by  Freeman  and  others, 
for  the  recovery  of  the  possession  of  a  mining  claim,  be- 
fore a  justice  of  the  peace,  who  rendered  judgment  for  defend- 
ants. Plaintiffs  appealed  to  the  County  Court,  where  a  trial  de 
novo  was  had,  and  judgment  entered  for  the  plaintiffs.  On  the 
trial  in  the  County  Court,  the  defendants  offered  to  prove  one 
of  the  allegations  in  their  answer,  that  the  claim  in  controversy 
exceeded  in  value  the  sum  of  two  hundred  dollars,  which  the 
Court  refused  to  permit  them  to  do.    Defendants  appealed. 

Robinson,  BeaUy  df  BoUs,  for  Appellants. 

Crocker  do  Bobinaon,  for  Respondents. 

Terry,  J.,  delivered  the  opinion  of  the  Court— Murray,  C.  J., 
concurring. 

The  jurisdiction  of  justices  of  the  peace  is  limited  by  the  Con- 
stitution to  cases  in  which  the  amount  involved  does  not  exceed 
two  hundred  dollars,  excepting  in  proceedings  arising  under 
the  statute  concerning  forcible  entry  and  detainer.  (See  Zander 
V.  Coe,  5  Cal.  230;  and  Van  EUen  v.  J%Ls(m,  6  Cal.  19;  and  Hart 
V.  Moon,  6  Cal.  161.) 

It  follows  that  the  Court  erred  in  refusing  to  allow  defendant 
to  prove  the  value  of  the  mining  claim,  as  alleged  in  his  an- 
swer. • 

Judgment  reversed  and  cause  remanded. 


ABELL  V.  COONS  et  al. 

MoBTOAOE,  Sale  of  Pbopebtt  Attectbd  bt  Lien. — Where  the  plaintiff, 
being  the  owner  of  an  undivided  one  half  of  a  tract  of  land,  mortgaged 
his  interest  therein  to  A.,  and  subsequently,  with  his  co-tenant,  con- 
yeyed  the  land  to  B.  and  C,  two  thirds  to  one  and  one  third  to  the 
other,  by  two  separate  deeds,  in  each  of  which  is  set  forth  the  agreement 
of  the  grantees  to  assume  the  payment  of  the  mortgage;  and  after  the 
mortgage  fell  due,  the  plaintiff  filed  his  bill  against  B.  and  G.,  to  com- 
pel a  foreclosure  and  payment:  Held,  that  the  case  was  one  of  chan- 
cery jurisdiction,  and  that  it  was  not  necessary  for  plaintiff  first  to  pay 
off  the  mortgage  before  bringing  his  action. 

Ideh. — ExTEirr  of  Lien. — The  assumption  of  the  payment  of  the  mortgage 
by  the  defendants,  did  not  extend  it  oyer  the  whole  land,  nor  does  it 
amount  to  an  understa  adin^  to  pay  it  as  part  of  the  purchase-money, 
8o  as  to  give  the  vendors  a  hen  on  the  whole  land. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

It  appears  from  the  testimony  in  this  case  that  Abell  and 
Stevens  purchased  a  tract  of  land  from  one  Weber;  soon  after 
the  purchase,  Abell  mortgaged  all  his  right,  title  and  interest, 
in  said  land  to  one  Humphreys  for  the  sum  of  eight  thousand 
dollars;  after  which  said  Abell,  together  with  Stevens,  conveyed 
two  thirds  of  the  land  purchased  from  Weber,  to  one 
[106]    Coons,  and  *the  remaing  one  third  to  one  Dennison;  the 


Digitized  by  VjOOQIC 


Jan.  1857.]  Abexl  v.  Ooons.  107 

deeds  to  Dennison  and  Coons  both  contain  this  recital  or  coTe- 
nant:  ''The  said  party  of  the  second  part  hereby  agreeing  to 
assume  the  payment  of  a  certain  mortgage  for  the  sum  of  eight 
thousand  dollars,  now  existing  on  said  premises."  After  the 
mortgage  had  become  due,  Abell  filed  his  bill  in  chanc^y  to 
compel  a  foreclosure  and  payment. 

Coons  paid  sixteen  thousand  dollars  for  his  two  thirds,  and 
Dennison  eight  thousand  dollars  for  his  one  third.  Coons  sub- 
sequently incumbered  his  interest  in  the  land  to  third  parties, 
who  are  also,  as  well  as  Humphreys,  made  defendants.  The 
Court  below  entered  a  decree  for  the  sale  of  the  whole  land,  and 
for  the  application  of  the  proceeds  to  the  payment  of  the  mort- 
gage of  Humphreys  and  of  plaintiffs*  costs.  Defendants  ap- 
pealed. 

Crittenden  dt  IngCy  for  Appellants. 

In.  this  action,  Abell,  who  is  Humphreys'  debtor,  sues  his 
creditor  Humphreys,  together  with  Coons  and  Dennison,  the 
purchasers  of  the  property,  subject  to  the  mortgage  of  Hum- 
phreys and  numerous  other  de|/endants  holding  mortgages  from 
Coons,  and  prays  a  sale  of  the  whole  property  to  satisfy  his  debt 
to  Humphreys,  and  the  application  of  the  proceeds  to  the  pay- 
ment of  the  debt  and  costs,  alleging  that  Coons  and  Denmson 
did  not  pay  his  debt  to  Humphreys,  and  that  it  remains  a  per- 
sonal liability,  etc. 

If  Humphreys,,  the  creditor  of  the  plaintiff,  had-  brought  an 
action  against  Abell  for  the  money  due  on  the  note,  and  against 
Coons,  Dennison,  and  the  subsequent  mortgagees,  to  foreclose 
his  mortgage,  he  wotdd  have  recovered  judgment  against  Abell 
for  the  debt,  and  obtained  a  decree  for  the  ^e  of  the  undivided 
half  interest  in  the  premises,  that  being  all  the  interest  Abell 
had  when  he  made  the  mortgage,  and  all  the  interest  embraced 
in  the  deed  of  mortgage. 

But  by  the  unnatural  and  anomalous  proceeding  attempted  in 
this  action,  it  is  sought  to  subject  the  whole  property  to  sale 
instead  of  the  half  interest;  in  other  words,  to  give  to  Hum- 
phreys, as  defendant,  a  right  which  he  could  have  no  pretence 
to  claim  as  a  plaintiff,  and  to  protect  Abell  to  the  extent  of  the 
whole  property,  though  he  was  never  the  owner  of  more  than 
the  undivided  half. 

Again,  here  is  a  foreclosure  of  a  mortgage  independently  of 
the  debt,  and  without  any  attempt  directly  to  ascertain  its  ex- 
istence or  amount,  vnthout  any  judgment  for  the  recovery  of 
any  money,  and  without  any  satisfaction  of  any  debt  under  the 
decree  of  foreclosure. 

And  under  this  decree  of  foreclosure,  property  7s  to  be 
sold  *which  never  belonged  to  the  mortgagor,  and  never   [107] 
was  embraced  in  the  mortgage. 

It  is  not  contended  by  the  plaintiff  that  Coons  and  Dennison 
are  personally  liable  for  the  |8,000  upon  the  deed  made  to  them, 
and  no  judgment  for  the  debt  is  prayed  or  rendered  against 
them. 
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The  appellants  insist:  First,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
facts  do  not  justify  any  judgment  in  this  action  for  the  fore- 
closure of  the  mortgage  of  Abell  to  Humphreys.  Second,  that 
if  any  decree  for  the  sale  of  the  mortgaged  property  can  be 
made  in  this  action,  it  should  only  be  for  the  sale  of  the  one 
half  interest  which  was  mortgaged. 

The  action  is  probably  brought  under  the  five  hundred  and 
tweniy-scTenth  section  of  the  Act  to  Regulate  Proceedings, 
etc.,  which  says  that  an  action  may  be  brought  **  against  two  or 
more  persons  for  the  purpose  of  compelling  one  to  satisfy  a 
debt  due  to  the  other  for  which  the  plaintiff  is  bound  as  secu- 
rity." 

But  this  Act  does  not  cover  the  case.  The  plaintiff  is  not 
bound  as  security  for  the  debt  due  from  any  of  the  defendants 
to  another.  He  is  bound  to  the  defendant,  Humphreys,  for  the 
payment  of  his  own  debt.  He  is  the  principal,  and  not  the 
security.  Coons  and  Dennison  are  not  bound  to  Humphreys 
either  as  principal  or  sureties.  There  is  no  contract  whatever 
between  them  and  Humphreys.    • 

If  the  clause  in  the  deeds  of  Abell  and  Stevens  to  Coons  and 
Dennison,  could  be  construed  into  any  obligation  on  the  part  of 
the  latter  to  pay  Abell's  debt  to  Humphreys,  Abell  would  only 
have  the  right  to  recover  from  them  personally  what  he  had 
been  obliged  to  pay  Humphreys,  in  consequence  of  their  failing 
to  pay  him.  But  before  he  could  maintain  any  action  against 
them,  he  would  first  have  to  pay  Humphreys. 

But  there  is  no  such  obligation  on  the  part  of  Coons  and 
Dennison.  The  clause  in  the  deed  is  nothing  but  the  declara- 
tion of  Abell  and  Stevens,  that  the  purchasers  of  the  property, 
Dennison  and  Coons,  are  to  take  it  subject  to  the  existing  in* 
cumbrance  of  $8,000,  which  was  an  incumbrance  on  the  undi- 
vided half  interest.  The  word  "premises"  means  not  the 
whole  estate  in  the  property  described,  but  the  lots  of  land 
themselves.  If  it  means  the  whole  estate  in  the  property,  then 
there  is  no  such  mortgage  shown  to  exist,  or  it  must  refer  to 
some  other  mortgage  than  that  of  Abell  to  Humphreys,  for  that 
is  not  of  the  whole  estate,  but  only  of  the  half  interest. 

But,  as  has  been  said  before,  this  clause  in  the  deed  is  not  an 

assumption  of  the  debt  secured  by  the  mortgage,  but  a  mere 

recognition  of  the  mortgage  as  an  "existing"   incum- 

[108]    brance,  and  *that  recognition  is  utterly  inconsistent  with 

the  idea  of  an  intention  to  change  its  terms. 

Yet,  by  the  judgment  of  the  Court,  a  new  mortgage  upon  the 
whole  property  is  in  effect  created  and  foreclosed  to  the  en- 
tire sacrifice  of  the  rights  of  the  defendants  who  hold  under 
Coons,  and  who  have  taken  mortgages  from  him  with  notice 
only  of  a  prior  mortgage  of  Abell  to  Humphreys  upon  the  undi- 
vided half  interest  only. 

B,  S.  Brooks,  for  Respondent. 

The  complaint  is  in  the  nature  of  a  bill  quia  timet,  for  the  gen- 
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eral  principles  of  which  eee  2  Stoiy  on  Eq.  Juris.,  Chap.  21, 
''  Bills  Quia  Timet/'  and  in  regard  to  the  present  bill,  see  more 
particularly  Sec.  849  of  the  same  Chap.,  p.  186;  also  Sec.  327, 
Tol.  1,  p.  353.  "  Sureties  are  entitled  to  come  into  a  Court  of 
Equity  after  a  debt  has  become  due,  to  compel  the  debtor  to 
exonerate  them  from  their  liability."    (See  also  Sec.  730.) 

The  plaintiff  here  stands  in  the  lis^ht  of  a  surety  of  the  de- 
fendants. They  have  agreed  to  pay  the  debt,  and  have  charged 
the  land  with  the  payment.  The  debt  is  due.  The  security  is 
depreciating.  The  liability  is  increasing  by  the  accumulation  of 
interest.  The  defendants  are  the  principal  debtors.  If  they 
pay  the  debt  it  is  absolutely  discharged,  and  there  is  an  end  of 
it.  The  plaintiff  is  a  surety.  If  the  defendants  pay  the  debt, 
his  liability  is  at  an  end.  If  he  pays  the  debt,  he  has  recourse 
over  against  them.  He  is,  as  far  as  they  are  concerned,  a  mere 
surety.  (1  Hillman  on  Mortgages,  236;  see,  also,  Heyer  v. 
Fruyn,  7  Paige  Ch.  465;  Ticey,  Annin,  2  Johns.  Ch.  128;  Btge- 
low  V.  Bu8h,  6  Paige  Ch.  343;  Bank  of  U.  S.  v.  Stewart,  4  Dana, 
28;  Eddy  v.  Traver,  6  Paige,  521;  Cox  v:  WJieeler,  7  Paige, 
248.) 

The  defendants  objected  further  that  the  plaintiff  was  not  en- 
titled to  a  decree  for  the  sale  of  the  whole  premises,  but  only 
for  an  undivided  moiety. 

In  regard  to  this  point,  we  present  three  propositions  in  sup- 
port of  our  claim  of  a  lien  upon  the  whole  property: 

1.  That  Abell,  Stevens,  Dennison  and  Coons,  as  parties  to 
said  deeds,  and  the  other  defendants,  as  parties  claiming 
through  them,  are  estopped  by  the  recitid  in  me  deeds  to  deny 
that  the  mortgage  is  a  hen  upon  the  entire  premises  and  cannot 
be  heard  in  Court  to  assert  in  contradiction  of  said  recital  that 
the  mortgage  was  a  lien  only  upon  the  moiety. 

2.  That  however  the  fact  might  have  been  originally,  tht)  said 
recital  amounts  to  a  covenant  on  the  part  of  the  said  Dennison 
and  Coons,  that  the  said  mortgage  should  thereafter  be  a  lien 
upon  the  entire  property. 

3.  That  the  said  mortgage  debt  was  assumed  by  said  Denni- 
son and  Coons  as  a  part  of  the  purchase-money  of  the  said  es- 
tate, which  thereby  became  an  equitable  lien  upon  the 
estate,  of  which  *the  notice  contained  in  the  deed  charges  [109] 
all  parties  claiming  by,  through,  or  under  them.  (Beats, 
Adm'r.,  v.  Schwaks,  Ea^r,,  Marsh.  Ky.  R.  475;  Bank  of  Ken-- 
tucky  V.  Vance,  Adm'r,,  4  Litt.  172;  Colyer  v.  Jackson,  3  Mon. 
23;  4  Cowen  &  Hill's  Notes  to  Phil,  on  £v.  455.) 

As  to  what  is  sufficient  notice,  see  1  Story  on  Eq»  399  to  400, 
and  Johnson  v.  McCall,  10  Johns.  376. 

MuBBAY,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court—TEBBY,  J.,  concurring. 

As  to  the  remedy  we  are  satisfied  that  the  case  is  one  of  chan- 
cery jurisdiction,  and  it  is  not  necessary  for  Abell  to  first  pay 
the  amount  of  the  mortgage  to  Humphreys,  before  he  can  bring 
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his  action  against  Coons  and  Dennison;  in  fact,  he  might  be 
unable  to  do  so,  and  although  primarily  liable  to  Humphreys, 
still,  in  this  transaction,  he  is,  in  fact,  a  security  for  Coons  and 
Dennison,  as  it  is  evident  that  he  will  only  be  liable  to  Hum- 
phreys in  the  event  of  non-payment  by  them,  or  the  failure  of 
the  premises  to  bring  the  amount  of  the  mortgage  debt. 

The  first  question  which  naturally  suggests  itself,  is  as  to  the 
character  of  the  clause  in  the  deeds  above  quoted.  It  is  to  be 
observed  that  the  mortgage  by  Abell  (he  and  Stevens  holding 
as  joint-tenants),  only  extended  to  the  undivided  one  half  of  the 
premises.  It  is  now  contended  that  this  clause  extended  the 
mortgage  to  the  whole  premises,  and  that  all  the  lands  became 
charged,  and  if  such  is  not  the  legal  effect  that  it  amounts  to  an 
undertaking  upon  the  part  of  the  grantees  to  assume  the  debt 
of  eight  thousand  dollars,  as  a  portion  of  the  purchase-money, 
and  that  the  vendors  have  a  lien  on  the  whole  premises,  for  the 
amount  unpaid. 

The  words  of  the  deed  "assume  the  payment  of  the  mortgage 
now  existing  on  the  premises,"  can  by  no  just  rule  be  said  to 
extend  the  terms,  but  rather  to  define  and  limit  the  extent  of 
the  mortgage.  What  was  the  mortgage,  then,  existing  on  the 
premises?  It  was  a  mortgage  of  the  undivided  one  half  interest 
of  AbeU,  and  this  they  assumed. 

Let  us  next  inquire,  whether  the  covenant  can  be  considered 
as  raising  a  vendor's  lien.  It  will  be  borne  in  mind  that  both 
deeds,  that  of  two  thirds  to  Coons,  and  the  remaining  one  third 
to  Dennison,  contain  this  provision.  Now,  can  it  reasonably  be 
supposed  that  Dennison,  who  purchased  on  the  same  day  with 
Coons,  a  one  third  interest,  for  which  he  paid  eight  thousand 
dollars,  undertook  to  pay  the  further  sum  of  eight  thousand 
dollars  when  the  remaining  two  thirds  were  sold  for  sixteen 
thousand  dollars,  with  the  contingent  charge  of  eight  thousand 
more.  This  would  make  Dennison's  interest,  in  the  event  he 
had  to  pay  the  mortgage,  cost  sixteen  thousand  dollars;  while 
Coons'  two  thirds  could  not  cost  in  any  event  more  than 
[110]  twenty-four  thou-*sand  dollars,  making  a  difference,  as 
against  Dennison,  in  the  price  of  one  third  of  the  land, 
of  four  thousand  dollars. 

The  fact  that  this  provision  was  inserted  in  both  deeds,  and 
that  it  would  work  unequally  and  unjustly  in  the  two  cases,  if 
the  construction  contended  for  was  maintained,  is  a  strong  cir- 
cumstance tending  to  raise  the  presumption  that  the  clause  was 
simply  designed  as  a  recognition  of  the  mortgage,  and  not  as  an 
individual  assumption  by  each  vendee.  In  this  connection  it 
might  be  asked,  if  it  were  an  undertaking  to  pay  the  eight  thou- 
sand dollars  as  part  of  the  purchase-money,  whether  Coons  or 
Dennison  was  primarily  liable,  or  could  both  be  compelled  to 
pay  the  mortgage? 

From  the  foregoing  conclusions,  we  are  of  opinion  that  the 
mortgage  from  Abell  to  Humphreys  is  a  charge  only  upon  an 
undivided  half  interest  of  said  premises,  and  the  Court  below  is 
ordered  to  modify  its  decree  in  conformity  with  this  opinion. 
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NIMS  V.  JOHNSON  et  al.* 

AppBAii— Etxdbhck  BsQUiaip  m  Stateiuert.— The  fact  of  the  appellants 
having  objected,  in  the  Gonrt  below,  to  the  introdaction  of  evidence  of 
location  of  a  school-land  warrant,  on  the  ground  that  it  was  not  recorded 
in  the  proper  office,  is  not  anfficient  to  jnstify  the  Appellate  Court  in 
presmning.that  such  was  the  case,  when  the  statement  on  appeal  con- 
tains no  evidence  ot  the  fact. 

Stats  LAia>s— Mimsbal  IiAinss.— The  Act  of  May  3,  1852,  makes  no  reserva- 
tion of  mineral  lands,  and  there  is  no  prohibition  against  locating  school 
land  warrants  on  any  of  the  mineral  lands  in  the  State. 

Etidence — Paboi<  op  Public  Bxcobds. — Where  all  the  records  of  a  former 
suit  have  been  destroyed  by  fire,  except  the  judgment-book,  parol  evi- 
dence of  the  pleading  and  issues  between  the  parties  is  inadmissible, 
unless  the  party  oifering  it  introduces,  at  the  same  time,  a  certified  copy 
of  the  judgment. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Comity  of  Amador. 

This  was  an  action  to  recover  possession  of  a  tract  of  land  in 
Amador  County,  upon  which  plaintiff  had  located  school-land 
warrants.  It  was  before  this  Court  in  January  Term,  1856,  and 
was  remanded  to  the  Court  below.     (See  6  Cal.  8.) 

The  case  was  tried  before  a  jury,  who  found  a  verdict  for 
plaintiff.  Motion  for  a  new  trial  was  .made,  and  overruled,  and 
judgment  entered  for  plaintiff.     Defendants  appealed. 

The  errors  assigned  are  so  explicitly  stated  in  the  opinion  of 
the  Court,  that  no  explanation  of  them  is  needed,  except,  per- 
haps, of  the  third.  The  defendants  offered  to  prove,  by  parol, 
the  pleadings  and  issues  in  the  case  at  its  first  trial,  all  the  rec- 
ords of  the  Court,  except  the  judgment-book,  having 
been  de-*stroyed  by  fire.  The  plaintiff  objected  to  the  [111] 
introduction  of  such  testimony,  unless  accompanied  with 
a  certified  copy  of  the  judgment.  The  objection  was  sustained 
under  the  exception  of  defendants,  who  could  not  then  produce 
a  copy  of  the  judgment,  the  judgment-book  being  at  Mokelumne 
Hill,  where  the  case  was  first  tried,  before  the  formation  of 
Amador  County. 

Smith  S  Hardy,  for  Appellants. 

The  first  objection  taken  to  the  introduction  of  the  warrants 
offered  by  the  plaintiff,  now  respondent,  in  support  of  his  title, 
was  well  taken,  and  should  have  been  sustained. 

The  lands  were  mineral  lands,  and  the  whole  current  of  de- 
cisions of  this  Court,  as  well  as  the  legislation  of  the  State,  are 
strongly  at  variance  with  the  right  of  exclusive  use,  or  occupa- 
tion, of  public  lauds  containing  mines  of  precious  metals.  (See 
Act  of  April  20,  1852,  Comp.  Laws,  p.  896,  sec.  1;  and  Stokes  v. 
Barrett,  Jan.  T.  1855.)  And  we  come  within  this  decision  and 
provision  of  that  Act,  for  the  reason  that  the  provisions  of  the 
Act  of  April  20,  1852,  are  extended  to  persons  holding  under 
this  Act.    (See  Comp.  Laws,  p.  898,  sec.  7.) 

•Tliis  cMtt,  when  before  tms  Court  in  1856,  WM  entlttad  Nimt  y.  Palmer,    Bee  «  GaL  p. 
6;  tMpott  417. 
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The  Act  under  which  the  school-land  warrants  were  issued, 
and  pursuant  to  which  the  location  was  pretended  to  have  been 
made,  requires  that  the  location  be  made  with  the  clerk  of  the 
County  Court,  and  this  location  was  made  with  the  county  re- 
corder.    (See  Comp.  Laws,  p.  870,  sec.  11.) 

The  Court  below  should  have  admitted  the  testimony  of  Burn- 
sides  and  Dudley,  as  to  the  former  suit. 

A  judgment  binds  the  parties  and  the  privies,  as  to  all  mat- 
ters upon  which  proof  was  admissible  under  the  pleadings. 
(Gardner  v.  Buckler,  3  Cowen,  120.) 

So  in  any  issue  whiich  causes  the  title  to  be  adjudicated,  the 
judgment  estops  the  parties  from  a  further  litigation  of  that 
title.  (Caston  v.  Perry,  1  Bailey,  553;  Marsh  v.  Pier,  4  Kawle, 
273;  SmUh  v.  Shertcood,  4  Conn.  276|  Davis  v.  Murphy,  2  Rich- 
ardson, 560;  McKissick  v.  McKissick,  6  Humph.  75;  Chase  v. 
Walker,  26  Maine,  555;  Dyson  v.  Leek,  6  Strob.  141.) 

The  objection  that  the  judgment-book  was  not  produced,  was 
frivolous. 

Suppose  that  we  had  offered  the  judgment-roll,  would  any 
sane  attorney  contend  that  we  must  have  introduced  the  judg- 
ment-book, which  is  only  an  annotation,  or  index,  containing 
no  evidence  whatever. 

It  was  the  judgment-roll  which  was  destroyed  by  fire,  and 

which  we  proposed  to  establish  by  parol — that  is,  we  offered 

evidence  of  the  complaint,  answer,  verdict  of  the  jury,  and 

award  of  judgment.     This  was  a  complete  judgment-roll, 

[112]    and  the  judg-*ment-book  was  wholly  unnecessary,  and 

not  part  of  the  record. 

The  Court  should  have  permitted  the  appellants  to  prove  that 
the  lands  in  controversy  were  mineral  lands: 

1.  Because,  as  has  been  before  argued,  if  the  land  was  gold- 
bearing  land,  no  location  could  be  made  by  any  one  by  means  of 
school-land  warrants. 

2.  If  the  land  was  mining-ground,  the  plaintiff  had  no  right 
to  exclude  the  defendants  from  entering  them  for  mining  pur- 
poses, for  the  restrictions  of  the  first  section  of  the  Act  of 
the  Legislature  prescribing  the  manner  of  maintaining  and 
defending  possessory  actions,  on  public  lands,  are  extended  by 
the  seventh  section  of  the  same  Act  to  locations  under  the  Act 
concerning  school-land  warrants.  (Comp.  Laws,  p.  898,  sec.  7.) 

As  well  might  counsel  contend  that  these  warrants  coidd  have 
been  located  on,  and  conveyed  title  to  lands  below  tide-water, 
which,  all  jurists  agree,  belong  to  the  State  by  virtue  of  her 
sovereignty.    (See  Hicks  v.  JieU  et  al,,  3  Cal.  219.) 

Robinson,  BeaUy  &  Boils,  for  Bespondent. 

MuRBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Tebry 
concurring. 

When  this  cause  was  here  before,  we  held  that  the  Act  of 
May  3,  1852,  commonly  known  as  the  ' 'school-land  Act/'  did 
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not  conflict  with  the  Act  of  Congress  of  1841,  and  that  it  was 
competent,  in  this  respect,  for  the  Legislature  to  determine 
what  should  constitute  evidence  of  title  between  the  citizens  of 
this  State. 

This  point  is  again  presented,  but  we  are  indisposed  to  review 
our  former  opinion- 
There  are  but  three  assignments  of  error,  which  it  will  be 
necessary  to  notice.  First,  that  the  Court  erred  in  admitting 
evidence  of  location  of  the  school-land  warrants,  because  thej 
were  recorded  by  the  county  recorder,  instead  of  the  county 
clerk,  as  directed  by  law. 

This  would  be  good  ground  for  reversal,  if  the  fact  anywhere 
appeared  The  appellant  has  not  prepared  tt  statement  on  ap- 
peal from  the  final  judgment,  and  although  there  is  a  statement 
on  motion  for  new  trial,  which  is  sufficient,  so  far  as  it  goes',  it 
does  not  contain  the  evidence  complained  of.  The  only  refer- 
ence to  it,  is  in  the  objection  to  the  introduction  of  the  land 
warrants  on  this  ground,  but  it  is  not  shown  in  fact,  either  by 
setting  out  the  acknowledgments,  or  by  the  agreement  of  par- 
ties, that  they  were  fiUd  wiUi  the  county  recorder,  and  we  can- 
not presume  such  was  the  case,  simply  because  the  appellant 
objected  to  their  introduction  on  this  ground. 

The  second  error  relied  on,  is  the  refusal  of  the  Court 
to  per-'^'mit  the  witness  to  testify  whether  the  land  in    [113] 
question  was  mineral  land. 

The  Act  of  May  3, 1852,  makes  no  reservation  of  mineral  lands, 
and  a  party  is  not  prohibited,  either  by  that  law  or  any  other^ 
that  we  are  aware  of,  from  locating  school-land  warrants  on  any 
mineral  lands  of  the  state. 

The  third  assignment  of  error  is  untenable.  It  was  shown 
that  the  judgment-book,  containing  the  record  of  the  judgment 
in  the  former  suit,  was  not  destroyed.  Under  these  circum- 
stances, it  would  have  been  improper,  even  admitting  it  could 
be  done,  to  have  admitted  parol  evidence  of  the  pleadings  and 
issues  between  the  parties,  unless  the  appellant  had  also  been 
prepared  to  introduce  a  certified  copy  of  the  judgment. 

Judgment  affirmed. 


CHARD  ET  AL.  V.  HARRISON  kt  al. 

Fkbbt-Liockbb,  Powbs  to  Gbant.— The  power  to  grant  a  ferry-lioense  is 
not  jndicial,  and  its  exercise  properly  belongs  to  the  sapervisors. 

Innc.— Ekvibw  by  Gkbtiobabx.— The  exercise  of  such  a  power  by  a  Connty 
Judge,  is,  therefore,  an  excess  of  jurisdiction,  which  can  be  properly 
reviewed  on  certiorari. 

Idem.— Whsk  and  bt  whom  Wbit  hat  Issue.— It  is  not  necessary  to  the 
exercise  of  the  power  to  review,  that  the  Court  issuing  the  wnt  of  cer- 
Uarari  should  possess  appellate  jurisdiction,  and  the  writ  may  issue  from 
a  District  Court  to  a  County  Judge. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District,' 
of  the  County  of  Shasta. 
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This  appeal  is  prosecuted  from  an  order,  oi:.  judgment,  of  the 
District  Court  of  the  Ninth  Judicial  District,  dismissing  a  writ 
of  cerliorariy  previously  issued  to  the  County  Judge  of  Tehama 
County,  commanding  him  to  certify  certain  proceedings  had  be- 
fore him,  in  a  matter  involving  the  granting  of  a  ferry-license. 

It  appears  from  the  record  that  Chard  and  Finch,  the  appel- 
lants, had  been  for  several  years  running  a  ferzy  across  the  Sac- 
ramento river  at  Tehama,  under  a  license  from  the  proper  au- 
thorities of  that  county;  that  in  July,  1855,  Stone,  one  of  the 
defendants,  made  application  t^  the  supervisors  for  license  to 
establish  a  feny  within  one  mile  of  the  plaintiffs;  that  said  ap- 
plication was  resisted  by  the  plaintiffs,  who  protested  against 
the  supervisors  acting  in  the  premises,  on  the  ground  that  they 
were  interested.  The  whole  matter  was  certified  to  the  County 
Judge,  who  made  an  order  granting  to  Stona  the  right  to  estab- 
lish a  ferry  in  conformity  to  the  prayer  of  his  petition,  and  a 
further  order  renewing  the  license  of  appellants. 

Edwards  d  Englishy  for  Appellants. 

1.  The  appellants  having  kept  their  ferry  according  to 
[114]    the  ^requirements  of  the  law,  under  this  previous  license, 
were,  as  a  matter  of  right,  entitled  to  a  renewal  thereof. 
(Acts  of  1855,  p.  184,  Sec.  7;  Acts  of  1855,  p.  187,  Sec.  27.) 

This  Court  will  presume  that  their  ferry  was  so  kept,  from  the 
fact  that  the  County  Judge  ordered  its  renewal.  Such  order 
would  not  have  been  made  if  such  compliance  had  not  appeared. 

2.  The  County  Judge  had  no  jurisdiction  of  the  application  of 
the  respondent.  The  statute  to  which  reference  is  had,  does 
not  authorize  the  transfer  of  an  application  made  to  the  super- 
visors. Did  it  not  intend  an  original  application  to  the  County 
Judge,  with  an  averment  of  the  facts,  which  give  him  the  juris- 
diction in  derogation  of  the  general  law?  (Acts  of  1855,  p.  187, 
Sec.  25.) 

In  this  view  of  the  law,  the  appellants-  made  their  application 
directly  to  the  County  Judge,  and  if  they  were  correct,  then  the 
County  Judge  might  have  jurisdiction  of  their  complaint,  while 
he  could  have  none  whatever  of  the  respondent. 

3.  If  the  County  Judge  is  to  be  regarded  as  pro  hoc  vice  the 
board  of  supervisors,  then,  upon  the  authority  of  The  People, 
upon  the  relation  of  Church,  v.  Hester,  decided  at  the  October 
Term,  1856,  of  this  Court,  it  might  be  ai^ed  that  the  writ  did 
not  lie,  because  he  was  not  acting  judicially;  but  if  not  acting 
judicially,  how  was  he  acting? 

It  has  been  often  held  by  this  Court  that  no  special  powers, 
other  than  judicial,  can  be  constitutionally  conferred  upon  a 
County  Judge.  Among  others,  are  the  following  cases:  Dickey 
V.  HurUburt,  5  Cal.  343;  Seale  v.  WardweU,  October  Term,  1855; 
Williams  v.  Thompson,  January  Term,  1856;  The  People  v.  Nevada, 
6  Cal.  143. 

If,  therefore,  the  functions  of  the  Judge  were  not  judicial, 
then  his  action  was  without  jurisdiction,  and  wholly  void. 
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Garter  db  Earl  and  J.  0.  Goodwin,  for  Respondents. 

The  writ  of  certiorari,  in  this  case,  was  improperly  issued, 
provided  the  Judge  has  jurisdiction  to  review  the  proceedings 
uf  the  County  Judge,  on  certiorari. 

The  affidavit  and  petition,  upon  which  it  is  allowed,  show  no 
cause  for  issuing  it.  It  states  that  Daniel  Finch  obtained,  on 
the  iirst  day  of  October,  a.  d.  1854,  a  license  from  the  board  of 
supervisors  of  Butte  County,  to  run  a  ferry  for  one  year,  and,  at 
the  expiration  thereof,  he  obtained  a  renewal  of  the  same. 

At  the  time  alleged  by  the  petitioner,  there  was  no  such  board 
in  the  County  of  Butte.  The  board  of  supervisors  for  that 
county  was  not  created  until  the  passage  of  the  Act  of  March  20, 
1855.     (See  page  51,  of  Laws  of  1855.) 

Neither  do  the  appellants  show,  by  their  petition  and  affidavit, 
that  the  County  Judge  exceeded  his  jurisdiction,  or  that  he  did 
not  pursue  the  authority  conferred  by  law.  On  the  contrary, 
they  show  that  he  had  jurisdiction,  and  properly  pursued 
his  ♦authority.  (Statutes  of  Cal.  1855,  p.  183,  See.  2,  p.  [115] 
187,  Sec.  25;  6  Cowen,  396.) 

The  writ  of  certiorari,  by  our  statute,  is  a  writ  of  review,  and 
therefore  is  only  authorized  by  Courts  or  Judges  having  appel- 
late jurisdiction.  When  issued  after  judgment,  it  is  in  place  of 
a  writ  of  error,  for  the  purpose  of  reviewing  the  proceedings  of 
the  inferior  tribunal  or  officer.  (Compiled  Laws,  601,  602;  3 
Bouvier's  Law  Institute,  556-558;  1  Burrill's  Law  Dictionary, 
195;  Tidd's  Practice,  400;  1  Bouvier's  Law  Dictionary,  p.  887, 
Sec.  90 

MtJBBAT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — ^Buknett,  J.,  concurring. 

The  Act  concerning  public  ferries  and  toll-bridges,  passed 
April  28,  1855,  devolves  the  power  of  establishing  public  ferries 
upon  the  supervisors  of  the  various  counties  of  iJbe  State.  The 
twenty-fifth  section  of  the  Act  provides,  that  when  any  member 
of  the  board  of  supervisors  is  interested  in  the  establishment  or 
construction  of  any  feny  or  toll-bridge,  or  in  counties  where  no 
board  of  supervisors  is  organized,  the  County  Judge  shall  exer- 
cise the  same  duties  as  those  that  are  devolved  on  the  super- 
visors. 

It  will  be  observed  that  the  Legislature  has  lodged  the  power 
of  granting  ferry-privileges,  by  this  Act,  in  two  distinct  branches 
of  the  government:  First,  with  the  supervisors,  which  is 
political  or  legislative  in  its  character;  and,  second,  in  the  judi- 
ciary. 

There  are  many  acts  necessary  to  be  done,  in  the  administra- 
tion of  government,  which  are  of  a  mixed  character,  and  cannot 
strictly  be  termed  either  legislative,  executive,  or  judicial,  and 
which  might,  without  impropriety,  be  conferred  on  any  one  of 
the  departments  of  the  government.  In  other  words,  if  the 
Legislature  should  confer  a  power  on  one  department,  which 
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did  nofc  in  its  nature  strictly  belong  to  some  other  branch  of  the 
government,  we  would  not  interfere  with  what  might  be  con- 
sidered a  proper  legislative  discretion,  but  would  recognize  the 
exercise  of  the  power,  where  it  had  beem  committed.  But,  by 
the  Constitution  of  this  State,  the  powers  of  government  have 
been  divided  into  three  departments,  and  it  is  obligatory  upon 
this  Court  to  prevent  and  restrain  one  department  from  exer- 
cising functions  properly  appertaining  to  another. 

If  the  duty  of  establishing  ferries  had  been  given  to  the  County 
Judge  alone,  we  are  not  prepared  to  say  that  it  would  have  been 
improper;  but,  having  been  entrusted  to  two  different  branches 
of  the  State  government,  we  are  bound  to  decide  to  which  one 
it  properly  belongs,  as  we  are  satisfied  it  cannot  exist  in  both 
at  the  same  time.  If  it  could,  we  would  have  presented  the 
anomaly  of  a  proceeding,  legislative  or  ministerial,  where  the 
supervisors  could  act,  in  which  their  discretion  could  not 
be  reviewed— or  judicial,  when  entertained  by  the  County 
[116]  '''Judge,  with  all  the  legitimate  consequences  of  a  trial  as 
in  other  cases. 

The  power  to  grant  a  franchise  is  political  in  its  nature.  In 
England,  these  grants  emanate  from  the  crown;  in  this  country, 
the  people  are  the  source  of  power,  and  represent,  in  that  re- 
spect, the  crown.  The  power  belongs  to  the  Legislature,  and 
may  properly  be  delegated,  under  the  Constitution,  to  the  su- 
pervisors, who  are  invested  vdth  authority  to  superintend  the 
Hscal  and  police  affairs  of  the  county. 

In  many  States  this  power  is  given  to  the  County  Courts  and 
Courts  of  Sessions,  and  I  do  not  know  of  the  propriety  of  its  ex- 
ercise having  ever  been  questioned;  in  fact,  it  has  sometimes 
been  held  to  be  judicial,  but  in  all  such  cases  there  was  no  con- 
stitutional provision  similar  to  that  of  ours,  and  although  the 
general  doctrine,  that  Courts  could  exercise  none  but  judicial 
functions  has  always  obtained,  they  have  not  observed  that 
strictness,  in  determining  the  precise  nature  of  the  acts  enjoined 
on  them,  which  they  would  have  been  compelled  to  do,  had  the 
Constitutions  of  those  States  been  similar  to  our  own.  For  in- 
stance, it  has  been  held  that  the  levying  of  a  tax,  the  laying  out, 
opening,  or  widening  of  a  street,  were  sufficiently  judicial  in 
their  nature  to  warrant  a  Court  in  entertaining  jurisdiction  of 
the  subject,  and  yet,  it  would  hardly  be  contended  that,  under 
our  Constitution,  the  County  Judge  or  any  other  judicial  officer, 
could  exercise  these  powers. 

Our  conclusion,  from  a  careful  examination  of  the  whole  sub- 
ject, as  well  as  the  former  opinions  of  this  Court  is,  tliat  the 
power  to  grant  a  ferry-license  is  not  judicial,  and  that  its  exer- 
cise properly  belongs  to  the  supervisors. 

From  the  foregoing,  it  results  that  the  County  Judge  ex- 
ceeded his  jurisdiction,  in  entertaining  and  determining^  the 
application. 

By  the  four  hundred  and  fifty-sixth  section  of  the  Practice 
Act,  the  writ  of  certiorari  is  made  the  proper  remedy  in  such 
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cases;  to  the  exercise  of  this  power  it  is  not  necessary  that  the 
Court  issuing  the  writ  should  possess  appellate  jurisdiction. 
See  PeofAe  v.  Hester,  6  Cal.  679. 

The  District  Court  erred  in  dismissing  the  writ,  the  want  of 
jurisdiction  appearing  on  the  face  of  the  proceedings;  the  order 
of  the  County  Judge  should  have  been  set  aside,  ^d  he  re- 
strained from  further  acting  in  the  matter. 

Judgment  reversed. 


*CHAED  ET  AL.  V.  STONE.  1117] 

FrasT-OwNXR,  Rights  of — A  fenr-owner  whose  lioense  has  expired,  does 
not  lose  his  rigHt  to  a  renewal  of  his  license,  either  by  the  incompetenoj 
or  refosal  of  the  soperviBors  to  act  in  the  premises. 

>  Idem. — ^Snch  a  ferry-owner,  thus  prevented  from  obtaining  a  renewal  of  his 
license,  has  a  right  to  an  injunction  to  restrain  another  party  from  run- 
ning a  fenr  under  an  illegal  lioense,  granted  by  the  County  Judge, 
within  a  mile  of  the  first  established  ferry. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

The  plaintiffs  filed  their  bill  for  an-  injunction  restraining  the 
defendant  from  running  a  ferry  withm  a  mile  of  plaintiff's 
ferry.  The  facts  are  the  same,  as  well  as  the  parties,  referred 
to  in  preceding  case  of  Chard  et  al.  v  Harrison, 

The  Court  granted  a  preliminary  injunction,  which  it  aftier- 
.  wards,  on  the  hearing  of  the  case,  dissolved. 

Plaintiffs  appealed. 

Edwards  <&  English,  for  Appellant. 

Garter  d;  Earl,  and  J.  O.  Goodwin,  for  Respondent. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J.,  concurring. 

The  Court  below  erred  in  dissolving  the  injunction.  The  li- 
cense issued  by  the  Count}'  Judge  was  illegal,  and  gave  the  de- 
fendant no  right  to  interfere  witii  the  plaintiffs'  franchise.  The 
fact  that  the  plaintiff'  license  had  expired  at  the  time  of  the 
dissolution  of  the  injunction,  does  not  help  the  case;  the  plaint- 
iffs had  a  right  to  an  injunction  at  the  time  of  filing  their  bill, 
imd  under  the  statute,  the  further  right  of  a  renewal  of  their 
license.  This  privilege  could  not  be  defeated,  either  by  the 
incompetency  or  refusal  of  the  supervisors  to  act  in  the  prem- 
ises, and  if  they  were  legally  disqualified  from  granting  the 
plaintiffs  a  renewal  of  their  license,  on  a  proper  showing,  it 
would  be  hard,  indeed,  if  they  lost  their  rights  thereby. 

Judgment  reversed. 

1  Cited  Cal.  StaU  Tel.  Co.  v.  AUa  TU,  Co.,  22  Cal.  438. 
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THE  PEOPLE  V.  STILLMAN. 

'  Appeals — Ordebs  mot  AppEAiiABLE. — An  order  refusing  to  issne  a  commis- 
sion  to  take  testim  >Dy,  and  an  order  refusing  to  change  the  place  of 
trial,  are  not  appealable  orders,  though  they  may  be  reviewed  on  ap- 
peal from  the  final  judgment  in  the  case. 

.    Appeal  from  the  Court  of  Sessions  of  the  County  of  San 
Francisco. 

[118]  *The  defendant  was  indicted  by  the  grand  jury  of  the 
county  of  San  Francisco  for  willfully,  etc.,  appropriating 
to  his  own  use  certain  moneys  collected  by  him  as  assessor  of 
that  county.  The  defendant  moved  the  Court  for  a  change  of 
venue,  and  for  an  order  that  a  commission  issue  to  take  the 
deposition  of  a  witness  residing  out  of  the  State.  The  Court 
refusing  to  grant  either  order,  the  defendant  appealed. 

Oeorge  F,  Jame%^  for  Appellant. 
No  brief  on  file. 

W.  T,  WaUace^  Attorney-General,  for  Respondents. 

The  appeal  is  taken  from  an  order  refusing  to  send  a  com- 
mission out  of  the  State  to  take  testimony,  and  also  an  order 
refusing  to  change  the  place  of  trial  of  the  indictment. 

The  appeal  is  premature;  the  law  allows  appeals  in  criminal 
cases  to  this  Court  to  be  taken  only  when  judgment  is  rendered. 
(Acts  '54,  p.  29,  sec.  21.)  And  upon  looking  at  section  21,  p. 
741,  Comp.  Laws,  (to  which  the  former  cited  statute  is  an 
amendment,)  it  will  be  found  that  the  provision  cutting  o£f  ap- 
peals in  cases  of  intermediate  orders  before  final  judgment,  is 
ex  indufstria. 

Here  there  is  no  judgment  against  Stillman — ^there  may  never 
be  one.  It  will  be  time  enough  to  complain  when  there  shall 
be  one.    The  appeal  ought  to  be  dismissed. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Burnett, 
J.,  concurring. 

This  appeal  is  prosecuted  from  an  order  of  the  Court  below 
refusing  to  issue  a  commission  to  take  testimony,  and  from  an 
order  refusing  to  change  the  place  of  trial. 

Neither  of  them  are  appealable  orders  under  the  statute  as  it 
now  stands,  although  they  may  be  reviewed  on  an  appeal  from 
the  final  judgment  in  the  case. 

Appeal  diinnissed. 

1  Distingnishecl.  GUman  t.  Contra  Cotta  Co,,  8  0*1.  67.    atad  PeopU  t.  Sexioih  24 
OsLM. 
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WARDROBE  t?.  THE  CALO'ORNIA  STAGE  COMPANY. 

>  Cabkxkb — Liability  fob  PzBgoNAL  Injubxib. — Damaf^c^B  which  are  pro- 
fessedly laid  for  the  benefit  of  the  public,  cannot  be  recovered  in  an 
action  brought  by  a  passenger  of  a  stage-coach  against  the  owners 
thereof,  for  injuries  sustained  by  reason  of  the  upsetting  of  the  coach. 

1  Pan^ciPAii — LiABii^rnr  fob  Acts  of  Aobnt. — When  it  appears  that  tha 
coach,  at  the  time  of  the  accident,  was  driven  by  the  servant  or  agent  of 
the  owner,  the  rule  in  snch  cases  is  that  the  principal  is  liable  only 
-for  simple  negligence,  and  that  exemplary  damages  cannot  be  imposed 
upon  him. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
in  the  County  of  Yuba. 

Wardrobe,  the  plaintiff  in  the  Court  below,  brought 
this  ac-*tion  to  recover  from  the  defendants  the  sum    [119] 
of  five  thousand  dollars,  for  injuries  sustained  by  him 
while  a  passenger  on  one  of  the  stage-coaches  of  defendant. 

The  Court  below  gave  the  instruction  to  the  jury  which  ap- 
pears in  the  opinion,  and  the  jury  returned  the  following  ver- 
dict, on  which  judgment  was  rendered : 

•'The  jury  find  a  verdict  for  plaintiff,  for  actual  and  exem- 
plary damages,  in  the  sum  of  twenty-five  hundred  dollars." 

Stephen  J.  Field,  for  Appellant. 

1.  The  only  damages  which  can  be  recovered  in  a  civil  action 
are  such  as  are  commensurate  with  the  injury  alleged  to  have 
been  sustained;  in  other  words,  actual  damages.  (2  Greenleaf, 
Sec.  253,  note;  WhUmore  v.  CvMer,  1  Gall.  438;  Baieman  v. 
Goodyear,  12  Conn.  580;  Dain  v.  Wickof,  3  Seld.  193;  SotUhard 
V.  Ikxford,  6  Cowen,  264.) 

2.  Admitting  that  other  than  the  actual  damages  sustained 
can  be  recovered  in  a  civil  action,  as  vindictive  or  exemplary 
damages,  such  additional  damages  cannot  be  recovered  in  the 
present  case,  for  two  reasons:  First,  because  the  negligence 
proved  is  that  of  the  driver  of  the  defendants;  and  second,  be- 
cause the  case  is  one  of  simple  negligence,  in  which  the  ele- 
ments of  fraud,  malice,  or  oppression  do  not  enter.  (Sedgwick 
on  Damages,  39;  Keen  v.  LUardi,  8  La.  Bep.  O.  T.  390;  Moody 
V.  McDonald,  4  Cal.  297.) 

3.  The  Court  below  erred  in  instructing  the  jury  that  if  they 
believed  certain  matters,  they  should  find,  not  only  the  actual 
damages  sustained  by  the  plaintiff,  but  they  should  give  addi- 
tional damages,  such  as  would  be  an  example,  etc. 

Charles  H,  Bryan,  for  Respondent. 

The  case  at  bar  is  a  case  of  gross  recklessness  and  negligence 
in  the  commission  of  acts.  The  coach  was  grossly  overloaded, 
and  the  driver  knew  the  danger,  and  drove  most  recklessly. 

Malice  and  wantonness  are  presumed  in  such  cases. 

1  GitMl  Taylor  t.  Bailwvg,  48  N.  H.  820.    Approved,  Gwidard  y.  Grand  Trunk  Bailwojf, 
97  Ma.  use. 
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Malice  is  defined  by  Bouvier  in  his  Law  Dictionary,  page  98, 
Sec.  2  of  Vol.  2,  thus:  ''This  term,  as  applied  to  torts,  does 
not  necessarily  mean  that  which  must  proceed  from  a  spiteful, 
malignant,  or  revengeful  disposition,  but  a  conduct  injurious  to 
another,  though  proceeding  from  an  ill-regulated  mind,  not  suf- 
ficiently cautious,  before  it  occasions  an  injury  to  another."  Also, 
11  Sergeant  &  Rawles,  39,  40. 

Those  damages  resulting  from  an  injury  which  are  beyond 
actual  damages,  such  as  bodily  and  mental  suffering,  and  anxiety 
from  wounds,  are  called  exemplary.  {Cook  v.  EUis,  6  Hill,  N. 
lY.  465;  Fiffo  v.  Culver,  3  Id.  180;  McBride  v.  McLanglin,  5 
Watts,  375;  Grave  v.  Margrave,  3  Scaipmon,  373;  John-i 
[120]  son  V.  Wedman,  *4  Id.  495;  Bippey  v.  MiUer,  11  Iredell,! 
247;  Whipple  v.  Waldpole,  10  N.  H.  130;  Sedgwick  on^ 
Damages,  457  to  465.) 

The  instructiona  of  the  Court  below,  in  May  v.  Hanson,  passed' 
upon  with  favor  by  this  Court,  are  substantially  the  same  as 
those  given  here,  and  the  Court  has  frequently  held  that  they 
will  not  set  aside  the  verdict  of  a  jury,  unless  there  be  palpable 
error,  and  also,  that  its  tendency  was  to  prejudice  the  minds  of. 
the  jury. 

MuAAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  J.,] 
conciming. 

On  the  trial  of  this  cause,  the  Court  below  instructed  the  juiy 
that  "  if  they  believed  the  stage  was  top-heavy  and  overloaded 
with  passengers,  and  that  with  such  load  it  was  driven  with 
great  recklessness  at  the  time  of  the  disaster,  then  they  should 
find,  not  only  the  actual  damages  sustained  by  the  plaintiff,  but 
they  should  give  additional  damages,  such  as  would  be  an  ex- 
ample thereafter,  which  would  tend  to  prevent  such  reckless-  * 
ness  in  the  conduct  of  stages  to  the  great  peril  of  passengers."' 

This  instruction  is  obnoxiouls  to  two  objections — First,  it  de-  i 
volves  upon  the  jury  the  duty  of  punishing  the  defendants  for' 
what  the  Court  seems  to  consider  an  offense  to  society,  and  by 
inflicting  a  penalty  upon  them,  securing,  by  force  of  the  exam- 
ple, future  safety  for  the  public. 

The  plaintiff  commenced  his  action  to  recover  damages  for 
the  injury  he  had  sustained  by  reason  of  the  negligence  or  un- 
skillf Illness  of  the  defendant's  agents,  and  not  as  a  public  pros- 
ecutor, to  vindicate  the  wrongs  of  the  community;  he  was  not 
the  medium  through  which  these  rights  were  to  be  asserted  or 
maintained.  It  is  true,  that  in  actions  of  this  character  all  the 
circumstances  of  the  case  may  be  taken  into  consideration  in 
making  up  the  estimate  of  damages,  and  the  jury  are  not  con- 
fined to  the  actual  damages  sustained;  but  damages  which  go 
beyond  this,  and  are  professedly  laid  for  the  benefit  of  the  pub- 
lic, cannot  be  recovered. 

In  the  second  place,  it  is  shown  that  the  stage  at  the  time  of 
the  accident  was  driven  by  the  servant  or  agent  of  the  def end- 
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ants,  and  the  rule  in  such  cases  is  that  the  principal  is  liable 
only  for  simple  negligence,  and  that  exemplary  damages  cannot 
be  imposed  upon  him. 

In  3  Wheaton,  546,  which  was  a  case  of  a  marine  trespass, 
brought  against  the  owners  of  a  privateer  for  an  illegal  seizure, 
Judge  Stoey,  in  delivering  the  opinion  of  the  Court,  holds  the 
following  language :  "  Upon  the  facts  disclosed  in  the  evidence, 
this  must  be  pronounced  a  case  of  gross  and  wanton  outrage, 
without  any  just  provocation  or  excuse.  Under  such  circum- 
stances, the  honor  of  the  country,  and  the  duty  of  the  Court, 
equally  require  that  a  just  compensation  should  be  made 
to  the  unoflfend-*ing  neutrals,  for  all  the  injuries  and  [121] 
losses  actually  sustained  by  them.  And  if  this  was  a  suit 
against  the  original  wrong-doers,  it  might  be  proper  to  go  yet 
farther,  and  visit  upon  them  in  the  shape  of  exemplary  damages, 
the  proper  punishment  which  belongs  to  such  lawless  miscon- 
duct. But  it  is  to  be  considered  that  this  is  a  suit  against  the 
owneTB  of  the  privateer,  upon  whom  the  law  has,  for  motives  of 
policy,  devolved  a  responsibility  for  the  conduct  of  the  officers 
and  crew  employed  by  them,  and  yet  from  the  nature  of  the 
service,  they  can  scarcely  ever  be  able  to  secure  to  themselves 
an  adequate  indemnity  in  cases  of  loss." 

Other  authorities  might  be  cited  to  the  same  point,  but  the 
rule  is  so  well  founded  in  principle  and  justice,  that  we  deem  it 
unnecessary. 

Judgment  reversed,  and  new  trial  ordered. 


McCANN  v.  SIEERA  COUNTY. 

^  CoNDKMNATioN-^oMPENBATioN  BiQiTisiTE. — ^Tho  property  of  a  citizen  can- 
not be  taken  from  him  for  public  use,  unless  ample  means  of  remunera- 
tion are  provided, 

'  Idem. — ^AVhkn  may  be  Enjoined. — ^Where  private  property  is  appropriated 
to  public  use  by  the  supervisors  of  a  county,  mthout  making  provision 
for  paying  for  the  same,  such  act  is  illegal,  and  may  be  enjoined. 

'CouNTiiss — Liability  to  bk  Subd. — ^The  statute  providing  that  no  person 
shall  sue  a  county  for  any  demand,  unless  the  claim  has  first  been  pre- 
sented to  the  board  of  supervisors,  and  been  by  them  rejected,  applies 
as  well  to  actions  arising  out  of  tort,  as  upon  contract. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Sierra. 

The  plaintiff  filed  his  complaint  in  the  Court  below,  in  the 
nature  of  a  declaration  in  trespass,  vi  et  armis,  and  also  asking 
the  equitable  interposition  of  the  Court  by  injunction,  to  re- 
strain further  acts  of  waste  and  trespass,  threatened  by  the  de- 
fendants. 

The  facts  of  the  case  are,  that  the  board  of  supervisors  of 

1.  Approved  Cotton  v.  Roni,  9  Gal.  699;  McCauUy  V.  WelUr,  12  Cal.  628.  631;  S,  F, 
d  S,  J.  H.  R.  Co.  V.  Mahoney,  29  Cal.  117;  Fox  v.  W.  F.  R.  R,  Co.,  31  Cal.  647. 

2.  Approved  but  distinguished,  La^  y.  Day,  27  Cal.  647. 

8.    Cited  FeopU  v.  Supervisors,  dc  qf  San  Frandsco,  28  Oftl.  431« 
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Sierra,  had,  by  resolution  extended  a  street,  or  thoroughfare, 
through  the  land  of  the  plaintiff,  without  providing  anj  com- 
pensation for  the  private  injury  consequent  thereon,  and  were 
in  the  act  of  opening  the  street  through  the  ground  of  the 
plaintiff  at  the  time  the  complaint  was  filed.  The  complaint 
asks  a  perpetual  injunction,  and  five  hundred  dollars  damages. 

The  bill  was  demurred  to^  and  the  demurrer  sustained. 

Plaintiff  appealed. 

Stephen  J,  Field,  for  Appellant. 

The  Constitution  of  the  State,  in  section  eight  of  first  article/ 

provides  that  private  property  shall  not  be  t^en  for  public  use 

without  just  compensation.     The  clause  is  not  peculiar  to 

[122]    our  ^Constitution,  but  is  found,  it  is  believed,  in  the 

Constitution  of  every  State  in  the  Union. 

It  is  unnecessary  to  cite  at  length  the  various  decisions  which 
have  been  made  at  different  periods  in  the  several  States  upon 
this  clause.  It  will  suffice  to  state  the  result  of  the  adjudica- 
tions. 

It  has  been  held  that  whenever  private  property  is  taken  for 
public  use,  the  compensation  must  be  settled  by  stipulation  be- 
tween the  Legislature  and*  the  proprietor,  or  by  a  commission 
mutually  elected  by  the  parties,  or  by  the  intervention  of  a 
jury.  {Van  Home  v.  Dorrence,  2  Dall.  3,  13;  Armeirong  v. 
Jackson,  1  Blackf.  374.) 

It  has  also  been  held  that  whenever  private  property  is  taken 
for  public  use,  the  compensation  to  the  proprietor  must  be  either 
ascertained  and  paid  to  him,  before  his  property  is  taken,  or  an 
adequate  fund  must  be  provided,  out  of  which  he  may  obtain 
compensation  in  the  Courts  of  Justice,  if  the  same  be  not 
otherwise  made  to  him.  {Bloodgood  v.  The  Hudson  i&  Mohawk 
R.  B.  Co.,  18  Wendell,  17;  Kent's  Comm's,  2  vol.  p.  339.) 

In  Bonaparte  v.  Camden  &  Amhoy  Railroad  Co,,  1  Baldwin's 
C.  C.  TJ.  S.  Keps.,  it  was  held  that  a  law  taking  private  property 
for  public  use  without  providing  for  compentotion,  was  not 
void,  for  this  could  be  done  by  a  subsequent  law,  but  that  the 
execution  of  the  law  would  be  enjoined  until  the  provision  be 
made,  and  the  payment  ought  to  be  simultaneous  with  the  ac- 
tual appropriation  of  the  property.  (See  Kent,  vol.  2,  note  to 
page  340.) 

The  third  ground  of  demurrer,  that  there  is  no  allegation  ''in 
said  complaint  that  the  demand,  or  claim,  or  relief,  or  the  dam- 
ages claimed  or  sought  after  in  said  complaint,  has  been  pre- 
sented to  the  board  of  supervisors  of  Sierra  county  for  allow- 
ance, and  that  the  board  of  supervisors  of  Sierra  county  have 
failed  or  refused  to  allow  the  same,  or  some  part  thereof,"  is  not 
well  taken. 

The  relief  which  a  party  seeks  by  an  injunction  against  an 
invasion  of  his  private  rights  and  a  spoliation  of  hia  private 
property,  can,  in  no  just  sense,  be  termed  a  demand  or  claim 
which  he  must  present  to  the  board  of  supervisors  for  allowance 

120 


Digitized  by  VjOOQIC 


JaD.  1857.]  McOakn  v.  Siebra  Co.  123 

or  rejection  before  he  can  institute  his  suit.  By  the  claims  and 
demands  referred  to  in  section  twenty-four  of  the  Act  concern- 
ing supervisors  (session  hiws  of  1855,  p.  56)  are  meant  such  as 
partake  of  the  character  of  accounts  or  debt»— obligations  aris- 
ing from  contracts,  express  or  implied,  with  the  county. 

The  provision  of  section  twenty-four,  that  no  person  shall  sue 
a  county,  in  any  case,  or  for  any  demand,  means  that  no  suit 
shall  be  maintained  against  a  county,  in  any  case,  for  a  claim  or 
demand,  which  arises  from  accounts  which  are  to  be  passed 
upon,  audited,  and  allowed  by  the  board  of  supervisors.  This 
is  evident,  from  the  reading  of  the  whole  section.  It  has  not, 
and  cannot,  have  any  reference  to  suits  to  enjoin  and  pre- 
vent *the  canning  out  of  illegal  orders  of  the  board.    [123] 

The  terms  "  claims   or  demands,"  do  not  properly 
apply  to  relief  such  as  is  sought  by  the  plaintiff  in  the  present 
case. 

The  counsel  of  the  respondent  seems  to  regard  the  allegation 
of  damages  sustained  to  the  amount  of  five  hundred  dollars^  as 
the  gist  of  the  complaint,  and  their  recovery  as  the  object  of 
the  action.  They  are  a  mere  incident  to  the  action,  and  the 
allegation  in  relation  to  them  in  the  complaint,  and  the  prayer 
for  judgment  to  that  amount,  may  be  treated  as  surplusage. 
The  object  of  the  action  is  to  enjoin  the  defendant,  and  its  offi- 
cers, agents,  and  servants,  from  opening  a  public  road  through 
the  private  property  of  the  plaintiff. 

Alomo  Plait,  for  Bespondent. 

The  demurrer  was  well  taken.  The  general  right  to  sue  a 
county  under  the  Act  of  May  11,  1854,  (see  Laws  of  1854,  page 
45,)  was  taken  away  by  the  statute  of  March  20,  1855,  (see  Laws 
of  1855,  page  56,  Sec.  24,)  except  in  the  manner  provided  for  in 
said  section  twenty-four  of  said  Act,  and  the  complaint  should 
have  set  out  the  exception,  so  as  to  have  given  the  Court  juris- 
diction. 

The  demurrer  was  properly  interposed.  "  The  non-presenta- 
tion was  not  a  matter  of  avoidance  only  to  be  taken  advantage 
of  by  plea."  (Ellisen  v.  HaUeck  etaL,6  Cal.  386;  Falkner  &  BeU 
V.  Executors  of  Folsom,  Id.  412.) 

The  twenty-fourth  section  of  the  Act  of  March  20»  1855,  de- 
clares that  ''  no  person  shall  sue  a  county  in  any  case,  or  for 
any  demand,  unless  he  shall,"  etc. 

MuBRAY,  C.  J.,  after  stating  the  facts,  delivered  the  opinion 
of  the  Court — Terry,  J.,  and  Burnett,  J.,  concurring. 

The  Constitution  of  California  provides,  **  that  private  prop- 
erty shall  not  be  taken  for  public  use,  unless  just  compensation 
be  made  therefor."  A  similar  provision  is  to  be  found  in  the 
Constitution  of  every  State  in  the  Union;  and  the  result  of  the 
decisions  on  this  subject  may  be  briefly  stated  thus:  That  com- 
pensation must  be  made  in  advance,  or  a  fund  must  be  provided 
out  of  which  compensation  shall  be  made,   so  soon  as  the 
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amount  can  be  determined.  The  property  of  the  citizen  cannot 
be  taken  from  him  without  ample  means  of  remuneration  are 
provided.  From  this  it  results  that  the  Act  of  the  supervisors 
of  Sierra  county,  in  appropriating  the  property  of  the  plaintiff 
to  public  uses,  before  making  provision  for  paying  him  the 
value  thereof,  was  illegal,  and  that  he  might  resort  to  a  Court 
of  Equity  to  restrain  them  from  interfering  with  the  freehold. 

A  claim  for  damages  done  to  his  possession,  could  not  be 
joined  to  a  bill  for  an  injunction.  The  twenty-fourth  section  of 
the  Act  of  March  20,  1855,  entitled  ''  an  Act  to  create  a 
[124]  board  of  super-^visors  in  the  counties  of  this  State,  and 
to  define  their  duties,"  provides  that,  ''no  person  shall 
sue  a  county  in  any  case,  for  any  demand,  unless  he  or  she 
shall  first  present  his  or  her  claim  to  the  board  of  supervisors 
for  aUowance,  and  the  same  shall  be  rejected  in  whole  or  part." 

The  declaration  contains  no  averment  that  said  claim  for 
damages  was  presented  to  the  board  of  supervisors  and  rejected 
by  them,  yet  such  an  averment  was  necessary,  to  enable  the 
plaintiff  to  recover.     See  EUisen  v.  HaUeck  et  al,  6  Cal.  386. 

The  appellant  contends  that  this  section  only  applies  to  de- 
mands arising  out  of  the  contract,  and  does  not  extend  to  cases 
of  tort,  or  actions  of  trespass  on  the  case.  The  language  of 
the  statute  is,  that  ''no  person  shall  sue  the  county  in  any 
case,"  and  we  think  the  intention  of  the  Legislature  was  to 
prevent  the  revenue  of  the  county  from  being  consumed  in  liti- 
gation, by  providing  that  an  opportunity  of  amicable  adjust- 
ment should  be  first  afforded  to  the  county,  before  she  could 
be  charged  with  the  costs  of  a  suit. 

Judgment  afiirmed. 


GATES  ETAL.  V.  KTEFFetal. 

^  Dkmvbbbb,  when  it  Lies. — ^Where  the  complaint  in  an  action  of  trespass, 
asks,  also,  lor  the  equitable  internosition  of  the  Court,  if  the  law  and 
equity  are  inseparably  mixed  together,  it  would  be  demurrable. 

Idkh. — Sufficiency  of  GoHPLAiNT.—But  it  is  not  necessary  that  there  should 
be  express  words,  showing  where  the  declaration  in  trespass  leaves  off, 
and  the  bill  in  equity  begins. 

Evidence — Scbveyob  s  Map.— A  map  made  by  a  county  surreyor,  with  pro- 
tmctions  of  certain  lines  made  by  his  deputy,  is  admissible  in  evidence 
when  both  officers  swear  to  the  correctness  of  the  protractions. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial  Dis- 
trict, County  of  Sierra. 

The  plaintiffs  filed  their  complaint,  alleging  certain  acts  of 
trespass,  committed  bj'  the  defendants,  upon  the  mining-claim 
of  the  plaintiffs.  After  stating  the  various  acts  of  trespass, 
which  consisted  of  entering  upon,  taking  possession  of,  and 

1.  Cited  Mariiu  v.  Bicknel,  10  Cftl.  2M;  Weaver  y  Cvnger,  Id.  237;  Morer.  Ma$aini,9i 
Cal.  593.  696;  Reed  v.  Uni&n  Copper  Mining  Co.,  Oil.  Sttp.  Ct.,  April  T.,  1870  (not  rsportod) . 
See  Biggie  t.  Oove,  pott  183. 
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working  the  claim,  the  complaint  then,  in  another  paragraph, 
avers  the  injaries  so  committed  to  be  irreparable;  and  concludes 
by  a  prayer  for  an  injunction,  and  other  equitable  relief,  in  one 
paragraph,  and  a  prayer  for  judgment  for  restitution,  and  dam- 
ages, in  another.  There  are  no  express  words,  showing  where 
the  complaint  in  trespass  ends,  and  the  bill  in  equity  begins; 
and  the  allegations  to  sustain  the  judgment  at  law,  and  &ose 
to  entitle  them  to  relief  in  equity,  are  placed  in  the  complaint, 
before  the  prayer  for  relief  in  equity,  and  for  judgment 
at  law.  The  ^various  allegations,  as  well  as  the  two  [125] 
prayers,  are,  however,  all  separated  from  each  other,  by 
being  in  separate  paragraphs. 

The  defendants  demurred  to  the  complaint.  The  demurrer 
was  overruled  by  the.  Court  b^low,  and  the  action  at. law  was 
tried  before  a  jury,  who  found  a  verdict  for  plaintiffs.  Motion 
for  a  new  trial  was  made  and  overruled,  and  the  Court  gave 
plaintiffs  judgment  for  restitution  and  damages,  and  decreed 
that  the  temporary  injunction  issued  in  the  action  be  made  per- 
petual. 

The  other  errors  assigned  are  sufSciently  stated  in  the  opinion 
of  the  Court. 

Defendants  appealed. 

Dunn  d  Meredith,  for  Appellants. 

The  demurrer  should  have  been  sustained  by  the  Court  below» 
for  the  reasons  assigned  in  the  demurrer. 

The  complaint  is  certainly  double.  Restitution,  and  trespass, 
and  damage,  cannot  be  joined  with  a  prayer  for  equitable  relief, 
and  an  inspection  of  the  complaint  leaves  it  entirely  vulnerable 
to  this  objection.     (Mayo  v.  Madden,  4  Cal.  27.) 

The  complaint  blends,  in  one  form  of  complaint,  a  relief  in 
chancery  and  one  at  law,  not  dissevered  or  disintegrated,  which 
is  bad  pleading  under  the  statute,  as  this  Court  has  decided,  and 
as  the  appeUants  say,  in  direct  terms.  (Fr.  Act,  sees.  64,  113; 
Jddyo  V.  Madden,  4  Cal.  27;  Smith  v.  Boe,  4  Cal.  6;  DetciU  v.  Hayes, 
2  Cal.  463.) 

Plait  d;  Clark,  for  Respondents. 

MtJBRAT,  C.  J.,  delivered  the  opinion  of  the  Court. — Bubnett, 
J.,  concurring. 

The  first  error  assigned  by  the  appellants,  is  the  order  of  the 
Court  below,  in  overruling  the  demurrer  to  the  complaint.  The 
ground  of  the  demurrer  is,  that  the  complaint  improperly  joins 
two  distinct  causes  of  action,  or  rather,  that  it  blends  together 
a  declaration  in  a  civil  action  and  a  bill  in  chancery.  The  com- 
plaint is  inartificially  drawn,  but  at  the  same  time  is  substan- 
tially correct;  it  sets  out  in  the  first  place  a  cause  of  action  in 
trespass,  and  concludes  with  a  prayer  for  an  injunction. 

The  appellant  admits  that,  under  our  system,  a  party  may  de- 
clare for  a  tort,  and  at  the  same  time  ask  for  the  equitable  inter- 
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position  of  the  Court,  to  protect  the  subj act-matter  in  litigation, 
until  the  case  is  tried,  but  contends  that  there  must  be  a  sever- 
ance of  the  two  in  the  complaint,  and  that  the  prayer  for  equit- 
able relief  should  commence  with  the  recitation,  "And  for  a 
further  cause  of  action,"  etc.,  or,  **The  plaintiff  represents," 
etc.  Such  pleading  would  undoubtedly  be  more  satisfactoiy 
than  the  loose  system  that  obtains  in  most  of  the  Courts  of  this 
State,  and  if  law  and  equity  were  inseparably  mixed  to- 
[126]  gether  in  a  com-*plaint,  it  would  undoubtedly  be  demur- 
rable. Such  is  not  the  case  in  the  present  instance;  the 
only  objection  to  the  complaint  rests  in  the  fact  that  there  are 
no  express  words,  as  required  by  the  appellant,  showing  where 
the  declaration  in  trespass  leaves  off,  and  the  bill  in  equity 
begins.  This  objection  is  too  technical  to  be  maintained,  under 
our  system  of  practice. 

The  case  of  Mayo  y  Madden  (4  Cal.  27),  relied  upon  by  the  ap- 
pellant, is  not  at  all  analogous  to  the  one  before  us. 

The  next  error  assigned  is  that  the  premises  are  not  suffi- 
ciently described.  TMs  assignment  is  not  supported  by  the 
record. 

The  next  objection  is  to  the  admission  of  the  map,  "A,"  in 
evidence,  because  the  protractions  of  certain  lines  were  made  by 
the  deputy  surveyor,  and  not  the  county  surveyor,  who  made 
the  original  survey  and  map.  Both  the  witnesses  swear  that 
the  protractions  are  properly  made,  and  it  is  difficult  to  see  how 
this  objection  can  be  maintained.  If  the  whole  map  had  been 
compiled  from  the  field-notes  of  the  county  surveyor,  it  would 
have  been  admissible  under  the  circumstances,  both  officers 
swearing  that  the  calculation,  made  upon  particular  data,  was 
correct. 

Again,  it  is  contended  that  the  Court  erred,  in  refusing 
Haroty,  one  of  the  defendants,  who  filed  a  separate  answer,  a 
separate  trial.  If  any  error  was  committed  in  this  respect,  it 
was  cured  by  the  fact  that  a  nonsuit  was  entered  as  to  him,  and 
he  was  allowed  to  testify  on  behalf  of  the  defendants.  There 
was  no  error  in  admitting  the  regulations  in  evidence.  The 
motion  for  a  nonsuit  was  properly  overruled,  as  the  evidence 
was  sufficient  to  warrant  the  Court  in  submitting  the  case  to  the 

Judgment  affirmed. 


WARD  ET  AL.  f.  SEVEEANCE  et  al. 

FsBitnes — Pbotkction  to  Bxohts.  of.— The  Act  of  1855  makes  it  a  misde- 
meanor to  run  a  ferry  for  pay,  without  a  license,  and  provides  that  no 
toll-ferry  or  bridge  shaU  be  established  within  one  mile  of  one  regulaily 
established,  unless  required  by  public  convenience,  etc.  This  does  not 
confer  a  franchise,  upon  which,  the  owner  of  an  established  ferry  can 
maintain  a  civil  action  for  its  infringement. 

Idkm.-^Btatuxk  Hbmxdy.— The  remedy,  under  the  statute,  is  by  indictment. 
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loxK.— Equitablb  Bezjxf.— The  party  Aggrieved  is  entitled  to  relief  in 
chancery,  howeTer. 

SxATUTi  BxMEDzss,  VHBK  ExcLUBiyK. — ^Where  a  new  right  is  created  by 
statute,  the  party  complaining  of  its  riolation  is  confined  to  his  statu- 
tory remedy,  so  ur  as  the  Courts  of  common  law  are  concerned. 

Idbx. — Whkn  GuMciiATXYB. — If,  however,  the  right  existed  at  common  law, 
the  remedy  provided  by  statute  is  merely  cumulative. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Stanislaus. 

The  respondents  in  the  Court  below  brought  this  action 
against  the  appellants,  the  proprietors  of  a  rival  ferry, 
for  interfering  *with  and  intruding  upon  their  ferry-fran-  [127] 
chise,  licensed  under  the  Act  of  1855,  claiming  damages 
to  the  extent  of  two  thousand  dollars,  and  an  injunction.  The 
case  was  tried  by  a  jury  who  rendered  a  verdict  in  favor  of 
plaintiffs  for  the  sum  of  eight  hundred  and  thirty  dollars,  on 
which  judgment  was  had.  The  defendants'  motion  for  a  new 
trial  being  denied,  they  appealed  from  such  order  and  the  judg- 
ment. 

Barber,  for  Appellants. 

This  action  was  brought  after  the  passage  of  the  Act  of  1855, 
(p.  183,)  by  the  alleged  owner  of  a  licensed  ferry  against  the 
owner  of  an  alleged  unlicensed  ferry,  for  running  a  boat  "  since 
the  30th  day  of  April,  to  the  2d  day  of  October,  1855." 

The  action  was  a  civil  action  on  the  case,  and  the  jury  ren- 
dered a  verdict  for  plaintiffs,  of  $800. 

No  such  action  will  lie.  Such  ferries  as  this  do  not  come 
under  the  description  of  an  "  ancient  ferry,"  established  by  the 
riparian  proprietor  prior  to  any  legislative  act.  Plaintiff  sues 
for  injuries  sustained  between  April  30  and  October  2, 1855, 
wholly  under  the  statute  of  1855,  and  by  the  provisions  of  that 
statute  his  rights  must  be  governed. 

The  Act  of  1855,  under  which  plaintiff  claims,  repeals  all  the 
former  acts,  and  provides  that  such  party  "  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  upon  conviction  be  punished 
by  fine  not  exceeding  $500  for  the  first  offense." 

The  Act  provides  no  civil  remedy. 

These  ferries  are  purely  creations  of  the  statute,  and  the  only 
penalty  to  which  a  party  is  subject  on  their  infringement,  is  that 
provided  by  statute. 

The  right  to  a  feny  is  a  franchise,  derivable  solely  from  the 
government,  and  he  who  takes  it,  takes  it  with  the  prescribed 
rights,  and  none  other.  (Charles  River  Bridge  v.  Warren  Bridge^ 
11  Peters,  420.) 

In  the  CUy  of  Boston  v.  Shaw^  1  Metcalf ,  130,  in  relation  to  a 
penalty,  the  Court  says:  **  When  a  new  power,  and  also  the 
means  of  executing  it,  are  given  by  statute,  that  power  can  be 
executed  in  no  other  way."    (Citing  various  authorities.) 

In  Elder  v.  Bemis,  2  Metcalf,  599,  p.  604—"  And  for  the 
violation  of  the  prohibition  in  the  statute,  the  plaintiff  is  only 
entitled  to  the  statute  remedy." 
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In  Almy  v.  Harris,  5  Johns.  175,  which  was  an  action  pre- 
cisely similar  to  this  (for  disturbing  a  ferry),  the  Supreme  Court 
of  New  York  says: 

*'  If  Harris  had  possessed  a  right  at  common  law  to  the  ex- 
clusive enjoyment  of  this  ferry,  then  the  statute  giving  a  remedy 
in  the  affirmative,  without  a  negative  expressed  or  implied,  for  a 
matter  authorized  by  the  common  law,  he  might,  notwithstand- 
ing the  statute,  have  his  remedy  by  action  at  common 
[128]  law.  But  '^'Harris  had  no  exclusive  right  at  common 
law,  nor  any  right  but  what  he  derived  from  the  statute, 
consequently  he  can  have  no  right  since  the  statute  but  those  it 
gives,  and  his  remedy,  therefore,  must  be  under  the  statute, 
and  the  penalty  only  can  be  recovered." 

A  ferry-franchise  is  not  property,  for,  as  we  have  seen  by  the 
decision  of  the  highest  Court  in  the  land,  it  can  be  destroyed  by 
the  Legislature.  Its  rights  and  remedies  exist  solely  in  the 
statute  creating  it,  and  unless  that  statute  give  a  right  of  action 
for  its  invasion  by  civil  remedy,  none  such  exists. 

Hall  &  Huggins,  for  Respondents. 

1.  The  point  first  made  b}'^  the  appellants  is  not  maintainable. 
The  argument  proceeds  upon  erroneous  views  of  the  nature  of 
the  privilege  of  ferry  granted  by  our  statutes,  and  the  rights 
and  obligations  respectively  created  by  and  between  the  public 
and  the  party  procuring  the  license,  who  are  the  parties  to  the 
contract. 

Section  6  of  the  Act  of  1855,  concerning  public  ferries,  em- 
ploys the  following  prohibitory  language:  *'No  ferry  or  toll- 
bridge  shall  be  established  within  one  mile  immediately  above 
or  below  a  regularly  established  ferry  or  toll-bridge,  unless  it 
be  required  by  the  public  convenience,  or  when  the  situation  of 
a  town  or  village,  the  crossing  of  a  public  highway,  or  the  inter- 
vention of  some  creek  or  ravine,  shall  render  it  necessary.** 
And  further,  as  if  by  way  of  carefully  guarding  this  exclusive 
right  for  the  use  and  benefit  of  the  grantee,  the  same  section  re- 
quires, that  upon  application  for  any  such  ferry,  notice  of  ten 
days  shall  be  given  to  the  "proprietor"  of  the  then  existing 
feny,  and  the  application  made  to  the  same  tribunal,  etc. 

The  respondents  insist  that  under  the  principle  established  in 
the  case  of  the  Charles  River  Bridge,  11  Peters  R.,  the  plaint- 
iffs, by  their  contract  with  the  State,  were  clothed  with  an  ex- 
clusive right  within  the  limited  distance,  for  an  infringement  of 
which  the  Courts  of  the  State,  by  the  rules  of  the  common  law, 
will  afford  relief  in  the  form  of  damages.  (See  1  Nott  &  Mc- 
Card,  387;  3  Murph.  R.  57;  6  Dana  R.  43;  2  Edwards'  V.  C, 
Repts,  304.) 

MuRBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J.,  and  Terry,  J.,  concurring. 

This  was  an  action  on  the  case,  brought  by  the  owner  of  a 
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ferry,  licensed  under  the  Act  of  1855,  against  the  defendants, 
for  running  a  ferry-boat  -without  a  license,  within  one  mile  of 
the  plaintiffs'  ferr3'. 

The  eighteenth  section  of  the  Act  provides  that  any  person 
who  shall  run  a  fe\Ty,  for  compensation,  without  having  first 
obtained  a  license,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  *shall  be  punished  by  a  fine,  not  exceeding  f  129] 
I5J0.  The  sixth  section  provides  that  no  ferry  or  toll- 
bridge  shall  be  established  within  one  mile,  immediately  abave' 
or  below  a  regularly  established  f eny  or  toll-bridge,  unless  it 
be  required  by  the  public  convenience,  etc. 

It  is  contended  that  this  section  confers  on  the  party  an  ex- 
clusive privilege,  and  that  he  may  maintain  a  civil  action  against 
any  one  who  intrudes  upon  or  injures  the  franchise. 

This  is  not  the  true  operation  of  the  statute;  it  confers  only 
a  limited  right  upon  the  party,  for  the  protection  of  which  pro- 
vision is  made  by  indictment.  Where  a  new  right  is  introduced 
by  statute,  the  party  complaining  of  its  violation  is  confined  to 
the  statutory  remedy,  so  far  as  the  Courts  of  Common  Law  are 
concerned.  If,  however,  the  right  existed  at  common  law,  the 
remedy  provided  by  statute  is  merely  cumulative.  (See  Lang  v. , 
Scott,  1  Blackf.  405;  Almy  v.  Harris,  6  Johns.  175;  Shorter  et  al. 
V.  Smiih  et  al.,d  Georgia,  517;  People  v.  Craycroft,  2  Cal.  243.) 

Ferry-privileges  are  created  by  statute  of  this  State,  and  no 
remedy  by  an  action  on  the  case  is  given.  Our  conclusion  is 
strengthened  by  the  fact  that  the  former  act,  providing  a  rem- 
edy by  a  civil  action,  has  been  repealed. 

We  do  not  wish  to  be  understood  as  deciding  that  the  party 
aggrieved  may  not  resort  to  a  Court  of  Chanceiy  for  relief;  for, 
under  the  decision  of  this  Court,  in  the  case  of  Notris  v.  The 
Farmers'  and  Teamsters^  Company,  6  Cal.  690»  that  right  is  di*. 
rectiy  affirmed. 

Judgment  reversed. 


THE  PEOPLE  V.  JOSEPHS. 

"^  EviDBNCE  OF  Chabaoteb  IN  CBiuzNAii  AcTTONB.-^  Evidoiioe  of  good  charac- 
ter, as  a  defense  in  criminal  cases,  should  be  restricted  to  the  trait  of 
character  which  is  in  issue. 

^  iRDZCTiffENT— Imsuffeciskct  TO  BK  Testkd  bt  Dbmxtbbxb. — Tho  insuf- 
ficiency of  an  indictment  should  be  taken  advantage  of  by  demurrer. 

Appeal  from  the  Court  of  Sessions  of  Placer  County. 

The  defendant  was  indicted,  and  convicted,  of  the  crime  of 
attempting  to  commit  a  rape  upon  a  child  of  the  age  of  four 
years.  The  defendant  plead  not  guilty.  In  the  course  of  the 
trial,  counsel  offered  testimony  to  prove  the  general  character 
of  the  defendant,  and  asked  a  witness  the  following  questions: 
'-■'■■■-        •     "  ■  ■-■  ■        I  ■  ■  -i 

1.   Denied.  People  v.  Stewart,  38  Cal.  896. 
3.  See  People  y.  AppU,  poet  289. 
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**Do  you  know  defendant's  general  reputation  amongst  Ids 
neighbors  for  morality  and  good  behavior?"  "Do  you  know 
defendant's  general  character?"    The  Court  below  refused  to 

admit  the  evidence,  or  permit  the  witness  to  answer  the 
[130]    questions.     To  *which  defendant  excepted.     The  only 

witness  in  the  case  for  the  prosecution  was  the  mother  of 
the  child. 
Defendant  appealed. 

C.  W.  Langdon,  for  Appellant. 

W,  T,  Wallace,  Attorney-General,  for  Respondent. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett, 
J[.,  concurring. 

The  appellant  was  convicted  of  an  assault,  with  the  intent  to 
commit  a  rape.  Several  grounds  of  error  are  relied  on  for  re- 
versal. Those  which  go  to  the  indictment  should  have  been 
taken  by  demurrer.    (See  Cr.  Code,  sec.  297.) 

The  evidence  set  out  in  the  record,  is  plain  and  unequivocal. 
Evidence  of  good  character  is  only  admissible  in  doubtful  cases, 
and  when  admitted,  should  "  be  restricted  to  the  trait  of 
character  which  is  in  issue,  and  ought  to  bear  some  analogy 
and  reference  to  the  nature  of  the  charge."  (3  Greenleaf  Ev., 
sec.  25.) 

In  the  case  of  McDaniel  v.  The  State,  (8  Smedes  and  Marshall, 
416,  417,)  the  Supreme  Court  of  Mississippi  lay  down  the  rule, 
that  where  evidence  touching  the  general  character  of  the  party 
is  admitted,  it  ought  manifestly  to  bear  reference  to  the  nature 
of  the  charge  against  him.  But  this  evidence  of  good  character 
in  relation  to  the  particular  crime  charged,  seems  to  be  only  ad- 
missible in  cases  where  the  guilt  of  the  party  accused  is  doubt- 
ful.   (See  also  Douglass  v.  Ibusey,  2  Wend.  352.) 

It  is  further  alleged  that  the  Court  erred  in  admitting  the 
evidence  of  the  child.  The  record  does  not  show  that  she  ever 
testified  in  the  case. 

The  instructions  of  the  Court  were  correct,  and  we  can  dis- 
cover no  error  in  the  record. 

Judgment  afi&rmed. 


MERCED  MINING  COMPANY  v.  FREMONT  et  al.* 

1  Appeal— NOT  to  Apfeot  Injunotion.— ibi  injunction  is  not  disBoIved  or  su- 
perseded by  appeal  taken. 

Mandamus.  When  may  Issue.— Where  the  District  Court  granted  an  injunc- 
tion, frdm  the  order  granting  which  the  defendant  appealed,  and  then 
disobeyed  the  injunction,  whereupon  plaintiff  asked  for  an  attachment 
for  contempt,  which  was  refused,  on  the  ground  that  the  appeal  super- 

*6ee  Mme  CMe,  post  817. 

1.    Clt6d  Hickt  y.  Michael,  16  Oil.  110;  SlauifkUr  Bouu  Catet,  10  Wsll.  397. 
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seded  the  injunction:  Held,  that  a  mandamuR  may  issue  to  compel  the 
Bistiict  Judge  to  issue  the  attachment,  the  plaintiff's  remedy,  by  appeal, 
being  inadequate. 
1  CoMT£MPT — ExFOBCEMENT  OF  Obdrs. — The  law  regards  the  substance  more 
than  the  form,  and  where  the  proceeding,  though  in  form  a  case  of  con- 
tempt, is  in  substance  a  priyate  right,  the  Appellate  Court  will  compel 
the  Court  below  to  issue  an  attachment  to  punish  a  contempt. 

Application  for  mandamus  to  the  Judge  of  the  Thirteenth  Ja- 
dicial  District. 

^While  the  proceedings  in  this  case  were  pending  in  [131] 
the  Court  below,  the  plaintiffs  obtained  an  order  grant- 
ing an  injunction,  which  was  accordingly  issued.  From  this 
order  the  defendants  appealed  to  this  Court,  and  gave  an  under- 
taking for  thi'ee  hundred  dollars.  After  the  appeal  was  taken, 
the  defendants  continued  the  alleged  acts  of  trespass  enjoined 
by  the  writ.  The  plaintifis  applied  to  the  Judge  of  the  District 
Court  for  an  attachment  against  defendants  for  a  contempt  of 
Court,  in  disregarding  the  injunction.  The  Judge  rejected  the 
ax^plication,  and  refused  to  inquire  into  the  acts  charged.  The 
plaintiffs  then  applied  to  this  Court  for  a  mandamus  to  compel 
the  Judge  to  issue  the  attachment,  and  proceed  to  inquire  into 
the  acts  alleged  against  the  defendants.  An  alternative  writ 
was  issued  on  the  thirteenth  day  of  February,  1857,  returnable 
on  the  twenty-third  of  the  same  month,  which  was  regularly 
served  on  the  seventeenth.  On  the  return  of  the  writ,  the 
plaintiffs  moved  this  Court  to  make  the  writ  peremptory. 

Booraem,  for  Petitioner. 

The  points  made  are  stated  in  full  in  the  opinion  of  the  Court. 
(Cited  Title  IX,  Chap.  2,  Practice  Act;  Sea  Lisurance  Company 
v.  Ward,  20  Wend.  588;  HaH  v.  Mayor  of  Albany,  3  Paige,  381; 
RusseU  V.  Elliott,  2  Cal.  245;  People  v.  Olds,  3  Cal.  167;  People  v. 
Bell,  4  Cal.  177;  CommoniveaUh  v.  Hampden,  2  Pick.  414;  John- 
son  V.  liandall,  7  Mass.  340  ;  Tuolumne  County  v.  Stanislaus 
County,  6  Cal.  440;  Johnson  v.  EandaU,  7  Mass.  340;  Squier  v. 
Gale,  1  Halst,  157;  KiinbaU  v.  Green,  2  Mete.  673;  £r  parte 
Crane,  5  Pet.  190;  People  v.  Judges  of  Washington,  1  Caines,  511; 
People  V.  Common  Pleas,  Coleman,  61 ;  People  v.  Superior  Court, 
10  Wend.  285;  5  Id.  114;  Ex  parte  Chamberlain,  4  Com.  49.) 

Bolts,  Contra. 
No  brief  on  fQe. 

BtrBNETT,  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  J., 
concurring. 

On  the  hearing  of  this  motion,  the  plaintiffs'  counsel  made 
these  six  points : 

"First,  that  the  stay  of  proceedings  granted  or  effected  by  an 
appeal  is  only,  as  to  further  proceedings,  working  a  change  in 
tne  relative  positions  of  the  parties,  and  the  property  affected  by 


1.    Cited  Weaver  y.  Conger,  10  Csl.  338. 
Vol.  Vn.~&  129 
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the  action  after  appeal  taken.  Second,  that  the  appeal  is  taken 
only  from  the  order  granting  the  injunction,  and  not  from  the 
injunction  itself,  which  remains  in  iorce  until,  dissolved  by  tlie 
Appellate  Court.  Third,  that  if  an  appeal  acts  as  a  supersedeas 
to  the  injunction,  the  injunction,  as  a  remedy,  is  in  effect  abol- 
ished. Fourth,  that  the  District  Judge  had  no  discre- 
[132]  tion  to  grant  or  re-*fuse  the  order  for  an  attachment  for 
the  contempt,  but  was  bound  in  law  to  issue  it.  Fifth, 
that  a  mandamus  will  lie  to  compel  him  to  do  so,  his  refusal  not 
being  the  exercise  of  a  discretionary  power,  and  there  being  no 
other  adequate  remedy.  Sixth,  that  the  writ  of  mandamus  will 
lie  to  compel  a  Judge  to  punish  a  contempt,  when  the  rights  of 
parties  are  involved." 

The  first  question  raised  by  the  facts  of  this  case  is  this:  Did 
the  appeal  supersede  the  effect  of  the  injunction  ?  or,  did  the  in- 
junction remain  in  full  force  pending  the  proceedings  on  ap- 
peal ? 

The  stay  of  proceedings,  pending  an  appeal,  has  the  legitimate 
effect  of  keeping  them  in  the  condition  in  which  they  were  when 
the  stay  of  proceedings  was  granted;  it  operates  so  as  to  prevent 
any  future  change  in  the  condition  of  the  parties.  This  would 
seem  evident  from  the  scope  of  the  provisions  of  chapter  2, 
Title  IX,  of  our  Practice  Act.  To  render  an  appeal  effectual 
for  any  purpose,  in  any  case,  the  undertaking  or  deposit  must 
be  given,  or  made  as  provided  in  section  three  hundred  and 
forty-eight.  In  sections  three  hundred  and  forty-nine  to  three 
hundred  and  fifty-two,  inclusive,  a  stay  is  granted  by  executing 
another  and  different  undertaking.  In  the  three  hundred  and 
fifty-sixth  section,  it  is  provided  that  in  cases  not  provided  for 
in  the  sections  above,  the  giving  the  undertaking,  or  making  the 
deposit  named  in  section  three  hundred  and  forty-eight,  shall 
stay  proceedings  in  the  Court  below,  upon  the  judgment  or  or- 
der appealed  from. 

The  language  of  this  three  hundred  and  fifty-sixth  section  is 
general,  and  would  at  first  seem  to  include  the  appeal  from  an 
order  granting  an  injunction;  but,  upon  an  examination  of  the 
provisions  of  sections  three  hundred  and  forty-nine  to  three 
hundred  and  fifty-two,  inclusive,  it  will  be  seen,  that  in  all  those 
cases  the  party  is  required  by  the  judgment  or  order  to  do  some 
affirmative  act,  not  to  refrain  from  doing  a  thing.  This  act,  if 
completed,  would  change  the  condition  of  the  parties,  and  ren- 
der a  reversal  of  the  judgment  in  the  Supreme.  Court  partially 
ineffectual.  But  when  a  party  is  restrained  by  injunction,  he  is 
not  injured  in  contemplation  of  law,  as  he  is  already  secm»3d  by 
the  undertaking.  If,  on  the  contrary,  an  appeal,  with  an  un- 
dertaking of  three  hundred  dollars,  would  have  the  effect  of 
staying  the  injunction  itself,  then  the  plaintiff  would  have  no 
remedy,  and  the  writ  be  idle.  It  would  entirely  destroy  the 
usefulness  of  this  writ.  A  stay  of  proceedings,  from  its  nature, 
only  operates  upon  orders  or  judgments  commanding  some  act  to 
be  done,  and  does  not  reach  a  case  of  injunction. 
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, : , 

That  the  distinction  between  cases  mandatory  and  prohibitory 
is  correct,  may  be  seen  from  the  exception  to  section. three  hun- 
dred and  fifty-six.  If,  then,  the  injunction  remained  in  full 
force,  had  the  Judge  any  discretion  to  issue  or  not  to  is- 
sue the  attach-*ment  ?  and  if  he  had  no  discretion,  but  [133 1 
his  duty  was  positive,  is  a  mandamiLs  the  proper  remedy? 

It  would  seem  clear,  that  if  the  injunction  was  not  affected  by 
the  appeal,  there  must  be  some  remedy  for  its  -violation  pend- 
ing an  appeal;,  for  if  there  be  no  remedy  for  the  wrong,  the 
right  injured  does  not  exist.  No  right  can  exist,  in  contempla- 
tion of  law,  that  cannot  be  injured,  and  there  can  be  no  injury 
without  a  remedy.  Where,  then,  can  this  remedy  be  found,  but 
in  the  District  Court  ?  That  Court  must  protect  the  parties  in 
their  sul>stantial  rights. 

As  to  the  other  question,  whether  the  remedy  is  by  mandamus 
or  appeal,  we  think  there  can  be  but  little  doubt.  The  remedy 
by  appeal  is  too  slow,  and  is  not  adequate.  The  duty  to  be 
performed  is  fixed  by  law,  and  certain.  As  to  how  that  duty  is 
to  be  x)erformed,  this  Court  will  not  direct.  All  we  can  do  by 
this  writ,  is  to  direct  the  Judge  to  exercise  his  discretion  in  in- 
quiring into  the  acts  charged,  and  rendering  his  decision  upon 
them.  The  decisions  of  this  Court  have  fully  settled  some  of 
these  pomts.     (3  Cal.  167;  4  Cal.  177;  2  Cal.  245.) 

It  was  urged,  upon  the  hearing  of  the  motion,  that  a  man- 
damus would -not  lie  from  this  Court  to  an  inferior  Court,  in  a 
case  of  contempt.  It  is  true  that  the  proceeding  is,  in  form,  a 
case  of  contempt,  while  it  is,  in  substance,  a  private  right. 
The  law  regards  the  substance  more  than  the  form.  From  the 
very  nature  and  necessity  of  the  case,  the  proceeding  is  de- 
signed to  secture  the  rights  of  the  party;  this  is  his  only 
remedy.  It  is  always  upon  his  application  that  the  action  of  the 
Court  is  invoked. 

Motion  sustained. 


BIGELOW  ET  AL.  V.  GOVE  et  al. 

^  DEMtTBBBB  FOB  MiBJOiNDKB  OF  Oaitsbb.— A.  oomplaint  which  joins  an  ac- 
tion ot  "  trespass  quart  dausum  fregit^**  ejeotment,  and  prayer  for  relief 
in  chancery,  will  be  held  bad  on  demurrer.  To  sustain  such  a  com- 
plaint would  be  subversive  of  all  the  rules  of  pleading. 

*  Insx.— Pbaybb  not  DEMURBABLB.—This  Court  will  not  resort  to  the  rales 
of  construction,  to  determine  the  species  of  relief  demanded. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  in  the  County  of  Sierra . 

This  was  an  action  by  the  members  of  the  Bigelow  Mining 
Company  against  the  Cold  Spring  Mining  Company.  The  first 
count  in  the  complaint  averred  that  the  plaintififs,  being  in  the 
quiet  possession  of  certain  mining  premises,  the  defendants, 

1.  Explained  WttnUery.  Conger,  10  Gal.  237;  seo  Gaieiy.  KUff,  ante  lai. 

2.  ated  If,  C.  d  S.  C.  Co.  y.  Kidd,  37  Cal.  304. 
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• 

with  force  and  violence,  took  forcible  possession  thereof,  and 
extracted  therefrom  a  large  amount  of  gold,  to  the  damage  of 

plaintiffs,  in  the  sum  of  $20,000.  ' 

[134]        ^2.  That  the  defendants  were  adverse  claimants,  and 

wrongfully  withheld  possession  of  a  portion  of  the  prem-  • 
ises  trespassed  upon,  and  engaged  in  taking  therefi*om  larg^e 
quantities  of  gold,  etc.  That  the  defendants'  acts  were  irrep-. 
arable,  and  that  they  were  insolvent,  and  without  the  interfer- 
ence of  the  Court,  by  injunction,  the  complainants  were  reme-i 
diless  in  the  premises,  etc. 

The  prayer  of  the  complaint  comprehended  an  injunction  to 
restrain  defendants  from  working  the  claim  during  the  litiga- 
tion, the  appointment  of  a  receiver  to  work  and  control  the 
claim,  judgmeot  for  damages,  and  a  restitution  of  a  portion  of 
the  premises.  The  demurrer  interposed  by  defendants  in  the 
Court  below  was  overruled,  and  the  case  tned.  PlaintifiEs  had 
a  verdict  for  $5,000,  and  defendants  appealed. 

Dunn  db  Meredith,  for  Appellants. 

The  action  of  ejectment  and  of  trespass  are  united  in  one 
complaint,  and  while  plaintiffs  sue  for  possession  or  recovery,  of 
a  given  parcel  of  ground,  they  hkewise  sue  for  $20,000  damages 
for  trespass  or  injury  upon  such  parcel,  and  other  groufid. 

Appellants  contend  that  the  complaint  in  the  case  contains 
an  action  in  ejectment  for  recovery  of  certain  premises,  and  at 
the  same  time  an  action  for  damages  for  trespass  or  injury  upon 
those  premises,  and  other  and  distinct  premises.  Is  such  prac- 
tice proper  or  permissible  under  our  statute  ?  In  Comp.  Laws 
of  Cal.  p.  529,  Sec.  64,  we  find  that  the  plaintiff  may  unite  sev- 
eral causes  of  action,  provided  all  the  causes  so  united  belong 
to  the  same  one,  and  only  to  one,  of  the  seven  classes  defined 
in  that  section.  The  complaint  in  this  case,  so  far  as  it  is  one 
in  ejectment,  sets  forth  a  cause  of  action  evidently  belonging  to 
the  second  class,  defined  in  the  said  sixty-fourtli  section  of  the 
Practice  Act,  to  wit:  **  claims  to  recover  specific  real  property,, 
with  or  without  damages,"  for  unlawful  occupancy,  or  for 
waste,  etc.  So  far  as  the  complaint  is  one  for  damages  for 
trespass  on  the  mining  ground,  other  than  that  the  recovery  of 
which  is  sued  for,  the  cause  of  action  is  for  injury  to  property, 
and  belongs  to  the  seventh  class,  as  separated  and  defined  by 
the  sixty-fourth  section  aforesaid.  The  complaint  in  this  case 
is  bad  for  duplicity,  and  the  demurrer  should  have  been  sus- 
tained. 

Piatt  and  Clark,  for  Bespondents. 
**The  complaint  is  specific,  explicit  and  certain." 
The  causes  of  action  in  the  complaint  are  properly  joined. 
(Compiled  Laws,  page  529;  4  Cal.  E.  291.) 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — "BxjRsvrr^ 
J.,  concuiTing. 
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The  Cooxt  below  erred  in  overruling  the  demurrer  to 
the   ^declaration,  which  improperly  joins  an  action  6f    [135] 
trespass  quare  clausum  /regit,  ejectment,  and  prayer  for 
relief  in  chancery. 

We  haye  never  held  parties  to  a  very  nice  strictness  in  plead- 
ing, but  at  the  same  time  it  has  always  been  our  earnest  desire 
that  some  formality  should  be  observed,  and  we  think  that  the 
pleckdings  in  a  cause  should  show  clearly  and  affirmatively  the 
relief  demanded.  A  Court  should  not  be  compelled  to  resort  to 
rules  of  construction  to  determine  what  is  meant  by  the  party, 
or  whether  he  may  have  possibly  intended  to  pursue  one  remedy, 
or  another  and  a  different  one. 

To  maintain  the  present  complaint,  would  be  subversive  of  all 
rules  of  pleading,  and  encourage  carelessness  and  uncertainty. 

Judgment  reversed,  with  leave  to  the  plaintiff  to  amend. 


FARMER  i;.^CBAM  kt  al. 

.Yabzanob — Objsctxoiis,  whsn  to  bb  Taken. — Where  the  complaint  in  an  ac- 
tion on  a  bill  of  exchange  describes  it  aH  payable  to  tne  order  of  A, 
vhereas  the  bill  offered  in  evidence  is  drnwn  payaMe  to  B,  it  is  a  vari- 
ance to  be  taken  advantage  of  by  objecting  to  the  evidence,  or  by  a  mo- 
tion of  nonsuit. 

AxxHSMKNT,  Ali^wamoi  OF.— After  the  motion  for  a  nonsnit,  the  Court 
may,  upon  terms  allow  an  amendment  of  the  complaint,  if  it  woald  not 
operate  as  a  surprise  upon  the  defendant,  but  if  this  ia  not  done,  the 
plaintiff  cannot  recover. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
County  of  Siskiyou. 

The  record  in  this  case  is  a  statement  in  which  the  pleadings 
are  not  set  forth  in  full,  their  substance  only  being  stated. 

The  complaint  alleges  that  the  firm  of  Adams  &  Co.,  in  Yreka, 
drew  their  bill  of  exchange  payable  to  their  own  order  on  Adams 
&  Co.  in  Boston,  Mass.,  for  the  sum  of  eight  hundred  and  three 
dollars;  that  the  drawers  of  the  bill  endorsed  it  to  the  defend- 
ants, Cram,  Rogers  &  Co.,  who  endorsed  it  to  Lydia  B.  Farmer, 
the  wife  of  the  plaintiff.  The  complaint  further  shows  that  the 
so-called  endorsements  were  written  across  the  face  of  the  bill. 

The  bill  offered  in  evidence  is  drawn  on  Adams  &  Co.,  Boston, 
by  Adams  &  Co.,  of  San  Francisco,  in  favor  of  Lydia  B.  Farmer, 
and  across  its  face  is  written  the  names  of  £.  W.  Tracy^  agent, 
aud  of  Cram,  Rogers  &  Co.  The  bill  has  the  following  endorse- 
ment: **Pay  to  bearer,  Lydia  B.  Farmer."  The  non-payment 
and  protest  of  the  note  was  proved,  and  also  the  genuineness  of 
the  signature  of  defendants,  and  plaintiff  rested  his  case.  The 
defendants  thereupon  moved  for  a  nonsuit. 

The  Court  took  the  motion  under  advisement,  and  allowed 
evidence  of  demand  on  and  refusal  to  pay  by  defendants,  on  the 
ground  that  they  were  mere  agents  of  Adams  &  Co.,  to  be  in- 

133 


Digitized  by  VjOOQI^^" 


137  BuTLEB  V.  Bates.  [Sup.  Ct. 

troduced  by  defendants.  The  motion  for  nonsuit  vras 
[136]    then  *overruled,  under  the  exception  of  defendants,  who 

then  introduced  the  evidence  of  Tracy  to  show  the  object 
of  the  defendants  in  countersigning  drafts  of  Adams  &  Co.  of 
San  Francisco,  sent  to  them  for  sale,  to  be  to  avoid  loss  which 
might  occur  if  the  drafts  were  lost  before  reaching  Yreka.  The 
Court  below  gave  judgment  for  plaintiff.  Defendants  moved  for 
a  new  trial,  which  being  overruled,  they  appealed. 

Cartter  <&  Hartley,  for  Appellants. 

The  plaintiff  failed  to  prove  a  sufficient  case  for  the  considera- 
tion of  the  Court  sitting  as  a  jury;  for  that  the  complaint  shows 
that,  the  bill  of  exchange  or  (Lraft  therein  described,  was  en- 
dorsed by  defendants,  but  the  bill  or  draft  introduced  in  evi- 
dence shows  that  the  firm-name  of  the  defendants  was  written 
across  the  face  of  the  bill  or  draft,  and  again,  that  the  complaint 
describes  a  bill  of  exchange  drawn  by  Adams  &  Co.,  payable  to 
their  order,  (that  is,  to  the  order  of  Adams  &  Co.,  the  drawers,) 
but  the  bill  of  exchange  givenipin  evidence,  is  payable  to  the 
order  of  Lydia  B.  Farmer. 

Judahj  for  Bespondent. 

Hetdenfeldt,  3.,  delivered  the  opinion  of  the  Court — ^Mubbat, 
C.  J.,  concurring. 

The  declaration  describes  the  bill  sued  on  as  payable  to  the 
order  of  Adams  &  Co. ,  whereas  the  bill  introduced  in  evidence 
is  payable  to  the  order  of  Lydia  B.  Farmer. 

It  was  proper  to  take  advantage  of  this  variance  between  the 
pleadings  and  proof,  by  objecting  to  the  evidence  when  offered, 
or  moving  for  a  nonsuit. 

The  great  necessity  for  a  correct  description  of  commercial 
paper,  when  sued  on,  is  to  enable  one  recovery  to  operate  a  bar 
to  any  subsequent  action  for  the  same  cause. 

After  the  motion  for  nonsuit,  the  Court  might,  upon  terms, 
have  allowed  an  amendment  of  the  declaration,  if  it  would  not 
have  operated  a  surprise  upon  the  defendants,  but  as  this 
was  not  done,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 


BUTLER  V.  BATES. 

TBEASUREit's  Wabbant,  tthbk  Yoid.— In  the  absence  of  an  nnexhansted 
Bpecifio  appropriation  to  meet  a  warrant  of  the  Comptroller  on  the  State 
Treasurer,  a  warrant  on  the  Treasurer  is  absoutely  void. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

[137]       *Application  for  a  mandamus   upon  the    defendant. 
State  Treasurer,  to  pay,  in  the  order  of  registration,  cer- 
tain Comptroller's  warrants,  issued  in  payment  of  labor  and 
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material  furnished  in  the  erection  of  the  State-prison  wall.   The 
Court  below  denied  the  application.     Plaintiff  appealed. 

Uionias  A.  Hempsteady  for  Appellant. 

W.  T,  Wallace,  Attorney-General;  for  Respondent. 

Terry,  J.,  delivered  the  opinion  of  the  Court — ^Murray,  C.  J., 
concurring. 

The  plaintiff  seeks,  by  a  mandamus,  to  compel  the  defendant, 
who  is  State  Treasurer,  to  pay,  in  the  order  of  their  registration, 
certain  Comptroller's  warrants,  issued  in  payment  of  labor  and 
material  furnished  in  the  erection  of  the  State-prison  wall. 

The  Act  amending  an  Act  concerning  the  office  of  Comp- 
troller, passed  April,  1864,  provides,  that  "no  warrants  shall  be 
drawn  on  the  treasury,  except  there  be  an  unexhausted  specific 
appropriation  to  meet  the  same."  There  having  been  no  appro- 
priation by  law  for  the  erection  of  the  prison  waD,  the  act  of 
the  Comptroller  in  issuing  such  warrants,  was  in  direct  con- 
travention of  a  positive  statute^  and  the  warrants  are  absolutely 
void. 

Judgment  afiBrmed. 


GILLAN  V.  METCALF  et  al. 

FbXuix— Mat  bb  Infkbsed  from  Gibcuicstancks.— Thwe  is  no  conolnsion  of 
fraud,  spriogin'Sf  from  the  want  of  consideration,  in  a  deed,  which  will 
enable  a  stranger  to  attack  it,  though  it  ia  a  circumstance,  among  others* 
from  which  fraud  may  be  inferred. 

Idkm. — Intent,  Nbcbssabt  to  GoNSTrraTi. — Where  the  Court  below,  sitting 
a?  a  jury,  found  that  a  sale  was  not  made  in  good  faith,  and  was  without 
conaidenition,  but  failed  to  find,  as  a  fact,  a  fraudulent  intent,  and  en- 
tered judgment  accordingly,  in  favor  of  a  subsequent  purchaser:  Hfldt 
to  be  error. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  in  the  County  of  Sierra. 

This  was  an  action  of  ejectment,  brought  to  recover  the  pos- 
session of  certain  mining  claims.  By  consent  of  parties,  the 
testimony  was  taken  before  a  referee,  upon  which  the  Court, 
sitting  as  a  jury,  found  the  facts  and  conclusions  of  law,  aa 
follows: 

''In  1853,  the  plaintiff  in  this  suit,  and  one  Scanlan,  were 
owners  in  a  mining  company  at  Chips  Flat,  Sierra  County, 
known  as  the  Wilkinson  Company,  Scanlan  being  the  owner  of 
one  and  one  half  shares;  and  in  the  month  of  December,  of  that 
year,  Scanlan  sold  his  interest  to  the  plaintiff  herein,  as  is  al- 
leged, in  the  bill  of  sale,  for  a  consideration  of  eighteen 
hundred  dollars.  *The  sale  was  made  for  the  purpose  [138J 
of  enabling  Scanlan  to  become  a  witness,  in  a  suit  then 
pending,  or  about  to  be  brought.      Scanlan  was  at  the  time  in- 
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debted  to  plaintiff,  In  the  sum  of  fifty  to  sixty  dollars.  I  find 
that  the  sale  was  not  made  in  good  faith,  and  was  without  con- 
sideration. Subsequent  to  such  sale,  Scanlan  sold  the  same  in- 
terest to  other  parties,  under  whom  defendants  in  this  suit  hold, 
as  innocent  purchasers,  for  a  valuable  consideration,  and  they, 
and  those  under  whom  they  hold,  have  been  in  possession  since 
the  spring  of  1854.  Patrick  Gillan  appears,  at  one  time,  to 
have  paid  an  assessment  on  the  claim,  but  whether  or  not  he 
was  ever  in  possession,  I  cannot  accurately  determine.  From 
the  above  facts,  I  conclude  the  defendants  are  entitled  to  judg- 
ment against  plaintiff,  for  the  costs  of  this  suit.  Judgment  ac- 
cordingly ordered." 
Plaintiff  appealed. 

Dunn  db  MeredUh,  for  Appellant. 

The  fact  that  the  conveyance  was  based  upon  a  consideration, 
though  it  was  small,  and  though -the  want  of  consideration  we 
hold  immaterial,  in  this  case  is  clearly  proven. 

Defendants  do  not  allege  that  the  conveyance  was  fraudulent, 
and  in  bad  faith;  for  a  positive  averment  is  required,  in  setting 
up  such  a  plea,  and  that  averment  must  be  accompanied  by  the 
alleged  character  of  creditor,  or  bona  fide  subsequent  purchaser. 
Where  there  is  no  plea  of  fraud,  the  Judge  could  not  find  the 
conveyance  mala  fide,  nor  could  he,  in  lus  findings,  assign  to 
defendants  the  position  of  creditors,  or  Ixma  fide  subsequent 
purchasers,  both  of  which,  in  their  answer,  they  had  waived. 

Fraudulent  intent  is  a  question  of  fact;  ''nor  shall  any  con- 
veyance, or  charge,  be  adjudged  fraudulent,  as  against  credit- 
ors, or  bona  fide  subsequent  purchasers,  solely  on  the  ground 
that  it  was  not  founded  on  a  valuable  consideration."  (Comp. 
Laws,  p.  202,  sec.  23.) 

Stephen  J.  Field,  for  Respondents. 

In  considering  the  points  taken  by  the  appellant,  it  is  to  be 
observed  that  no  motion  was  made  in  the  Court  below,  either 
to  correct  or  set  aside  its  findings,  or  for  a  new  trial.  The  facts 
found,  therefore,  are  conclusive  in  this  Court;  the  correctness 
of  the  findings,  upon  the  evidence,  not  being  a  subject  which 
this  Court  wiU  examine.  (O'Connor  v.  Stark,  2  Cal.  153;  Ingror 
ham  V.  Gildermester,   2  Cal.  483;  Bratvn  v.  Oraves,  2  Cal.  118.) 

Murray,  C.  J.,  after  stating  the  facts,   delivered  the  opinion 

of  the  Court — Burnett,  J.,  concurring. 

The  finding  is  not  sufficient  to  support  the  judgment.    The 

first  section  of  the  **Act  concerning  Fraudulent  Convey- 

[139]    ances  and  *Contracts,"  passed  April  19,  1850,  provides 

that,  "Every  conveyance  of  any  estate   or  interest  in 

lands,  and  every  charge  upon  lands ;  or  the  rents  and  profits 

thereof,  made  or  created  with  the  intent  to  defraud,  prior  or 

subsequent    purchasers,   for  a  valuable  consideration,   of   the 

same  lands,  rents,  or  profits^  as  against  such  purchasers,  shall 

be  void." 
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It  will  be  observed,  that  this  section  provides  that  such  con- 
vejance  must  be  made  with  the  intent  to  defraud  prior  or  sub- 
sequent purchasers.  By  the  twenty-third  section  of  the  same 
Act,  it  is  provided,  "  that  the  question  of  fraudulent  intent,  in 
all  cases  arising  under  this  Act,  shall  be  deemed  a  question  of 
fact,  and  not  of  law;  nor  shall  any  conveyance  or  charge  be 
adjudged  fraudulent,  as  against  creditors  or  purchasers,  solely 
on  the  ground  that  it  was  not  founded  on  a  valuable  considera- 
tion." 

The  finding  of  the  Court  that  ''the  sale  was  not  made  in 
good  faith,  and  was  without  consideration,"  is  not  sufficient  to 
bring  it  within  the  statute,  so  as  to  enable  the  defendants  to 
attack  it.  The  sale  would  have  been  good  between  the  parties, 
without  any  consideration  whatever.  So  far  as  the  question  of 
good  faith  is  concerned,  we  are  at  a  loss  to  understand  the  exact 
meaning  of  the  Court.  If  it  was  intended  ihat  the  want  of  a 
consideration  stamped  the  instrument  as  having  been  executed 
maJa  fide^  it  was  error,  imless  it  was  shown  that  the  instrument 
was  intended  to  affect  creditors  or  purchasers,  and  this  fraudu- 
lent intent  should  have  been  found  as  a  fact,  by  the  Court. 

There  is  no  conclusion  of  fraud,  springing  from  a  want  of  a 
consideration,  in  a  deed,  which  will  enable  a  stranger  to  attack 
it;  and  although  it  is  a  circumstance,  among  others,  from  which 
fraud  may  be  inferred,  still  the  party  must  bring  himself  within 
the  statute.  From  this  it  results  that  this  Court,  having  failed 
to  find  the  fact  of  a  fraudulent  intent,  the  decree  is  erroneous, 
and  must  be  reversed. 


THE  PEOPLE  V.  SHEAR. 

'  JmasDicnoN  of  Supbemk  CotrsT.— The  Sapreme  Conrt  has  no  jnnsdiction 
in  a  criminal  case  not  amounting  to  a  felony,  whether  on  writ  of  error 
or  on  appeal. 

'  'Wbttb^  OB  Pbogess. — Writs  or  process  can  only  be  issned  in  aid  of  its  ap- 
pellate jurisdiction. 

On  Wbit  o7  Ebbob  to  the  Court  of  Sessions  of  Calaveras 
County. 

The  defendant  was  convicted  of  a  misdemeanor,  under  the 
Act  of  April  17,  1855,  entitled  an  Act  to  suppress  gaming. 

G,  E.  Mount,  for  Petitioner. 

*TF.  T.  Wallace,  Attorney-General,  con/ra.  [140] 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnbtt, 
J.,  concurring. 

This  is  an  appeal  from  the  judgment  of  the  Court  of  Sessions, 
imposing  a  fine  of  one  hundred  dollars  on  the  defendant  for  a 

1.  Cited  People  v.  Johnson,  30  Gal.  101;  People  ▼.  Apgar,  85  Cal.  890. 
3.  CUed  MiUken  ▼.  Huber,  'H  0*1. 160.    See  People  T.  Vide,  pott  165. 
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violation  of  the  "  Act  to  prevent  gaming."  As  the  offense  is 
not  a  felony,  we  have  no  jurisdiction.  (See  The  People  v.  Ap- 
plegate,  6  Cal.  295.) 

It  is  of  no  consequence  that  the  case  is  brought  here  by  writ 
of  error.  This  Court  has  no  authority  to  issue  any  writ  or  pro- 
cess, except  in  aid  of  its  appellate  jurisdiction,  and  havifig  no 
appellate  jurisdiction  in  criminal  cases  of  a  lesser  grade  than 
felony,  it  follows  that  the  writ  was  improvidently  issued,  and  it 
must  therefore  be  dismissed. 

Ordered  accordingly. 


THE  PEOPLE  V.  STEWART. 

1  JuBOB — GdAXiLBNOB  FOB  Causb  INSUFFICIENT. — ^Where  a  jnror,  in  a  capital 
case,  was  asked  if  he  entertained  snch  conscientious  opinions  as  would 
predade  him  from  finding  the  defendant  gailty ,  when  the  offense  charged 
was  punishable  with  death,  to  which  he  answered  that  he  was  opposed 
to  capital  punishment  on  principle:  Held^  that  it  was  error  to  sustain 
the  challenge,  for  cause,  by  the  prosecution,  on  such  answer. 

Statute  Gonstbuction — Meaning  of  Tebics.  —  Gonscience  and  principle 
have  a  distinct  and  separate  meaning,  well  recognized,  and  it  must  be 
presumed  that  the  Legislature  employ  words  witn  reference  to  their  cor- 
rect signification. 

Appeai^— Gbounds  fob  RETEBSAii  OF  JUDGMENT.— The  improper  allowance 
of  a  challenge  by  the  prosecution,  is  sufficient  to  cause  a  reversal  of  the 
judgment  on  a  verdict  of  guilty.  If  the  challenge  had  been  disallowed, 
the  result  might  have  been  different,  and  the  prisoner  is  entitled  to  be 
tried  by  a  panel  summoned  in  a  particular  way. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Calaveras. 

The  defendant  was  indicted,  tried,  and  convicted,  of  the  crime 
of  murder.  On  the  trial,  one  of  the  jurors,  being  asked  if  he 
had  such  conscientious  opinions  as  vrould  prevent  him  from  find- 
ing the  defendant  guilty,  answered  that  he  was  opposed  to 
capital  punishment  on  principle.  Whereupon  the  prosecuting 
attorney  challenged  the  juror,  for  cause,  which  challenge  was 
sustained  by  the  Court  below,  and  the  juror  excluded,  under  the 
exception  of  defendant's  attorney. 

The  defendant  appeals,  setting  forth  the  above  in  his  bill  of 
exceptions. 

Robinson,  Beaiiy  &  Boits,  for  Appellant. 

The  distinction  between  a  conscientious  opinion  and 
[141]    convic-*tions  of  the  mind  upon  principle}  is  very  obvious, 
it  seems  to  us,  and  is  founded  on  the  plainest  principles 
of  human  nature. 

The  one  is  the  act  of  the  judgment,  is  defended  by  argument, 
tested  by  reason,  and  yields  to  the  decisions  of  an  intelligent 
mind.  The  other  is  the  act  of  the  conscience,  or  of  some  in- 
ternal or  self-knowledge,  which  acknowledges  no  superior,  bows 

1.  Cited  People  v.  Oehr,  8  Gal.  361;  commented  on.  People  v.  Murphy,  46  Cal.  142. 
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to  no  authority,  yields  to  no  demonstration,  and  is  governed  by 
no  law.  It  ignores  reason,  defies  argument,  and  is  unaccount- 
able, irresponsible  to  all  human  tests  and  standards.  It  is  a 
law  unto  itself,  and  its  scruples  and  its  teachings  are  not;  amen- 
able to  any  human  tribunals,  but  rest  alone  with  its  possessor 
and  his  God.  An  intelligent  citizen  may,  and  many  of  them  do, 
oppose  the  death  penalty,  for  the  reason  that  the  worst  use  you 
can  put  a  man  to  is  to  hang  him;  that  public  policy  requires, 
and  that  the  public  good  would  be  promoted,  by  adopting  a 
punishment,  even  for  the  highest  offenses,  less  decisive  than  the 
gibbet  and  the  cord. 

An  intelligent  philosophic  statesman  might  reasonably  desire 
to  see  adopted  such  penalties  for  criiQe,  which,  while  punish- 
ment was  inflicted  for  the  wrong,  that  reform  might  be  en- 
couraged in  the  wrong-doer.  Opposition  to  the  death  penalty 
with  such,  would  be  founded  upon  the  principles  of  fair  argu- 
ment and  sound  reason,  and  surely  would  not  disqualify  the 
holder  from  any  of  the  duties,  or  deprive  him  of  any  of  the 
privileges,  of  a  good  citizen.  Such  opinions  would  not,  and  do 
not,  constitute  rebellion  to  law  or  a  defiance  of  its  authority. 
He  who,  as  a  legislator,  votes  against  the  infliction  of  capiUd 
punishment  in  any  cose,  would  not  necessarily  go  into  the  jury- 
box  on  a  trial  for  murder,  determined  to  take  the  law  in  his 
own  hands;  and  no  matter  how  clear  the  e\idence,  how  com- 
plete his  convictions  of  the  guilt  of  the  accused,  disregard  his 
oath  find  perjure  his  own  soul,  and  bring  in  a  verdict  of  not 
guilty,  because  the  law  attached  to  that  finding  a  consequence 
or  penalty  he  did  not  approve  of.  His  opinions  of  what  the 
law  ought  to  be,  would  not  disqualify  him  from  obeying  it  as 
it  is. 

It  is  all  different,  however,  with  the  man  who  opposes  the  in- 
fliction of  death  from  considerations  of  conscience.  He  is  bound 
in  his  ow^  conceit  by  a  law  higher  than  any  of  human  author- 
ity. If  the  law  says,  "  the  soul  that  sinneth  in  murder,  it  shall 
die,"  the  man  of  conscience  opposes  that  law,  denies  its  obliga- 
tions, and  charges  it  with  usurpation.  ''For,"  says  he  to  the 
law,  setting  himself  up,  in  the  sight  of  his  own  conscience,  to 
be  the  exclusive  and  parunount  judge,  "  you  have  no  right  to 
tidce  human  life;  your  decree  is  an  act  of  usurpation.  By  the 
light  within  me,  I  determine  that  your  solemn  determinations 
are  contrary  to  the  laws  of  nature,  of  God,  and  of  the  rule  of 
right;  and  I  am  instructed  by  my  cpnscience  that  it  is  wrong 
for  you  to  employ  me  in  carrying  out  your  high  behests. 
I  shall,  *therefore,  as  a  juror,  disavow  any  allegiance  to  [142] 
you  in  this  case,  disregard  your  authority,  and  find  the 
l)risoner  not  guilty — not  because  I  think  him  so,  but  because 
my  conscience  disapproves  of  the  penalty  you  have  affixed  to  a 
conviction." 

If  these  distinctions  do  exist,  which  we  respectfully  submit 
have  been  fully  shown,  then  it  follows  that  tne  Court  below 
erred  in  sustaining  the  challenge  on  the  part  of  the  people. 
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But  the  Attorney-General  contends  that  the  error,  if  it  be  one, 
is:  first,  an  immaterial  one;  and,  second,  that  no  appeal,  or 
other  mode  of  review,  lies  to  this  Court  to  correct. 

With  regard  to  the  last  proposition,  the  statute  provides  (1 
Compiled  Laws,  477,  third  subdivision  of  section  433)  that  a  bill 
of  exceptions  may  be  taken  by  the  defendant  from  ''the  decid- 
ing of  any  questions  of  law  not  a  matter  of  discretion."  Now,  if 
it  is  a  matter  of  discretion  whether  a  man  shall  be  tried  by  this 
or  that  juror,  then  the  prosecution  is  correct. 

The  Constitution  provides  that  "the  right  of  trial  by  jury 
shall  remain  inviolate."  Who  shall  be  qualified  as  jurors,  and 
the  manner  of  the  selection,  is  defined  by  law. 

If  an  improperly  qualified  and  chosen  juror  is  placed  on  the 
panel — that  is,  one  who  has  not  been  chosen  in  conformity  with 
the  statute,  no  one  would  deny  but  that  it*  would  be  fatal  to  a 
conviction.  If  one  who  is  properly  qualified  and  chosen,  is 
ruled  off  the  jury,  to  that  extent,  and  to  the  same  extent,  has 
the  law  been  violated,  and  the  rights  of  the  defendant  been 
impaired.  If  not  so  with  one  single  juror,  why  with  the  whole 
panel? 

Wm.  T.  Wallace,  Attorney-General,  for  the  People. 

It  is  submitted  that  inasmuch  as  the  juror  answered  that  he 
was  opposed  to  capital  punishment  on  "  principle,"  it  is  clear 
that  he  entertained  opinions  which  would  preclude  him  from 
finding  the  defendant  guilty.  If  he  found  him  guilty,  he  violated 
a  "  principle,"  which  he  conscientiously  enterteined.  It  is  the 
very  case  that  the  statute  provides  for. 

A  principle  is  a  settled  law,  or  rule  of  action  in  human  beings, 
and  li  a  party  entertains  such  views  as  that,  he  is  opposed  to 
capital  punishment,  on  principle,  he  is  clearly  incompetent  to 
sit  on  the  trial  of  a  capital  case,  and  in  the  language  of  the 
law,  he  is  neither  to  be  compelled  nor  permitted  to  sit  as  a 
juror. 

It  is  submitted  that  the  juror  was  properly  excluded,  on  mo- 
tion of  the  district  attorney,  and  that  the  judgment  ought  to  be 
affirmed. 

But  the  allowance  of  a  challenge  is  not  the  subject  of  an  ex- 
ception; the  disallowance  of  a  challenge  is  ground  of  an  excep- 
tion, and  the  reason  is  obvious  why  this  distinction  is  made. 
(Compiled  Laws,  p.  477,  Sec.  433.) 

If  ever  a  judgment  should  be  reversed,  because  a  challenge 

was  improperly  allowed,  it  ought  to  appear  that  by  the 

[143]    allow-*ance  of  the  challenge,  the  substantial  rights  of  the 

prisoner  were  lost.    (Compiled  Laws,  p.  486,  Sec.  499.) 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  trial  of  this  cause  in  the  Court  below,  one  of  the  jurors 
was  asked  if  he  entertained  such  conscientious  opinions,  where 
the  offense  charged  was  punishable  with  death,  as  would  pre- 
clude him  from  finding  the  defendant  guilty;  to  which  he  an- 

140 


Digitized  by  VjOOQIC 


Jan.  1857.]  People  v.  StewabTi  144 

swered,  that  he  was  ^'  opposed  to  capital  punishment  on  prin- 
ciple." He  was  then  challenged  by  the  District  Attorney  for 
cause,  and  the  challenge  sustained. 

The  three  hundred  and  forty-seventh  section,  subdivision  nine 
of  the  criminal  code,  Compiled  Laws,  4G6,  provides  that  a  per- 
son shall  neither  be  permitted  or  compelled  to  serve  as  a  juror 
where  the  offense  charged  is  punishable  with  death,  and  he 
entertains  such  conscientious  opinions  as  would  preclude  him 
from  finding  the  prisoner  guilty. 

The  first  question  which  presents  itself  for  consideration  is, 
whether  the  answer  of  the  juror  was  responsive  to  the  interrog- 
atory and  disclosed  any  disqualification  on  his  part. 

There  is  an  important  difierence  between  conscience  and  prin- 
ciple. Conscience  is  defined  by  Webster  to  be  ''internal  or 
self-knowledge,  or  judgment  of  right  and  wrong,  or  the  faculty, 
power  or  principle  within  us,  which  decides  on  the  lawfulness  or 
unla^vfulness  of  our  own  actions  and  affections,  and  instantly 
approves  or  condemns  them;  conscience  is  called  by  some 
writers,  the  moral  sense,  and  considered  as  an  original  faculty 
of  our  nature."  Principle  he  also  defines  to  be,  in  a  general 
sense,  ''the  cause,  source,  or  origin  of  anything;  that  from 
which  a  thing  proceeds,  as  the  principle  of  motion,  the  princi- 
ples of  action;  ground,  foundation,  that  which  supports  an 
assertion,  an  action,  or  a  series  of  actions,  or  of  reasoning;  a 
general  truth;  a  law  comprehending  many  subordinate  truths; 
as  the  principles  of  morality,  of  law,  of  government,"  etc. 

In  the  language  of  the  learned  counsel  for  the  appellant, 
"the  one  is  the  result  of  judgment,  is  tested  by  reason,  de- 
fended by  argument,  and  yields  to  the  decision  of  an  intelligent 
mind.  The  other  springs  from  some  internal  source  of  self- 
Imowledge,  which  acknowledges  no  superior,  bows  to  no  au- 
thority, yields  to  no  demonstration,  and  is  governed  by  no 
law;  it  ignores  reason,  defies  argument,  and  is  unaccountable 
and  irresponsible  to  all  human  tests  and  standards;  it  is  a 
law  unto  itself,  and  its  scruples,  and  its  teachings  are  not 
amenable  to  human  tribunals,  but  rests  alone  with  its  posessor 
and  his  God." 

All  writers  on  moral  philosophy  make  this  same  distinction. 
In  fact,  in  very*  many  cases,  conscience  and  principle  have  no 
connection  whatever,  and  a  man  may  be  opposed  on  principle 
to  what  he  conscientiously  believes  to  be  right.  Many 
men  are  ^opposed  on  principle  to  capital  punishment,  [144] 
because,  as  ofteii  remarked,  they  believe  that  the  worst 
use  that  can  be  made  of  a  man  is  to  hang  him;  they  believe 
tliat  society  would  be  benefitted  bv  the  adoption  of  some  other 
mode  of  punishment,  and  yet,  as  long  as  the  law  provides  that 
certain  crimes  shall  be  punished  with  death,  would  feel  no  con- 
scientious scruples  in  finding  a  verdict  of  guilty  against  one 
accused  of  such  crime.  With  them  it  is  a  principle  founded  on 
political  prejudices,  or  public  policy,  with  which  conscience  has 
no  connection  whatever.     It  will  not  do  to  say  that  the  words 
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conscience  and  principle  are  used  in  common  parlance  as  syn- 
onymous; we  have  shown  that  they  have  a  distinct  and  sep- 
arate meaning,  well  recognized,  and  we  are  bound  to  suppose 
that  the  Legislature  employ  words  with  reference  to  their 
correct  signification. 

It  is  contended  that  the  prisoner  has  not  b^en  injured  by  the 
allowance  of  the  challenge,  and  that  it  is  the  duty  of  this  Court 
to  affirm  the  judgment,  unless  it  clearly  appears  that  error  has 
intervened.  In  other  words,  that  the  prisoner  having  been 
fairly  tried  by  a  competent  jury,  we  are  not  at  liberty  to  say 
that  the  result  would  have  been  different  if  the  Court  had  not 
excluded  the  particular,  juror  excepted  to.  What  the  result 
might  have  been  under  such  circumstances,  we  are  of  course 
unable  to  say,  but  the  human  mind  is  so  constituted,  that  facts 
and  cii'cumstances  do  not  always  produce  the  same  results;  the 
judgment  of  two  men  upon  the  same  state  of  facts  may  be  dia- 
metrically opposite,  particularly  in  the  determination  of  a 
criminal  case,  when  every  doubt  is  carefully  weighed  and  scru- 
pulously balanced. 

It  is  enough  for  us  to  know  that  the  result  might  have  been 
different;  that  the  prisoner  was  entitled  to  be  tried  by  a  panel 
summoned  in  a  particular  way,  and  that  the  Court  erred  in 
deciding  that  one  of  the  jurors  was  incompetent. 

Judgment  reversed,  and  new  trial  ordered. 


GRAHAM  V.  ENDICOTT  et  al. 

Shebut* — When  not  Liable  on  Official  Bo2cd. — ^Where  the  defendast,  as 
sheriff^  collects  money  on  an  attachment;  more  than  snfficient  to  satisfy 
the  attaching  creditor,  and  after  the  expiration  of  his  term  of  office  an- 
other attaching  creditor  attaches  the  Burplus,  and  seeks  to  make  the 
ex-sheriff  liable  therefor  on  his  official  bond:  Held,  that  the  demurrer  to 
the  complaint  was  properly  sustained,  as  there  was  no  relation  between 
the  defendant  and  plaintiff  to  render  defendant  officially  liable. 

Idem. — When  Pebsonallt  Liabus. — The  defendant  could  only  be  gamisheed 
as  a  private  individual. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

This  was  an  action  in  the  Court  below  against  Endicott 
f  145]    and  *his  sureties  on  his  bond  as  sheriff  of  Nevada  county, 
for  refusing  to  pay  over  certain  moneys  collected  by  him 
before  the  expiration  of  his  office. 

The  facts  set  up  in  the  complaint  are  substantially  as  follows: 
Endicott,  while  sheriff,  levied  certain  attachments  upon  the 
property  of  Adams  &  Co.,  the  proceeds  of  which  were  more  than 
sufficient  to  satisfy  the  claims  of  the  attaching  creditors,  leaving 
a  balance  in  his  hands.  After  the  expiration  of  his  term  of 
office,  the  plaintiff  recovered  a  judgment-  against  Adams  &  Co. , 
•attached  the  money  remaining  in  Endicott's  hands,  and  now 
.seeks  to  make  him  and  his  sureties  officially  liable  for  the  same.. 
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Defendant  demurred.  The  demurrer  was  sustained^  and 
plaintiff  appealed. 

McFarland  and  Caldwell,  for  Appellant. 

Where  it  is  shown  to  the  Court  that  the  sheriff  individually  is 
unable  to  respond,  which  may  be  done  by  affidavit,  the  remedy 
is  complete  on  the  official  bond  of  the  sheriff  for  a  default  or 
misconduct  of  said  officer  while  he  shall  continue  to  discharge 
any  of  the  duties,  or  hold  said  office. 

See  2  Wend.  299,  in  the  case  of  Anderson  v.  BUchoock,  where 
it  is  decided  *'  the  Court  are  authorized  to  order  the  bond  of  the 
sheriff  to  be  put  in  suit  without  requiring  that  a  previous  recov- 
ery shall  have  been  had  against  the  sheriff."  ''It  is  no  longer 
necessary  to  show  a  recovery,"  but  in  the  exercise  of  a  sound 
discretion  the  Court  are  of  opinion  "it  should  be  shown  to  the 
Court,  which  may  be  done  by  affidavit,  that  the  sheriff  is  indi- 
vidually unable  to  respond  in  damages  for  the  default  or  mis- 
conduct alleged  against  him." 

It  would  be  a  ruinous  doctrine,  that  under  such  circumstances 
the  defaulting  sheriff  is  only  "liable  in  the  same  manner  and  to 
the  same  extent  as  any  other  garnishee,  and  no  further."  The 
law  has  wisely  provided  a  further  liability  in  the  bond. 

McConneUy  for  Respondent. 

This  action  is  on  the  bond  of  Endicott,  or  in  other  words,  it 
is  a  proceeding  against  him  in  an  official  capacity,  and  against 
his  sureties  as  guarantors  of  his  official  conduct,  for  an  act  or 
rather  an  omission  to  do  an  act  after  the  expiration  of  his  term 
of  office,  and  not  pertaining  to  his  official  duties.  It  is  not,  of 
course,  denied  that  the  liability  of  a  sheriff  or  other  ministerial 
officer  may  continue  after  his  term  of  office  has  expired,  in  re- 
spect to  such  matters  as  come  into  his  hands  during  his  term. 
But  here  it  is  expressly  shown  by  the  complaint,  that  the  attach- 
ment sued  out  by  plaintiff  was  never  in  Che  hands  of  Endicott, 
but  was  served  on  him  as  garnishee  by  his  successor  in  office. 

If  the  garnishment  was  properly  made,  and  he  had  in  his  pos-| 
session  at  the  time  any  funds  belonging  to  Adams  &  Co., 
why,  '*'he  is  liable  in  the  same  manner  and  the  same  ex-    [14&J 
tent  as  any  other  garnishee,  and  no  further. 

MuBBAY,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Terby,  J.,  and  Burnett,  J.,  concurring. 

The  complaint  was  demurred  to,  and  the  demurrer  properly 
sustained.  There  was  no  relation  between  the  present  plaintiff 
and  Endicott  that  would  render  him  officially  liable.  Although 
responsible  to  Adams  &  Co.,  he  was,  so  far  as  the  plaintiff  is 
concerned,  a  mere  bailee  of  Adams  &  Co.,  and  could  only  be 
gamisheed  as  a  private  individual. 

Judgment  affirmed. 
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CROSBY  ET  AL.  V.  McDERMITT  et  al. 

Intbrisst>~Combtbuction  of  Statute. — ^The  law  does  not  tolerate  the  pay- 
ment of  more  than  legal  imterest  except  by  express  agreement  in  writaii*^. 

Pabtnebship  Contbact,  Action  on. — Where  the  plaintiiSs  and  defendants 
entered  into  a  partnership,  by  the  terms  of  which  the  pltdntiffd  were  to 
advance  a  certain  sum  of  money  and  materials  for  a  saw-mill,  which 
they  did,  and  the  defendants  removed  the  materials  famished  by  plaint- 
iffs, and  appropriated  the  same,  including  the  money,  to  their  own  use: 
Held,  that  the  plaintiffs  had  a  right  to  sue  therefor  at  law,  and  for  dam- 1 
ages  caused  by  defendant's  violation  of  the  partnership  contract. 

Idem.— DissoLunoH. — The  acts  of  the  defendant  dissolved  the  copartnership. ! 
Even  if  this  did  not,  the  plaintiff  would  still  be  entitled  to  recover  under . 
the  peculiar  circumstances  of  the  case. 

JuDQUKNT,  WHEN  Plaintitf  Entitlbd  TO. — Where  the  facts  stated  in  the  ^ 
complaint  are  proved  on  the  trial,  and  found  to  constitute  a  good  cause . 
of  action,  the  plaintiff  is  entitled  to  judgment  thereupon. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, ' 
County  of  Siskiyou. 

The  facts  of  this  case  appear,  in  the  opinion  of  the  Court,  with 
the  exception  that  the  relief  granted  included  a  dissolution  of 
the  copartnership  existing  between  plaintiff  and  defendants. 
Defendants,  McDermitt  ei  aL^  appealed. 

Smith,  Hardy  and  Sanders,  for  Appellants. 

The  first  assignment  of  error  is  founded  upon  a  universally 
recognized  principle,  that  one  partner  cannot  sue  his  copartner 
at  law  for  any  debt  or  demand  due  him,  nor  for  any  wrongful 
act,  done  in  the  course  of  the  copartnership.  He  must  first  file 
his  bill  in  equity,  and  procure  the  dissolution  of  the  copartner- 
ship, before  he  can  sue  for  damages  of  any  kind  for  any  breach 
of  contract.  (NicoU  v.  Mumford,  4  Johns.  Ch.  522;  Fierce  v. 
Jackson,  6  Mass.  242;  3  Kent,  37,  38,  and  cases  cited;  Story  on 
Part.  221.) 

The  permitting  of  the  witness  to  testify  to  the  current  rate  of 
interest  from  1854  to  the  date  of  judgment,  contravened  two 

principles  of  law: 
[147]        *1.     The  parties  were  partners,  and  the  plaintiff  had  no; 
right  to  charge  interest  to  any  amount  for  advances. 

2.  The  plaintiffs  were  not  in  any  case  entitled  to  recover 
more  than  the  legal  interest,  unless  they  had  shown  a  contract 
to  pay  a  specified  sum. 

The  charge  of  the  Court  directing  the  jury  to  compute  the 
interest  as  an  item  of  damages,  contravened  both  of  the  princi- 
ples we  have  presented  to  the  Court,  and  a  third  one  equally 
plain  and  unmistakable. 

The  Court  must  reverse  the  judgment  because  it  is  impossible 
to  so  modify  it  as  to  satisfy  the  (^>ourt  of  its  correctness.  (GUr 
lespie  V.  GUlespie's  heirs,  2  Bibb.  93.) 

P.  L,  Edwards,  for  Respondent.    No  brief  on  file. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Mubbat,  G, 
J,,  concurring. 
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The  plaintiffs  and  defendants  entered  into  a  partnership  for 
[the  erection  and  working  a  flouring-mill  at  a  specified  place. 
By  the  terms  of  the  partnership,  plaintiffs  were  to  advance  the 
Bum  of  one  thousand  dollars  and  furnish  the  lumber  for  build- 
.ing  the  mill.  This  they  did,  and  the  defendants  removed  the 
lumber  to  another  place,  and  there  appropriated  it  to  their  own 
use.  They  also  retained  the  money  advanced  and  refused  to 
complete  the  contract  on  their  part.  Plaintiffs  filed  their  com- 
plaint setting  out  the  facts,  and  praying  judgment  for  damages 
and  costs.  The  answer  of  defendants  denies  the  facts  glleged, 
and  also  seta  up  af&rmative  matters  in  defense.  A  trial  was  had 
before  a  jury,  and  a  special  verdict  rendered,  upon  which  the 
Court  gave  judgment  for  plaintiffs,  for  the  sum  of  three  thou- 
sand and  seventy-five  dollars,  and  also  their  costs  of  suit. 
There  is  no  statement  of  the  evidence,  and  no  motion  for  a  new 
trial. 

The  defendants  pleaded  a  former  judgment  between  the  same 
'parties,  and  for  the  same  matters,  and  offered  in  evidence  the 
records  of  the  proceedings,  which  was  refused  by  the  Court, 
upon  the  ground  that  such  judgment  was  not  a  final  judgment, 
and  defendants  excepted. 

The  record  in  the  case  is  not  before  us,  and  we  can  form  no 
judgment  concerning  it.  We  must  therefore  presume  that  the 
ruling  of  the  Court  below  was  correct.  The  plaintiffs  then 
offered  in  evidence  the  verdict  of  the  jury  in  that  case;  to  tho 
introduction  of  which  the  defendants  objected;  but  the  Court 
permitted  it  to  go  to  the  jury,  and  exceptions  were  duly  taken. 

This  Court  cannot  do  otherwise  than  hold  the  action  of  the 
Court  below  to  be  correct,  as  the  record  of  the  previous  case  is 
not  before  us.  The  plaintiffs  offered  to  prove  the  current  rate 
of  interest  since  the  date  of  the  advance  of  the  one  thousand 
dollars,  and  the  defendants  objected.  The  Court  permit- 
ted the  *testimony,  and  it  was  proved  that  four  per  cent.  [148] 
per  month  was  about  the  current  rate,  and  defendants 
excepted.  The  Court  among  other  things,  instructed  the  jury 
that  in  estimating  the  plaintiffs  damages  they  should  compute 
the  interest  on  the  thousand  dollars,  at  what  they  believed, 
from  the  evidence^  to  be  the  current  or  usual  rate  of  interest, 
and  defendants  excepted. 

It  is  objected  by  defendants  in  this  Court  that  one  partner 
cannot  sue  another  at  law  for  any  debt  or  demand  due  him,  nor 
for  any  wrongful  act  done  in  the  course  of  the  partnership. 
But  this  objection  does  not  apply  in  this  case.  The  wrongful 
acts  of  the  defendants  dissolved  the  partnership.  (Stoiy  on 
Part.  272.) 

But  whether  these  acts,  of  themselves,  worked  a  dissolution, 
the  plaintiffs  would  still  be  entitled  to  recover  under  the  pecu-. 
liar  circumstances  of  this  case.  They  have  in  their  complaint 
stated  the  facts  substantially  found  by  the  jury,  and  there  can 
be  nothing  more  logical  and  consistent  than  a  simple  statement 
of  the  facts  necessary  to  constitute  a  good  cause  of  action,  and 
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the  facts,  as  stated  and  found,  do  constitute  a  good  cause  of  ac- 
tion,  and  the  Court  below  was  bound  to  render  judgment  for 
the  plaintiffs. 

As  to  the  objection  to  the  instruction  of  the  Court  in  refer- 
ence to  the  current  rate  of  interest,  we  think  there  was  a  legal 
error.  The  law  does  not  tolerate  the  payment  of  more  than 
legal  interest  upon  money,  except  when  there  is  an  express  writ- 
ten agreement,  and  a  higher  rate  of  interest  cannot  therefore  be 
proved  as  a  measure  of  damages. 

As  this  is  an  equitable  proceeding,  this  Court  will  modify  the 
judgment  of  the  Court  below,  by  deiducting  therefrom  the  dif- 
ference between  the  interest  of  four  per  cent,  per  month  upon 
the  thousand  dollars  from  the  24th  day  of  April,  1854,  until  the 
23d  day  of  May,  1856,  (the  date  of  the  judgment)  and  the  inter- 
est upon  the  same  sum,  for  the  same  time,  at  the  rate  of  ten 
per  cent,  per  annum.  The  clerk  of  this  Court  will  make  the 
calculation,  and  enter  the  judgment  accordingly.  This  Court, 
under  the  circumstances  of  this  case,  will  divide  the  costs  of 
the  appeal  equally  between  the  parties,  plaintiffs  and  defend- 
ants. 


SIMS  ET  AL.  V,    SMITH  ET  AL. 

MCHNO  GiiAZM — ^Bioara  of  Pbioh  Looatob. — A  prior  locator  of  a  mining- 
claim,  on  the  bank  of  a  stream,  has  the  right  to  the  use  of  the  bed  of 
the  stream  for  the  purpose  of  flaming  or  working  his  claim;  and  any 
subsequent  erection,  dam,  or  embankment,  which  will  turn  the  water 
back  upon  such  claim,  or  hinder  it  from  being  worked  with  flumes,  or 
other  necessary  means,  or  appliances,  is  an  encroachment  upon  the  rights 
of  said  party,  and  he  is  entitled  to  recover  the  damages  consequent  on 
such  obstructions. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Sierra. 
[149]  *This  was  an  action  brought  by  the  plaintiffs,  the  own- 
ers of  certain  mining  claims  on  Babbit  Creek,  to  recover 
damages  for  injuries  caused  to  their  claims  by  the  flowing  back 
of  the  water  of  the  stream  so  as  to  prevent  the  tailings  of  their 
sluices  from  being  carried  off,  caused  by  the  erection  of  a  dam 
by  the  defendants  across  the  stream,  at  a  point  lower  down.  It 
appeared  on  trial,  that  the  plaintiffs  were  the  first  locators.  The 
defendants  asked  Lester,  a  witness,  a  question  relative  to  the 
grade  of  descent  of  the  river,  which  was  not  allowed  to  be  an- 
swered, the  damages  consequent  upon  the  erection  of  the  dam, 
and  the  priority  of  location  of  the  parties,  having  been  estab- 
lished. 

The  second  instruction  asked  for  by  the  plaintiffs,  and  given 
,by  the  Court,  was  as  follows: 

"If  the  jury  believe,  from  the  testimony,  that  the  plaintiffs, 
or  their  predecessors,  were  first  to  locate  their  mining  claims, 
set  forth  in  the  complaint,  and  that  they  have  not  abandoned  the 
same,  and  that  the  defendants  have  built  and  maintained  a  dam 
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across  Babbit  Creek,  below,  whereby  the  plaintiffs  are  hindered, 
delayed  and  injured  in  the  working  and  mining  of  their  mining 
claims,  set  forth  in  their  complaint,  from  April,  1854,  to  Octo- 
ber, 1856;  then,  to  the  extent  of  that  injury,  the  plaintiffs  are 
entitled  to  recover,  and  the  jury  should  so  find." 

To  which  instruction  defendants  excepted. 

The  jury  fodnd  a  verdict  for  plaintiffs,  and  judgment  was  en- 
tered accordingly. 

Defendants  appealed. 

E.  D.  Baker,  for  Appellants. 

Dunn  and  Meredith,  for  Bespondents. 
No  briefs  on  file. 

MuBBAT,  0.  J.,  delivered  the  opinion  of  the  Court — Tebbt,  J., ' 
concurring. 

This  case  ought  properly  to  be  dismissed,  as  the  appellant 
has  not  furnished  the  Cotuii  with  a  brief  or  abstract  of  the  rec- 
ord, and  we  cannot,  in  reason,  be  expected  to  do  the  work  of 
counsel  in  cases  brought  here  on  appeal.  This  is,  however,  a 
paper  on  file,  which  may  have  been  intended  as  an  assignment 
of  errors. 

The  first  point  relied  on,  is  the  refusal  of  the  Court  to  permit 
the  witness,  Lester,  to  answer  the  second  interrogatory  pro- 
pounded to  him.  This  question  might  have  been  allowed  with- , 
out  any  impropriety,  but,  as  it  is  not  shown  that  the  question 
had  any  particular  reference  to  the  case,  and  it  also  appearing  ; 
that  the  plaintiffs  were  the  prior  locators,  there  was  no  error  in , 
excluding  the  answer. 

In  fact,  it  was  not  material  how  high  the  tailings  from  the  | 
plaintiffs '  claim  would  have  accumulated  at  the  defend- 
ants '  dam,  '*'as  they  were  entitled  to  the  use  of  the  bed  of    [150]  • 
the  stream  for  the  purpose  of  fluming  or  working  their 
claim,  and  the  erection  of  the  dam  was  an  interference  with] 
their  rights. 

The  second  instruction  given  by  the  Court  is  correct.  Where ' 
parties  have  located  mining  claims  upon  the  bank  of  a  creek  or 
stream,  and  are  using  the  bed  of  said  stream  for  the  purpose  of 
working  their  claims,  any  subsequent  erection,  dam,  or  embank- 
ment, which  will  turn  the  water  back  upon  such  claims,  or  hin- 
der them  from  being  worked  with  flumes,  or  other  necessary 
means  or  appliances,  is  an  encroachment  upon  the  rights  of 
said  parties,  and  they  are  entitled  to  recover  for  the  damages 
consequent  on  such  obstruction. 

Judgment  affirmed. 
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ADAMS  V,  PUGH  et  al. 

1  Afpkal — Eftbct  of  Conflict  of  Tkstihont.  — The  rule  is  well  settled 
that  the  verdict  of  a  jury  or  the  findings  of  a  Court,  sitting  as  jury, 
wUi  not  be  disturbed  where  there  is  »  conflict  of  testimony. 

Where  the  defendants,  partnera,  employed  defendant  on  an  agreement  that 
a  portion  of  his  wages  shoald  be  retained  by  plaintiffs  till  a  certain  snm 
hiui  accumulated,  when  plaintiff  should  be  admitted  as  a  partner;  and 
defendants  sabsequently,  but  before  the  sum  had  accumulated,  dissolved 
partnership:  Held,  that  the  defendants  by  their  own  acts  having  vio- 
lated the  special  contract,  by  dissolving  their  copartnership,  the  plaintiff 
was  at  liberty  to  sue  on  the  special  contract  for  damages,  or  declare  for 
the  value- of  his  work  and  labor. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  defendants,  Pugh  and  Adacms,  were  partners,  and  em- 
ployed plaintiff  as  a  journeyman  hatter.  The  plaintiff  alleged 
in  his  complaint  that  he  had  served  the  defendants  eighteen 
weeks,  and  that  his  services  were  reasonably  worth  the  sum  of 
$50  per  week.  The  defendant,  Pugh,  answered,  admitting  the 
services,  but  insisting  that  plaintiff  was  only  entitled  by  the 
agreement  between  the  parties,  to  $30  per  week.  The  defend- 
ant, Adams,  made  no  answer.  On  the  trial  before  the  Court, 
setting  as  a  jury,  it  was  proven  by  plaintiff's  own  witnesses, 
that  he  was  to  receive  $50  per  week,  but  was  only  to  draw  out 
$30  per  week;  the  other  $20  per  week  to  remain  in  the  hands  of 
the  firm  until  the  sum  of  $2,000  should  be  accumulated,  when 
plaintiff  was  to  be  received  as  an  equal  partner.  Before  the  sur- 
plus wages  had  accumulated  to  the  amount  of  $2,000,  the  part- 
nership v;as  dissolved  by  the  mutual  consent  of  defendants. 
The  Court  found  the  performance  of  the  services,  and  that  they 
were  reasonably  worth  the  sum  of  $50  per  week.  The  defend- 
ant, Pugh,  moved  for  a  new  trial,  which  being  denied,  he  ap- 
pealed to  this  Court. 

[151]       ^Crockett  &  Page,  for  Appellants. 

That  upon  the  evidence,  if  the  plaintiff  was  entitled  to 
recover  at  all  it  was  not  for  wages  earned,  but  either  as  a  partner 
for  the  settlement  of  a  partnership  account,  or  for  the  refusal  of 
the  defendants  to  perfect  an  agreement  for  a  partnership. 

If  the  defendants  have  defeated  the  arrangement  by  dissolving 
said  firm,  the  plaintiff's  remedy  is  by  a  suit  on  the  special  agree- 
ment, and  not  a  suit  on  the  ordinary  counts  of  wages.  This  we 
consider  plain  law.  If  there  be  a  special  agreement  it  must  be 
declared,  and  an  action  on  the  money-counts  will  not  lie. 

James  McCabe,  for  Bespondent. 

Burnett,  J. ,  after  stating  the  facts,  delivered  the  opinion  of' 
the  Court — Murray,  C.  J.,  concurring. 
The  rule  is  well  settied  by  repeated  decisions  of  this  Court, 

1.  Special  contract,  when  action  lies  for  value  of  servicee,  approved  O'Connor  y.  Dinglai^ 

26  Cal.  20. 
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that  the  verdict  of  a  juiy  or  the  finding  of  a  Court  sitting  as  a 
jury,  vnR  not  be  disturbed  when  there  is  a  conflict  of  testimony. 
But  it  is  equally  well  settled  that  where  there  is  no  evidence  to 
sustain  a  verdict  or  finding,  that  it  should  be  set  aside  and  a  new 
trial  granted.  In  this  case  it  was  very  fully  proven  that  the 
usual  wages  of  a  journeyman  hatter  were  fifty  dollars  per  week, 
and  that  plaintiff  was  an  excellent  workmen.  As  to  the  amount 
of  wages  the  plaintiff  was  to  receive  there  was  a  conflict  of  testi- 
mony, and  we  cannot  disturb  the  finding  of  the  Court.  And  as 
to  the  objection  that  a  special  contract  was  proven,  and  that, 
therefore,  plaintiff  could  not  recover  under  this  complaint,  this 
Court  has  neld,  in  the  case  of  Reynolds  v.  Jourdan  (6  Cal.  108), 
that  **  where  the  entire  performance  of  a  special  contract  has 
been  prevented  by  one  of  the  parties,  or  where  its  terms  have 
been  afterwards  varied  by  the  agreement  of  both  parties,  the 
action  for  the  amount  due  for  work  and  labor,  should  be  in  the 
form  of  indebitatus  assumpsit,  and  not  upon  the  contract."  Now, 
had  the  plaintiff  sued  for  damages  because  the  defendants  had 
dissolved  the  partnership,  and  thus  prevented  him  from  prose- 
cuting an  advantageous  business,  than  he  must  have  declared 
upon  the  special  contract.  But  as  he  only  seeks  to  recover  his 
wages,  when  the  defendants,  by  their  own  act,  have  violated  the 
agreement  and  rendered  it  impossible  to  perform  his  part  of  it, 
he  may  elect  to  sue  only  for  the  wages,  and  may  decliure  simply 
for  work  and  labor. 
Judgment  affirmed. 


*McCARRON  ET  AL.  V.  O'CONNELL  et  al.       [152] 

TsESPAss — P0S8E8SION,  SuPFiciBNT  TiTLB. — PoBseBsion  in  the  plaintiff  is  snf- 
fioient  to  enable  him  to  maintain  trespass;  and  although  a  higher  title 
may  be  attempted  to  be  set  up,  the  failore  to  sustain  it  will  not  operate 
against  the  right  to  recover  damaf^es. 

CoxTEYANCK  OF  Mn^iKo  Claim. — ^A  bill  of  sale,  not  under  seal,  is  insufficient 
to  convey  a  mining  claim. 

EvinFNCE  ON  Action  ov  Tbkspass. — Where  several  defendants  are  declared 
against  jointly,  but  no  joint  trespass  is  proved,  the  plaintiflf  can  intro- 
duce evidence  of  a  f^everal  trespass  against  one  of  the  defendants,  and 
recover  against  such  defendant.  AlUtTt  if  a  joint  trespass  has  been 
proved. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

This  was  an  action  of  trespass,  against  a  number  of  defend- 
ants for  breaking  plaintiffs'  dam,  and  destroying  plaintiffs'  ditch 
and  flume. 

The  defendants  file  seyeral  answers.  That  of  O'Connell 
merely  denies  the  trespass.  The  answer  of  some  of  the  defend- 
ants denies  that  plaintiffs  were  the  owners  of  the  property. 

It  was  proved  on  the  trial,  by  one  of  the  former  owners  of  the 
ditch  property,  that  it  was  sold  by  them  to  plaintiffs,  by  a  bill  of 
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sale  not  under  seal,  and  that  plaintiffs  were  put  in  possession  afc 
the  same  time,  and  were  in  possession  when  the  acts  complained 
of  were  committed. 

The  complaint  alleges  a  joint  trespass  of  all  the  defendants, 
no  proof  of  which  was  introduced.  A  separate  trespass  of  the 
defendant  O'Connell,  only,  was  proved,  and  judgment  was  ren- 
dered against  him,  fiom  which  he  appealed. 

Z.  Montgomery,  for  Appellant. 

1.  The  Court  erred  in  allowing  parol  evidence  to  go  to  the 
jury,  to  show  the  transfer  of  an  interest  in  the  water-races  in 
question. 

2:  The  Court  erred  in  allowing  bills  of  sale  not  under  seal, 
and  not  acknowledged  nor  recorded,  to  be  introduced  in  evi- 
dence, for  the  purpose  of  showing  a  transfer  of  said  water-races. , 
(See  Compiled  Laws,  p.  513,  Sec.  3,  and  p.  517,  Sec.  24.) 

A  right  to  the  use  of  water  is  a  right  running  with  the  land, ' 
and  has  none  of  the  characteristics  of  a  mere  personalty.  (See 
Hill  V.  Nevmian,  decided  by  the  Supreme  Court  of  California,  at 
Oct.  T.  1855.) 

A  water-right  can  only  be  assigned  by  deed,  devise,  or  record.  I 
(See  Angell  on  Water-Courses,  top  paging,  180,  marginal  pag-, 
ing,  168.) 

A  man  cannot  claim  right  to  a  water-course,  but  by  deed  un-' 
der  seal.    (See  Angell  on  Water-Courses,  top  paging,  181;  also,, 

Bex  V.  Bath,  4  East.  609;  2  Williams'  Rep.  127.) 
[153]  *3.  "In  trespass  against  several,  the  plaintiff  having 
proved  a  joint  trespass  by  all,  will  not  be  permitted  to 
waive  that  and  give  evidence  of  another  trespass  against  one 
only."  Nor  will  he  be  permitted,  whjere  the  declaration  con- 
tains but  one  count,  after  proving  one  trespass,  to  waive  that 
and  prove  another.  (See  2  Greenleaf's  Evidence,  top  paging,^ 
581,  side  paging,  624.) 

Sprague  &  McMurtry,  for  Respondents. 

Heydenteldt,  J.,  delivered  the  opinion  of  the  Court— MtrRBAX,; 
C.  J.,  concurring. 

Possession  in  the  plaintiff  is  sufficient  to  enable  him  to  recover' 
against  a  trespasser,  and  although  a  higher  title  may  be  at- 
tempted to  be  set  up,  the  failure  to  sustain  it  will  not  operate 
against  the  right  to  recover  damages.  So  in  this  case,  the  bills 
of  sale,  not  under  seal,  although  insufficient  to  convey  the  right 
intended,  do  not  weaken  the  claim  of  the  plaintiffs  under  their 
possession.  Besides  this,  the  only  issue  mode  by  the  appellants 
was  as  to  the  fact  of  the  trespass,  and  thus  all  of  the  errors  as- 
signed, which  affect  the  questions  of  law,  are  disposed  of. 

The  remaining  one  relies  upon  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict.  It  seems  that  although  several 
defendants  are  declared  against  jointly,  no  joint  trespass  was 
proved,  but  only  a  trespass  by  one.  Now,  it  is  true,  that  if 
a  joint  trespass  had  been  proved,  the  plaintiffs  could  not  have 
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been  allowed  to  waive  that,  and  give  evidence  of  another  tres- 
pass against  one  only.  But  such  is  not  the  case  here;  a 'tres- 
pass is  found  against  one  only,  and  the  plaintiffs  are  entitled  to 
recover. 

Judgment  afSnned. 

HATES  V.  BONA  et  al. 

1  Civil  Law — ^no  DismNcnoN  between  Pabol  Contbaots  and  Spbcialttes. 
As  a  general  proposition  it  may  be  stated  that  under  the  Spanish  law, 
a  sale  of  real  e^te  by  parol  would  not  be  void  per  se^  and  that  the  dis- 
tinction between  parol  contracts  and  specialties,  known  to  the  common 
law,  does  not  exist  nnder  the  civil  law  or  the  Mexican  system  of  juris- 
prudence  heretofore  in  force  here. 

1  Idem — Gontetancks  Undeb. — By  the  civil  law.  every  conveyance  of  land 
was  required  to  be  made  before  an  Escribano,  or  if  there  was  none,  then 
before  the  Judge  of  the  First  Instance . 

*  Idem. — What  should  Contain. — Though  there  is  some  doubt  whether  this 
law  was  in  force  in  CaUfomia,  yet  it  seems  that  b^  the  custom  of  the 
country,  conveyances  were  required  to  be  in  writing,  and  although  all 
the  forms  prescribed  were  not  strictly  followed,  still  it  was  necesHary 
that  the  instrument  should  contain  at  least  the  names  of  the  parties,  the 
thing  sold,  the  date  of  the  transfer,  and  the  price  paid. 

Idkm. — ^\Vhen  Insutkicient. — Where  the  defendants  in  ejectment  set  up  in 
defense  title  derived  nnder  an  instrument  in  writing,  claimed  to  be  a 
conveyance,  but  lacking  all  these  requisites:  Held,  that  such  defense 
was  insufficient  against  a  party  holding  a  subsequf^nt  deed  from  the 
same  grantor. 

Appeal  from  the  District  Court  of  Fourth  Judicial  District. 

♦Action  of  ejectment  to  recover  possession  of  fifty-vara    [154] 
lot  No.  32,  in  the  City  of  San  Francisco. 

Both  parties  claim  under  Domingo  Feliz,  the  original  grantee 
of  the  land.   The  plaintiff  proved  the  grant  to  Feliz  in  1^,  and  j 
a  conveyance  by  Feliz  to  plaintiflF  in  1854. 

The  defendants  put  in  evidence  the  following  endorsement  on  • 
the  grant  claimed  to  be  a  conveyance  by  Feliz  to  Francisco  De 
Haro,  of  which  the  translation  admitted  in  the  record  is  as  fol- 
lows: **  The  contents  of  the  present  document  having  received 
in  grant  the  lot  that  by  the  foregoing  title  was  ceded  and  adju- 
dicated, I  declare  before  the  present  witnesses  I  cede  to  my 
political  uncle,  Don  Francisco  Haro,  and  I  renounce  in  his  favor 
all  my  right  and  action  of  property,  that  he  may  possess  it,  oc- 
cupy it,  and  do  with  it  whatever  may  be  convenient  to  him.  I 
deliver  to  him  this  title  in  proof  of  my  cession,  and  I  renounce 
in  favor  of  his  person,' that  he  may  have  as  security  and  proof 
at  any  time  and  before  any  authority  of  the  place  where  this 
transfer  may  be  presented,  to  the  end  that  may  be  convenient  to 
my  said  uncle.  On  account  of  not  knowing  how  to  write,  signed, 
at  my  request, 

"  For  the  grantor  I  sign  it, 

**]Manuel  Sanchez,  *'J.  De  Jesus  Noe. 

**  Felipe  Soto." 

1.  ApprOYcd,  Stafford  t.  Lick,  10  Cal.  17;  Stanley  \.  Green,  19  Gal.  166.    As  to  date  and 
price,  denied,  Merle  v.  MaUhewi,  36  CaL  469;  Steinback  ▼.  Stewart,  U  WaU.  676. 
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The  defendants  also  proved  a  further  endorsement  on  the 
grant,  to  wit:  a  conveyance  by  F,  De  "Haro  to  Johann  Jacob 
Dopkin,  dated  February  10,  1845,  and  a  further  endorgement, 
viz. :  the  certificate  of  W.  Bartlett,  Chief  Magistrate,  dated  No- 
vember 13,  1846,  to  the  effect  that  "  the  within  title"  had  been 
presented  to  him  for  examination  and  record,  and  that  after  the 
examination  of  the  original  record  of  land  titles,  he  found  it  re- 
corded and  thereupon  recorded  the  same  in  full  in  the  new  reg- 
ister of  examined  titles. 

The  defendants  then  offered  in  evidence  the  latter  record, 
known  as  "Book  A,  of  Original  Grants,"  which,  on  plaintiff's 
objection,  was  ruled  out.  Defendants  proved  by  Noe  that  he 
signed  the  endorsement  on  the  grant  at  the  request  of  Feliz, 
who  could  not  write;  defendants  then  proved  conveyance  to 
them  from  Dopkins,  and  the  only  question  passed  upon  is  the 
validity  of  the  endorsement  claimed  to  be  a  conveyance  from 
Domingo  Feliz  to  Francisco  De  Haro.  There  was  some  evidence 
on  both  sides  as  to  the  customs  of  the  country  in  executing  con- 
veyances, of  which  the  summary  vnll  be  found  in  the  opinion 
of  the  Court.  Sanchez,  one  of  the  witnesses  to  the  instrument, 
swore  that  his  signature  was  forged,  and  there  is  considerable 
doubt  thrown  by  the  evidence  upon  the  good  faith  and  genuine- 
ness of  the  transaction.  Soto,  the  remaining  witness,  was  dead, 
and  some  witnesses  swore  he  could  not  write.  Noe  tes- 
[155]  tified  that  *he  could  write  his  name,  and  that  he,  Noe,  had 
seen  him  do  so  :,ii  several  occasions.  Under  the  instruc- 
tions of  the  Court  bcljw,  the  jury  found  a  verdict  for  the  de- 
fendants, and  judgment  was  entered  accordingly.  Motion  for 
new  trial  made  and  overruled,  and  plaintiff  appealed. 

Thonias  J,  Sutherland,  for  Appellant. 

There  is  no  conveyance  in  writing  by  Domingo  Feliz  to  Fran-* 
Cisco  de  Haro,  and  by  the  Mexican  law  real  estate  could  be 
transferred  only  by  an  instrument  in  writing,  duly  authenti- 
cated. (5  Febrero  Mejicano,  p.  55,  56,  sec.  99;  2  Sala,  Paris 
Edition,  1844,  p.  264-'5,  sec.  24;  3  Sala  Mejicano,  p.  106,  sec. 
1;  p.  110,  sec.  6;  4  Id.  p.  282-'3,  sec.  53,  54;  3  Instituciones  del 
Derecho  Publico,  p.  51,  sec.  39;  Ordenanzas  de  Tierras  y  Aguas, 
p.  110,  sec.  6,  and  p.  170;  Escriche's  Diccionario,  new  edition, 
Title,  *'Venta,"  **Instrumento  Publico,"  "Escritura  Publica,"^ 
**Escrito  Autentico.") 

The  Court  will  find  in  the  case  of  Eoen  v.  Simmcns,  1  Cal. 
122,  a  translation  of  the  authority  cited  from  Ordenanzas  de 
Tierras  y  Aguas.  The  page  there  given  is  144  of  the  old  edition. 
The  same  will  be  found  on  page  170  of  the  new  edition  of  1853, 
and  having  recently  compared  the  translation  as  given  in  Hoen 
v.  Simmons  with  the  original,  I  am  prepared  to  say  that  it  is  in 
all  respects  substantially  correct,  and  although  not  a  full  trans- 
lation of  all  there  contained,  yet  there  is  nothing  in  the  author- 
ity conflicting  with  the  portions  translated. 

The  instrument  signed  by  Noe,  and  purporting  to  convey  the 
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!  title  and  interest  of  Domingo  Feliz  in  the  premises,  was  not  ex- 
ecuted according  to  the  requirements  of  the  Mexican  law,  so  as 
.to  be  binding  and  of  effect  under  such  law. 

Sidney  V.  Smith,  for  Eespondent. 

The  first  objection  raised  bj  appellant  is  that  the  transfer 
from  Feliz  to  Ve  Hard,  (admitting  as  a  fact  that  it  was  author- 
ized to  be  signed  by  Noe,)  was  utterly  void,  as  it  lacked  all  the 
requisites  under  which  the  laws  of  Spain  and  Mexico  were  abso- 
lutely necessary  to  constitute  a  valid  act  of  sale,  and  that  the 
title  to  real  estate  could  only  pass  by  an  instrument  in  writing 
possessing  all  these  requisites.     These  requisites  are — 

1.  That  it  be  made  by  and  before  an  escribano,  or  other  pub- 
ilic  officer  duly  appointed  for  the  purpose. 

2.  That  it  contain  the  names,  appellations,  and  places  of  res- 
^idence  of  the  contracting  parties. 

3.  That  it  express  the  day,  month,  year,  and  place  of  its  ex- 
lecution. 

4.  That  it  contain  the  names,  appellations,  and  place  of  res- 
idence of  the  witnesses.  ' 

5.  That  the  names  of    persons,  places,  dates,   and 
sums  of  money  *shall  not  be  expressed  by  initials,  abbre-    [156] 
Tiations,  or  figures,  but  written  out  at  length. 

6.  That  it  be  signed  by  the  contracting  parties  and  the  wit- 
nesses; if  the  contracting  parties  could  not  write,  then  that  it  be 
signed  by  one  of  the  witnesses,  or  any  other  person  who  does 
know  how  to  write,  the  escribano  stating  at  the  end  that  the 
witness  or  other  party  signed  for  the  contracting  party,  he  not 
knowing  how  to  write. 

7.  That  it  be  written  out  clearly,  without  errors,  erasures,  or 
interlineations. 

8.  That  the  whole  contract  be  clearly  set  out. 

9.  That  the  escribano,  or  other  officer,  certify  at  the  foot  of 
the  instrument  that  he  personally  knows  the  contracting  parties, 
or  if  they  be  not  known  to  him,  that  the  two  witnesses  shall, 
under  oath,  certify  they  know  them,  and  in  such  case  the 
escribano  must  state  their  names  and  places  of  residence,  and 
that  he  personally  knows  them. 

10.  That  it  be  written  on  stamped  paper. 

All  the  foregoing  requisites  are  absolutely  required  to  make  a 
perfect  imUritmenio  publico;  that  is  to  say,  an  instrument  which 
shall  without  further  proof,  be  full  and  complete  evidence  of  it- 
self. 

When  all  this  has  been  done,  this  instrument  so  executed  and 
signed,  and  which  is  styled  the  Proiocolo,  is  filed  away  and  kept 
by  the  escribano,  and  he  then  makes  out  the  trasladoa  or  ejem- 
plares,  or  copies,  for  the  use  of  the  parties,  if  required.  (Escriche, 
Article  Instrumento  Publico.) 

The  foregoing  requirements  demand  a  tolerably  high  state  of 
intellectual  and  legal  knowledge  on  the  part  of  the  public  offi- 
cer; a  far  higher  degree  than  could  possibly  have  been  found  in 
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San  Francisco  at  the  time  the  transfer  was  made;  when  the  pop- 
ulation was  thoroughly  ignorant,  and  the  public  officers  were 
merely  those  who  had  been  elected  from  among  their  number. 
Escribanos  were  not  known  here,  and  though  it  is  true  that  the 
Judges  of  the  First  Instance  were  authorized  to  act  as  such. 

SSee  opinion  in  Hoen  v.  Simmons,  1  Cid.  122.)  Yet  it  is  doubt- 
ul  if  there  ever  was  a  Judge  of  the  First  Instance  within  the 
limits  of  San  Francisco.  It  was  not  until  the  decree  of  March 
2,  1843,  (see  Menay.  Le  Boy,  1  Gal.  220;  also,  Panaud  v.  Jones, 
Id.  508,)  that  alcaldes  were  authorized  to  perform  the  functions 
of  Judges  of  First  Instance  in  those  districts  where  there  were 
no  such  judges.  And  the  transfer  in  question  was  made  some- 
where between  1843  and  1845. 

It  may,  therefore,  be  fairly  presumed,  not  only  from  the  ab- 
sence of  the  proper  officers  at  the  time,  but  also  from  the  well 
known  character  of  the  Mexican  population  at  that  early  day, 
that  none  of  the  strict  forms  of  law  were  complied  with  in  the 

transfer  of  land. 
[157]  *But  Escriche,  under  the  same  title,  instrumenio  publico, 
(subdivision  8,)  says:  "That  though  the  public  instru- 
ment may  be  null  or  invalid  on  account  of  its  want  of  solemnity 
or  form,  it  is  not  therefore  to  be  understood  that  the  obligation 
therein  contained  loses  its  force,  if  it  can  be  established  and 
proved  by  other  means  which  the  law  has  established,"  viz:  by 
the  proof  given  by  witnesses  and  by  written  evidence.  So  also 
under  the  article  instrumenio,  he  says:  **  The  word  *  instrument' 
is  often  confounded  with  the  word  '  title,'  but  in  strictness  they 
are  very  different,  and  mean  very  different  things." 

In  Spanish  and  Mexican  law,  written  instruments  were  divided 
into  two  great  classes,  the  public  and  the  private.  '  The  public 
instrument  was  required  to  be  executed  according  to  all  the 
forms  hereinbefore  spoken  of;  the  private  required  no  forms 
whatever. 

The  public  instrument  executed  in  the  prescribed  manner 
proved  itself;  so  that  when  the  words  ''vicioso"  and  ''nulo,"  are 
used  by  the  writers,  it  was  simply  to  express  the  idea  that  the 
instrument  did  not  of  itself  create  faith ;  *  ^daft  *  *  6  hagafi.'*  It 
became,  in  other  words,  a  private  instrument,  which  produced 
no  faith  of  itself,  but  required  to  be  proved.  It  may  safely  be 
assumed,  from  the  impossibility  of  carrying  out  the  strict  rigor 
of  the  law  in  relation  to  the  public  instrument,  that  all  the 
transfers  of  land  in  California  were  by  the  instrumenio  priyado, 
that  is,  where  a  writing  was  used  at  aU. 

The  law  of  the  ''Recopilacion  de  Indias,"  cited  in -Hocti  v. 
Simmons,  will  be  found  on  the  seventy-third  page  of  the  third 
volume  of  the  **  Recopilacion."  It  is  a  part  of  the  law  relative 
to  the  *'Alcabala,"  or  royal  duty,  and  was  intended  solely  to 
provide  for  the  more  effectual  collection  of  that  duty,  which  was 
inter  alia,  payable  on  the  transfer  of  lands.  In  fact  the  very 
language  of  that  law  shows  that  it  only  intended  to  subserve 
that  purpose,  since  it  provides  expressly  that  all  sales  of  land, 
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"  en  que  intervenga  alcabdla"  that  is,  on  which  that  duty  shall  be 
payable,  should  be  in  writing;  thus  excluding  from  the  opera- 
tion of  the  law  all  sales  on  which  no  alcabala  was  payable.  (See 
Escriche  title  "Alcabala. ") 

And  it  would  be  most  unreasonable  to  suppose,  that  it  ever 
'was  extended  to  the  Calif omias,  for  the  following  reasons: 

1.  Under  the  Spanish  government  the  Province  of  Upper  Cal- 
ifornia was  little  known  or  thought  of,  but  little  visited  or  ex* 
plored.  The  population  was  poor  and  scanty.  They  never 
exported  or  imported  anything. 

2.  For  the  collection  of  this  alcabala  a  whol^  train  of  officials  . 
were  required,  and  certainly  the  expense  of  their  maintenance 
would  never  have  been  borne  in  a  place  or  country  such  as  this 
was  then. 

3.  The  Californias  were  only  known  as  places  where 
missions  *were  established  and  maintained  at  the  cost  of    [158] 
the  government,  and  it  can  scarcely  be  supposed  that  the 
government  would  have  defrayed  such  costs,  if  the  people 
themselves  could  have  done  so. 

4.  The  Spanish  government  only  began  to  hold  out  induce- 
ments to  settlers  in  this  country,  by  giving  them  lands,  and  even 
paying  the  expenses  of  their  voyage  here  and  support  afterwards. 
The  Spanish  colonization  laws  are  well  known,  and  they  were 
exceedingly  liberal  in  their  terms. 

Translations  may  be  found  in  William  Caiy  Jones'  report  on 
the  subject  of  land  titles  in  California,  and  also  in  Captain  Hal- 
leck's  report  on  the  same. 

It  may,  for  the  foregoing  reasons,  be  safely  assumed  that  the 
law  respecting  the  alcabala  Was  never  extended  to  or  enforced  in 
the  Californias  by  the  Spanish  Government. 

It  never  existed  in  Louisiana  so  long  as  it  was  under  Spanish 
rule,  and  for  that  reason  the  Supreme  Court  of  that  State  de- 
cided, in  Gonzales  v.  Sanchez,  4  Martin's  La.  B.,  new  series, 
p.  657,  that  the  law  of  the  Becopilacion  which  required  trans- 
fers of  land  to  be  in  writing,  did  not  apply,  and  that  therefore 
a  parol  sale  of  lands  there  was  good.  And  the  Court  referred, 
as  proof  that  a  sale  of  such  property  was  valid  under  the 
Spanish  law,  to  the  Siete  Partidas,  which  will  be  found  on  the 
two  hundred  and  ninetieth  page  of  the  third  volume  of  the 
Partidas. 

The  reference  in  Eoen  v.  Simmons,  to  Arrilagas  decrees,  is 
not  to  a  decree,  but  is  really  to  certain  instructions  which  were 
prepared  and  issued  in  1835,  by  the  **  Oefatwra  Superior  de  Ha- 
cienda de  3Iejico"  to  the  collectors  of  the  alcabala,  and  they 
were  an  almost  literal  copy  of  the  instructions  which  had  been 
prepared  in  1794,  by  Mariano  de  Arce  y  Echeagaray,  Abodago 
de  la  Beal  Audiencia,  for  the  guidance  of  the  collector  of 
the  alcabala  under  the  Spanish  rule.  See  DuvaU  v.  Coppin, 
15  La.  588,  for  a  transfer  made  in  the  same  manner  under 
Spanish  law. 
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MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Tebby,  J., 
concurring. 

In  Hoen  v.  Simmons,  1  Cal.  122,  this  Court  held  that  a  verbal 
sale  of  land  was  not  valid,  under  the  Mexican  law.  As  a  gener- 
al proposition,  it  may  be  stated  that,  under  the  Spanish  law,  a 
sale  of  real  estate  bj  parole  would  not  be  void,  per  se,  and  that 
the  distinction  between  parol  contracts  and  specialties,  known 
to  the  common  law,  does  not  exist  under  the  civil  law,  or  the 
Mexican  system  of  jurisprudence,  heretofore  in  force. 

By  Law  29,  Book  8,  title  13,  of  the  Eecopilacion  de  Indias, 

•  every  sale  of  real  estate  is  required  to  be  made  before  the  escri- 

bano  of  the  place  where  the  contract  is  entered  into,  or  where 

there  is  no  escribano,   then  before  the  Judge  of  the  First 

Instance. 

This  law  was  enacted  to  secure  a  tax  or  revenue,  on  the  part 

of  the  Government,  arising  from  all  sales  of  land,  which 

[159]    was  ^called  the  Alcabala,  and  so  stringent  was  the  rule 

on  this  subject,  that  if  the  instrument  lacked  any  of  the 

requirements  of  the  law,  it  was  held  void. 

It  is  now  contended  that  this  law  never  was  extended  to  Cali- 
fornia, and  that  even  if  was,  it  never  had  any  force  or  practical 
operation  here.  That  the  condition  of  the  country,  its  illiterate 
population,  together  with  the  fact  that  there  was  no  Escribanos 
or  Judges  of  the  First  Instance  residing  in  San  Francisco,  war- 
rants the  presumption  that  the  law  never  was  regarded  as  au- 
Ihoritative,  and  that  evidence  of  a  custom  of  conveyance  exist- 
ing for  many  years,  by  which  these  requisitions  of  the  law  seem 
to  be  disregarded,  is  sufficient  to  warrant  us  in  determining  that 
contracts  for  the  sale  of  land  were  in  no  way  controlled  by  it. 

It  may  be  admitted  that  there  is  some  doubt  whether  this  law 
was  in  force  in  California.  From  what  we  can  learn,  it  was  a 
fiscal  law,  and  extended  over  all  the  States  and  Territories  of 
Mexico,  ^hat  it  fell  somewhat  into  disuse,  there  is  no  doubt; 
but,  so  far  as  we  are  informed,  contracts  for  iiie  sale  of  land,  by 
the  custom  of  the  country,  were  required  to  be  in  writing,  and 
although  all  the  forms  prescribed  were  not  strictly  followed, 
still  it  was  necessary  that  the  instrument  should  contain  at  least 
the  names  of  the  parties,  the  thing  sold,  the  date  of  the 
transfer,  and  the  price  paid. 

In  the  present  case,  the  defendants  do  not  claim  under  a 
verbal  sale,  but  by  a  written  instrument,  which  they  contend 
was  sufficient,  under  the  custom  of  the  country,  to  operate  as  a 
deed. 

This  instrument  has  no  date,  although  it  is  shown,  by  every 
witness,  that  a  date  was  necessary.  It  is  not  signed  by  the  vend- 
or, or  by  any  one  acting  as  his  agent,  but  by  a  third  party,  in 
his  own  name,  and  does  not  purport,  in  any  part  thereof,  to 
have  been  done  by  the  request  or  authority  of  the  grantor.  One 
of  the  subscribing  witnesses  swears  that  his  name  is  a  forgeiy, 
and  that  the  party  whose  name  purports  to  appear  as  another 
witness  is  dead,  and  could  not  write.    Upon  the  last  point  there 
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is  some  contrariety  of  testimony,  but  a  full  examination  of  the 
whole  evidence  tends  to  raise  the  presumption  of  collusion  and 
forgery. 

Without  laying  any  stress,  however,  on  this,  we  are  satisfied 
that  the  writmg  is  insufficient  to  pass  any  title,  for  want  of  a 
date,  a  vendor,  or  authority  in  Noe  to  convey  on  behalf  of  Do- 
mingo Feliz. 

We  have  been  always  vnlling  to  extend  the  greatest  liberality 
to  contracts  executed  before  the  acquisition  of  California  by  the 
United  States,  and  to  uphold  them,  if  possible,  where  there 
were  any  equities  existing.  But  to  go  further,  and  extend  the 
rule  to  verbal  contracts,  for  the  sale  of  land,  or  convey- 
ances like  the  ^present,  would  open  the  door  to  stupen-  [160] 
dons  frauds,  and  unsettle  every  title  in  the  State. 

Judgment  reversed. 


KELSET  V.  DXJNLAP  et  kz. 

^AcsNowiiEixjMsin,  WHAT  Ckbtificatb  to  State. — An  acknowledgment  of 
a  conveyance,  which  does  not  state  that  the  person  making  the  acknowl- 
edgment is  either  personally  known,  or  proved  to  the  officer  to  be  the 
person  who  executed  it,  does  not  entitle  the  instrnment  to  be  recorded; 
and  if  recorded,  its  record  imports  no  notice. 

Shxrdt's  Sale,  CoNCLUsivKNEas  of.— The  regularity  of  a  BherifiTs  sale  can- 
not be  impeached  by  a  stranger,  or  in  a  collateral  proceeding. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

A.ction  of  ejectment  by  the  purchaser  under  foreclosure  of 
one  mortgage  brought  against  the  purchaser,  under  foreclosure 
of  another  mortgage  by  the  same  party  made  subsequently.  The 
acknowledgment  of  the  mortgage  under  which  plamtiff  claims, 
is  in  these  words: 

*'  Personally  appeared  before  me,  Edward  J.  Willis,  whose 
name,"  etc.,  omitting  to  certify  that  he  was  either  personally^, 
known,  or  proven  to  the  officer  to  be  the  person  described  in, , 
and  who  executed  the  instrument. 

On  the  trial,  the  plaintiff  asked  the  Court  below  to  instruct 
the  jury  that  tiie  sheriff's  deed  on  foreclosure,  under  which  de- 
fendants hold,  was  null  and  void,  which  the  Court  refused  to 
do — plaintiff  excepting.  The  jury  found  a  verdict  for  defend- 
ants, and  judgment  was  entered  accordingly.  Plaintiff  ap- 
pealed. 

McKune,  for  Appellant. 

According  to  the  theory  of  law  maintained  by  the  appellants, 
there  is  a  substantial  compliance  with  the  law  in  the  terms  of 
the  certificate.  "Persondly  appeared  before  me,  Edward  J. 
Willis,  whose  name  is  attached  to  the  foregoiDg  document;"  is 
substantially  the  same  as:    "Personally  appeared  before  me. 


1.  Cited  Htndcnon  ▼.  OreioeU,  8  Cal.  6M. 
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Edward  J.  Willis,  known  to  me  to  be  the  person  whose  name  is 
attached  to  the  foregoing  document." 

In  all  decisions  concerning  registries  of  instruments,  there  is 
a  studied  distinction  between  matters  of  form  and  matters  of 
substance. 

Suppose  in  a  proceeding  in  Court,  it  became  necessary  for  an 
affidavit  to  exhibit  the  fact  that  A.  B.  was  personally  present, 
and  did  a  certain  act  at  a  given  time,  would  not  a  statement  by 
affiant  to  the  effect  that  A.  B.  personally  appeared  and  per- 
formed the  act  be  sufficient  ?    Most  certainly,  especially  when 

the  affiant  added  that  A.  B.  was  the  same  person,  etc. 
[161]        *This  proves  that  the  words  given  in  the  form  in  the 
statute,  and  omitted  in  the  certificate  under  considera- 
tion, are  matters  of  form  and  not  of  substance,  and  may  be 
omitted  without  violating  the  certificate. 

But  it  is  said  that  this  Court,  in  a  late  case,  has  decided  this 
matter  adversely  to  the  views  above  expressed.  Such  does  not 
appear  to  me  to  be  the  extent  of  that  decision. 

The  word  omitted  in  the  certificate  was  *'  known,"  and  the 
Court  say,  and  truly,  that  the  word  '*  believed  "  might  as  well 
be  asserted  as  the  word  *'  known  "  to  fill  up  the  elUpsis.  As  the 
certificate  then  stood  there  was  no  positive  statement  of  the 
personal  appearance  of  the  grantor  before  the  notary. 

In  this  case,  however,  there  is  no  doubt  or  ambiguity.  The 
statement  is  direct,  ample,  positive;  no  words  of  doubt  or  ellip- 
sis amounting  to  that,  and  no  words  could  make  it  more  posi- 
tive. 

Edwards  d  Englii^,  for  Respondents. 

It  is  well  established  that  to  constitute  notice,  an  instrument 
must  be  recorded  in  strict  compliance  with  the  registry  law,  and 
unless  so  recorded,  it  is  no  notice.  (Story's  Eq.  Jr.  Sec.  404; 
Shitltz  V.  Moore,  1  McLean,  520;  Irost  v.  Beehman^  1  Johns.  Ch. 
300;  McNeil  v.  Magee,  5  Mason,  244.) 

The  Eelsey  mortgage,  as  transcribed  upon  the  record,  was  no 
notice — it  was  the  same  as  not  recorded. 

In  this  position  we  are  sustained  by  the  decision  of  this  Court 
in  the  case  of  Wolfe  v.  Fogariy,  6  Cal.  224. 

MuRBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebby,  J.,i 
concurring. 

This  was  an  action  of  ejectment.  The  evidence  shows  that 
on  the  17th  of  June,  1850,  Edward  J.  Willis  was  in  possession 
of  the  land  in  dispute,  claiming  it  by  title  in  himself,  and  that 
on  the  same  day  he  mortgaged  it  to  one  Perry  Keith;  that  on  the 
Ist  day  of  August,  1850,  Willis  executed  a  second  mortgage  to 
Charles  Kelsey;  Eelsey's  mortgage  was  recorded  on  the  6th  of 
August,  1850,  and  Keith's  on  the  16th  of  October,  1850.  The 
acknowledgment  of  the  mortgage  to  Kelsey  does  not  state  that 
Willis,  the  mortgagor,  was  either  personally  known  to  the  offi- 
cer to  be  the  person  who  signed  the  same,  or  that  the  same  was 
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proTed  to  the  Batisfaction  of  the  officer.  The  defendants  pur- 
chased under  a  foreclosure  and  sale  of  the  Keith  mortgage,  the 
plaintiff  under  a  mortgage  to  Eelsey. 

The  only  question  which  arises  upon  this  state  of  facts  is, 
which  mortgage  was  first  duly  recorded;  if  the  defendants',  then 
the  legal  title  is  in  them,  and  the  plaintiff  cannot  recover. 

Our  statute  has  provided  what  shall  constitute  the  essentials 
of  an  acknowledgment,  without  which  a  deed  or  conveyance 
affecting  lands  is  not  entitled  to  record,  and  if  recorded, 
imports  *no  notice  whatever,  and  is  as  worthless  for  the  [162] 
purpose  of  notice  as  if  it  had  never  been  transcribed  on 
the  books  of  the  officer.  The  acknowledgment  of  the  mortgage 
to  Kelsey  is  not  sufficient  in  form  or  substance,  and  imported 
no  notice  to  Dunlap.     See  Wolfe  v.  Fogarty,  6  Cal  224. 

This,  we  think,  disposes  of  the  whole  case,  and  renders  it  un- 
necessary to  pass  formally  upon  the  other  assignments  of  error, 
as  we  are  satisfied  from  an  examination,  that  the  rulings  of  the 
Court  below  were  correct,  and  that  the  regularity  of  the  sale  by 
the  sheriff  to  Dunlap  cannot  be  inquired  into  by  a  stranger,  or 
impeached  in  a  collateral  proceeding. 

Judgment  affirmed. 


EDWARDS  V.  BEUGNOT. 

AxTAOHMXNT  OP  SaABfes  OF  CoBPOBATS  Stock. — Where  .flhares  of  stock  in  a 
corporation  have  been  regularly  transferred  as  security  for  a  loan, 
the  mortgagee  is  the  only  proper  garnishee  in  a  suit  against  the  mort- 
gagor, and  attachment  on  his  interest  in  the  corporation. 

Idbx. — In  such  a  case  the  corporation  is  no  longer  privy  to  tho  interest  of 
the  mortgagor,  which  is  a  mere  equity  in  the  hands  of  the  mortgagee. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiff  and  defendant  were  both  attaching  creditors  of 
li.  Hermann,  who  had  prior  to  both  attachments,  assigned  one 
hundred  shares  of  the  American  Bussiair  Company  to  James 
C.  Ward,  as  security  for  a  loan,  and  one  hundred  shares  to 
George  B.  Ward,  as  security  for  another  loan. 

In  both  cases,  the  stock  was  regularly  transferred  on  the  books 
of  the  Company,  and  the  mortgagees  had  full  power  of  attor- 
ney to  sell,  on  non-payment  of  their  respective  claims.  George 
R.  Ward  was  the  agent,  under  full  power  of  attorney,  of  James 
C.  Ward,  who  was  absent  from  the  State.  On  January  3d, 
1856,  the  plaintiff  serred  an  attachment  on  George  B.  Ward,  to 
secure  any  surplus  due  to  Hermann.  On  the  same  day,  the  de- 
fendant seinred  an  attachment,  for  the  same  purpose,  on  the 
President  of  the  American  Bussian  Commercial  Company,  and 
on  the  following  day,  served  an  attachment  on  George  B. 
Ward. 

The  debts  of  James  C.  Ward  and  George  B.  Ward  becoming 
due,  the  latter,  as  attorney  of  the  former,  and  in  his  own  behalf, 
sold  the  two  hundred  shares  of  stock,  leaving  in  his  hands,  after 
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paying  J.  C.  Ward's  note,  a  surplus  of  three  hundred  and  seven- 
ty-six dollars  and  eighty-nine  cents,  and  after  paying  his  own 
note  a  surplus  of  twelve  hundred  and  eighty-two  dollars  and 
fifty-four  cents,  At  this  latter  sale,  the  defendant  was  pur3haser, 
and,  after  paying  Ward's  note,  retained  the  surplus  of  twelve 

hundred  and  eighty-two  dollars  and  fifty-four  centn, 
[1631   claiming  to  *have  rights  to  offset  it.     Plaintiff  sei-ves  aii 

execution  on  Ward  for  this  surplus,  and  defendant  serves 
an  execution  on  him  for  the  surplus  of  three  hundred  and  sev- 
enty-six dollars  and  eighty-nine  cents. 

This  is  an  agreed  case  to  try  the  rights  of  plaintiff  and  de- 
fendant to  these  funds.  The  Court  below  entered  judgment  for 
defendant,  and  plaintiff  appealed. 

Saunders  &  Hepburn,  for  Appellant. 

The  respondent  contends  that  the  attachment  in  the  hands  of 
the  Company,  bound  the  balance  in  the  hands  of  Ward,  after 
paying  the  debts  due  to  his  brother  and  himself. 

If  tnis  be  so,  it  must  be  by  virtue  of  subdivision  third  of  sec- 
tion one  hundred  and  twenty-five  of  Practice  Act,  which  enacts 
as  follows: 

"  Stock,  or  shares,  or  interest  in  stock,  or  shares,  of  any  cor- 
poration or  company,  shall  be  attached  by  leaving  with  the 
President,  or  other  head  of  the  same,  or  the  Secretary,  Cashier, 
or  managing  agent  thereof,  a  copy  of  the  writ,  and  a  notice, 
stating  that  the  stock,  or  interest,  of  defendant  is  attached  in 
pursuance  of  such  writ." 

Now,  if  the  defendant  Hermann  had  never  made  any  transac- 
tion with  the  Wards — that  is,  if  he  had  never  transferred  his 
stock,  and  it  still  stood  in  his  name — then  the  attachment  of 
Beugnot,  in  the  hands  of  the  Company,  would  have  been  good; 
but  having  transferred  his  stock  to  another,  it  is  the  same  as  if 
he  had  never  owned  it,  and  the  Company  have  to  deal  only  with 
his  assignee,  who,  as  against  it,  is  the  absolute  owner  of  the 
property,  chargeable  with  all  the  obligations  of  the  ownership, 
and  entlUed  to  all  its  benefits.  Who,  then,  is  the  proper  person 
to  attach  in  such  a  case?  George  B.  Ward,  the  person  who 
dealt  with  Hermann,  and  against  whom  Hermann  could  call  for 
an  account  of  any  surplus  in  his  hands. 

Subdivision  four  of  the  same  section,  (one  hundred  and' 
twenty-five,)  has  fully  provided  for  this  case. 

**  Debts,  and  credits,  and  other  personal  property  not  capable 
of  manual  delivery,  shall  be  attached  by  leaving  with  the  person 
owing  such  debts,  or  having  in  his  possession,  or  under  his  con- 
trol, such  credits  or  other  personal  property,^ a  copy  of  the,, 
writ,"  etc.  "  ' 

From  this,  it  is  apparent  that  a  judgment  for  the  surplus  could 
be  rendered  against  Ward,  and  that  none  could  be  rendered, 
against  the  Company,  which  disposes  of  the  whole  question. 

Whitcomby  Pringle  db  Fellon,  for  Respondents. 
1.   ''The  sale  of  stock  not  being  justifiable  at  common  law,! 
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ilie  statute  must  be  strictly  pu^ued.'*    (Howe  v.  Slarktoeaiher, 
17  Mass.  243.) 

*Process  under  the  third  clause  of  the  one  hundred  and  [1^} 
twentj-fif th  section  is  therefore  the  onlj  possible  method 
of  reaching  anj  '* interest"  in  stock.  The  act  makes  a  distinc- 
tion between  this  and  all  other  intangible  property,  and  the  dis- 
tinction taken  in  the  third  and  fourth  clauses  of  this  section  of 
the  Attachment  Act  is  prescrred  in  the  twenty-sixth  section  of 
the  Act  of  1854,  providing  for  the  seizure  of  stock  and  other  in- 
tangible property  upon  execution.  « 

The  theory  of  the  statute  is,  that  the  attachable  interest  of 
each  stockholder  resides  in  the  Company,  not  in  himself.  No 
process  upon  Hermann  could  reach  Hermann's  stock.  We  must 
pursue  it  through  the  Company.  No  process  upon  Ward  could 
reach  Ward's  stock.  We  must  pursue  it  througii  the  Company. 
The  idea  of  the  law  is  this:  That  the  corporation  is  the 
foundation  of  the  indebtedness,  owing  definite  amounts  of  stock 
to  each  of  its  stockholders.  The  corporation,  then,  is  the  real 
"person  owing  the  debf  to  Hermann,  and  the  person  through 
whom  we  must  reach  that  debt.  In  this  Yiew  of  clause  third, 
that  dause  becomes,  indeed,  a  necessary  corollary  to  clause 
fourth — ^the  corporation  being  the  '* person  owing  the  debt"  to 
Hermaxin. 

2.  Anodier  fatal  objection  to  appellant's  process,  is  that  a 
pledgor's  interest  in  a  pledge  is  nc^  attachable  at  common  law, 
nor  by  the  provision  of  the  statute  under  which  he  has  acted. 
(Story  on  BaUment»>  See.  35^;  SHefv.  Hart,  1  Comst  28.) 

Wheneyer  statutes  have  subjected  the  pledgor's  interest  to  at- 
tachment, they  have  found  it  necessary  to  provide  a  special 
method,  whscfe  must  be  strictly  followed. 

Now,  leaving  out  of  view,  for  the  present,  the  third  clause  of 
this  section,  and  we  contend  that  our  Attachment  Act  provides 
no  means  cl  zeadixng  tbe^  pledgor's  interest  in  a  pledge.  The 
trustee  or  gamishmeni  |»oeess  ol  clause  fourth  fails  to  do  so  be- 
cairae  it  is  uncertadn  whether  any  surplus  shall  ever  be  due  from 
pledgee  to  pledgor.     {Norria  v.  Burgoyne etal,,4t  Cal.) 

The  pDe^pee  has  property,  as  goods,  or  stock,  when  a  notice 
is  served  on  him.  When  he  sells,  even  if  there  ia  any  surplus, 
the  rem  has  changed*  He  eannoet  bring  into  Court  the  same 
thing  which  was  reached  by  the  process,  if  anything  was 
reached.  That  has  shifted — ^gone.  Not  only  has  this  principle 
been  established  by  al^ng  train  of  decisionB  leading  directly  up 
to  it,  but  the  point  has  been  directly  decided  under  the  statutes 
in-  Maer^aehusetts  wadt  New  Hampshire,  similar  to  our  own. 
The  references  and  authority  are  contained  in  the  following 
q^uotationr 

'Trior  to  the  passage  of  the  'act  relating  to  mortgages  and 
pledffes  of  personal  property  and  property  subject  to  any  lien 
created  by  law,**  approved  December  12,  1832,  the  pledgee  of 
goods  could  not  be  holden  as  the  trustee  of  the  pledgor."  {Bud" 
&}n  V.  Hunt,  5  N.  H.  538.) 
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[165]    -   *A  Bimilar  doctrine  was  bolden  in  Massachussetts,  un* 
der  statutory  provisions,'  like  those  in  force  in  this  State, 
prior  to  1832.     (Badlam  v.  Tacker,  1  Pick.  389.) 

And  it  cannot  be  doubted  that  in  this  State,  personal  property 
mortgaged  could  not  be  attached  by  the  trustee  process  in  the 
hands  of  the  mortgagee.  Prior  to  the  Act  of  December  12, 1834, 
a  mortgagee,  or  pledgee,  who  held  the  property  under  a  valid 
mortgage,  or  pledge,  could  not  be  rendered  liable  in  any  manner 
as  the  taistee  of  the  pledgor  or  mortgagor,  whatever  might  be 
the  amount  or  value  of  the  property  mortgaged  or  pledged. 
(Briggs  v.  Walker,  1  Foster,  72.) 

The  objection  will  be  urged  here  of  the  absolute  transfer  upon 
the  books  of  the  company.  But  that  is  no  objection.  First, 
because  it  is  clear  (under  the  authority  of  1  Parsons  on  Con- 
tracts, p.  595;  of  WUson  v.  LUlle,  2  Comst.  447;  and  Merchants' 
Bank  v.  Cook,  4  Pick.  410),  that  the  assignment  was  only  for  the 
purpose  of  completing  the  possession  of  the  pledge,  the  trans- 
fer of  possession  of  a  chose  in  action  not  being  possible  without 
an  assignment.  The  mortgagor  who  gives  an  absolute  deed, 
with  a  parol  defeasance,  retains  as  much  interest  in  the  prop- 
erty as  if  he  had  made  a  mere  technical  mortgage.  Second,  be- 
cause the  record  of  the  transfer  upon  the  books  of  the  Com- 
pany is  an  immaterial  circumstance;  it  neither  gives  nor  takes 
away  from  the  effect  of  the  transfer,  so  far  as  the  interest  of  the 
pledgor  is  concerned.  It  may  affect,  by  statute,  the  security 
of  the  pledgee,  but  it  cannot  affect  the  interest  of  Hermann, 
the  pledgor,  which  both  appellant  and  respondent  are  here  pur- 
suing. 

,  Heydenpeldt,  J.,  delivered  the  opinion  of  the  Court — Mubbat, 
C.  J.,  concurring. 

The  stock  having  been  regularly  transferred  to  Ward  on  the 
books  of  the  Company,  the  latter  could  no  longer  be  privy  to . 
the  interest  of  Hermann.  What  remained  to  Hermann,  was  an 
equity  in  the  hands  of  Ward,  to  be  ascertained  after  the  payment 
of  Ward's  debt,  and  so  Ward  was  the  only  proper  garnishee, 
and  the  first  attachment  of  the  fund  in  his  hands  has  the  prior 
lien,  and  is  entitled  to  payment. 

Judgment  reversed,  and  cause  remanded. 


THE  PEOPLE  V.  VICK. 

^  JcTSisDicnoN  OF  SuPBEME  GouBT.— The  Supreme  €k>Tirt  has  no  JoriBdiction 
of  a  criminal  case  not  amounting  to  a  felony. 

Wbit  of  Ebbob  and  Cebtiobabi,  from  the  Court  of  Sessions 
in  Sutter  County. 

[166]       *The  defendant  was  convicted  in  the  Court  belo\t  of 

I.  cited  People  ▼.  Johnton,  SO  C«L  101;   PeopU  ▼.  Apgar,  85  Gal.  890;  see  PeopU  ▼.  Sktar, 
ant9 130. 
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the  crime  of  petit  larceny,  and  fined  the  sum  of  three  hundred 
dollars,  from  which  judgment  he  sued  out  first  a  writ  of  error,, 
and  second,  a  writ  of  certiorari, 

Aud  &  Wilkins^  for  Petitioner. 

W.  T,  Wallace,  Attorney-General,  Contra. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bcbnett, 
J.,  concurring. 

This  is  an  appeal  from  a  conviction  for  petit  larceny.    This 
Court  has  no  jurisdiction  in  criminal  cases,  where  the  offense  is 
of  a  lesser  grade  than  felony.    (See  People  v.  Applegate,  5  Cal.  . 
295.) 

Appeal  dismissed. 


"WILD  ET  AL.  V.  VAN  VALKENBUBGH  et  al.  ^ 

*■  Keootiabls  Inbtbumsnt—Demakp  at  Plagb  of  Patvkmt. — In  this  State 
the  English  rule  is  adopted,  that  where  a  ]>lace  of  payment  is  named  in 
a  bill  of  exchange  or  promissory  note,  it  is  a  substantial  contract,  and 
it  is  necessazy  to  allege  and  prove  a  demand  at  the  place  specified. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  against  the  defendants  as  copartners,  on  i 
a  promissory  note,  that  read  as  follows: 
*'  $1,341  86.  New  Tore,  May  3, 1856. 

"  Four  months  after  date,  we  promise  to  pay,  to  the  order  of 
ourselves,  thirteen  hundred  and  forty-one  85-100  dollars,  value 
received,  at  No.  182  Pearl  Street. 

"A.  Va»  Valkenbubgh  &  Co." 

Endorsed  "A.  Van  Valkenburgh  &  Co." 

The  complaint  did  not  set  out  any  demand  of  payment.  The 
defendant,  Cooper,  demurred,  which  being  overruled,  and  final 
judgment  rendered  against  him  for  the^^unount  of  the  note  and 
interest,  he  appealed. 

Crockett  db  Page,  for  Appellants. 

The  defendant  demurred  on  the  ground  that  there  was  no  de- 
mand at  the  place  of  payment  stated  in  the  complaint,  and  the 
Judge  below  overruled  the  demurrer,  following  the  current  of 
American  decisions,  but  remarked  at  the  time  that  the  law 
stood  otherwise  in  England,  on  principle,  as  it  appeared  to 
him. 

*It  is  needless  to  cite  authorities;  we  simply  refer  to    [167] 
Kent  and  Stery,  who  have  collected  all  the  cases,  English 
and  American,  and  take  the  English  view  of  the  subject.    (3 
Kent's  Com.  p.  119,  sec.  44,  and  notes;  Story  on  Promissory 
Notes,  sec.  227,  and  notes.) 


1.  Orenuled,  Montgomery  y.  TtiU,  11  Cal.  326. 
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TFlie  place  of  payment  is  part  of  the  contract,  and  the  plaintiff 
should  do  the  act  uecessarj',  to  show  that  there  has  been  a 
breach,  before  he  sues. 

JuHua  K.  Rose,  for  Eespondents.*. 
No  brief,  on  file. 

MuBRAT,  C.  J.,,  delivered  the  opinion  of  the  Court — ^Bubnett,  | 
J.,  concurring. 

This  was  an  action  on  a  promissory  note^  Demurrer  to  the 
declaration  and  judgment  for  the  plaintiff.  The  note  sued  on 
was  made  payable  at  No.  1^8  Pearl  street,  New  York,  on  the  7th 
of  September,  1854,  and  suit  commenced  on  it  on  the  17th  of 
September,  1856,  in  San  Francisco.  No  presentation  and  de- 
mand of  payment  was  alleged  in  the  declaration. 

The  question  whether  a  promissogy  Bote,  made  payable  at 
a  particular  place,  should  ;iQt  be  presented  at  such  place  for 
payment  before  the  payee  can  maintain  an  action  thereon,  is  one 
upon  which  the  Courtss  of  tbe  United  States,  and  those  of  Eng- 
land differ  entirely;  and,,  as  it  i»  presesiited  to  u^  fioi  the  first 
time,  we  feel  at  liberty  to  establish  such  a  rule  aa  in  our  opinion 
is  in  consonance  with  sound  principle  and  the  commercial  con- 
yeoience  of  this  country. 

In  England,  the  doctrine  is  firmly  established  with  regard  to^' 
bills  of  exchange  and  pronjissory  notes,  that  the  place  of  pay- 
ment is  a  substantial  contract,  and  that  it  is  necessary  to^  allege 
and  prove  a  demand  at  the  place  specified.  Convenience  may^ 
require  that  the  ]payment  should  be  made  at  a  particulfur^  place, 
and  a  party  who  ls  not  in  default  ought  not  to  be^  eaHed  upon 
to  pay  at  a  different  place  from  that  specified  in  his  controot. 
ThJ3  question  was  yei;y  fuUy  discussed  before  the  House  ol* 
Lords  in  the  case  of  Rowe  v.  Young,  (2  Brod.  &  B.,)  and  the 
opinion  of  Lord  Eldbn  delityei:ed  in  tib&  easi^  seems  unanswer-; 
able. 

In  the  United  States,,  witjbi  tbe  exception  of  Louisiana  aad 
Indiana,  (which  States  adhere  to  the  English,  rule  J  a  different 
doctrine  prevails.  ''  It  was,  probably,  in  the  first  instance 
adopted,"  says  Mr.  Justice  Story,  in  his  work  on  promissory 
notes,  ''  from  the  supposed  tendeiusy  of  English  auuiodties  to 
the  same  result,  and  thei?e  certainly  was  much  confiiet  in  the  au- 
thorities until  the  doctrine  was  put  at  rest  by-  the  final  decisioa 
in  the  Souse  of  Losds,  a  decision  which  seems  founded  upon  the 
most  sotid  principles,  and  to  be  supported  by  the  most  enlarged 
publdc  policy,  as  to  the  rights  and  duties  of  parties.  The  re- 
ceived doctrine  in  America  seems  to  be  this:  that  as  to 
[168j  the  ^acceptor  of  a  bill  of  exchange,  and  the  maker  of  a 
promissory  note^  payable  at  a  Imnk,  or  other  specified 
place,  th^  same^  rule  applies;  that  is,  that  no  presentment  or  den 
mand  of  payment  need  be  made  at  the  specified  place  onj 
the  day  when  the  bill  or  note  becomes  due,  or  afterwards,; 
in  order  to  maintaiu  a  suit  against  the  acceptor  or  maker;  and^i 
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of  coarse,  that  there  need  be  no  ayerment  in  the  declaration, 
in  any  suit  brought  thereon,  or  any  proof  at  the  trial  of  any 
such  presentment  or  demand:  but  that  the  omission  or  neglect 
is  a  matter  of  defense  on  the  part  of  the  €Kseeptor  or  maJser. 
If  the  acceptor  or  maker  had  funds  at  the  appointed  place  at 
the  time  to  pay  the  bill  or  note,  and  it  was  not  duly  presented, 
he  will,  in  the  suit,  be  exonerated,  not  indeed,  from  the  pay- 
ment of  the  principal  sum,  but  from  the  payment  of  all  dam- 
ages Mid  costs  in  iMt  suit.  If,  by  such  omission  or  neglect  of 
presentment  and  demand,  he  has  sustained  any  loss  or  injui:^^ 
or  if  the  bill  or  note  was  payable  at  a  bank,  and  the  acceptor 
or  raak<»'  had  funds  there  at  the  time,  which  have  been  lost  by 
ttie  failure  of  the  bank,  then,  and  in  such  ease,  the  acceptor  or 
mt^et  will  be  exonerated  from  liability  to  the  extent  of  tite  loss 
or  lability  so  sustained. 

'*Tfae  ground  ttpon  which  the  Ati&erican  doctrine  is  placed  is, 
that  the  acceptor  or  maker  is  the  promissory  debtor,  and  the 
debt  is  not  as  to  him  discharged  by  the  oimssion  or  neglect  to 
demand  payment  when  the  debt  becomes  due,  at  the  place 
where  it  was  payable.** 

"Assuming  this  to  be  true,"  says  the  same  author,  "it  by  no 
means  follows  that  the  acceptor  or  maker  is  in  default,  until  a 
demand  of  payment  has  been  made  at  the  place  of  payment; 
for  the  terms  of  his  contract  import  an  express  condition,  that 
he  will  pay  upon  due  presentment  at  that  place,  and  not  that 
he  will  pay  upon  demand  elsewhere;  and  the  omission  or  neg- 
lect of  duty  on  the  part  .of  the  holder  to  make  presentment  at 
that  place,  ought  not  to  change  the  nature  or  character  of  the 
obligations  of  the  acceptor  or  maker.  Now,  the  right  to  bring 
an  action  presupposes  a  default  on  the  part  of  the  acceptor  or 
maker;  and  it  may,  after  all,  make  a  great  difference  to  him,  not 
only  in  point  of  convenience,  but  in  point  of  loss  by  exchange, 
as  well  as  of  expense,  whether,  if  he  agrees  to  pay  the  money  in 
Mobile,  or  in  New  Orleans,  he  may  be  required,  without  any  de- 
fault on  his  part,  notwithstanding  he  has  funds  there,  to  pay  the 
same  money  in  New  York  and  Boston.  He  may  weUsay:  Non 
in  Jicec  fcedera  veni" 

The  English  and  American  authorities  on  this  subject  have 
been  so  ably  reviewed  by  Judge  Story  and  'Chancellor  Kent, 
both  of  whom  agree  that  English  rule  is  correct,  nothing  is  left 
us  to  do  except  to  adopt  one  or  the  other  as  a  rule.  If  the 
American  decisions  were  supported  by  the  same  reasoning  and 
binrh  authority  as  the  English,  we  might  be  inclined  to 
follow  *them;  but  this  State  is  so  far  removed  from  the  [169} 
commercial  world,  and  the  rates  of  exchange  so  largely 
against  our  merchants  and  citizens,  that  it  would  be  more  proper 
to  adopt  a  rule  which,  we  think,  is  founded  on  some  logic,  and 
calculated  to  protect  the  interests  of  our  people. 

Judgment  reversed. 
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THE  PEOPLE  V.  DOWNER  et  al. 

Passenorb  Tax— A.GT  Yom. — ^The  Act  of  1855,  imposing  a  tax  of  fifty  dollars 

on  every  person  arriving  in  this  Btate'  by  sea,  who  is  incompetent  to  be- 

come  a  ciiizen,  is  void. 
^  GosocKBCB — PowKB  07  GoNOBESs  ExcLUsivB^ — The  power  of  Congress   to 

regnlate  commerce  with  foreign  nations  and  among  the  States,  is  an 

exclusive  power. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  brought  in  the  name  of  the  people  against 
the  defendants  as  the  ownersof  the  ship  "Stephen  Baldwin,"  to 
recover  the  sum  of  twelve  thousand  seven  hundred  and  fifty 
dollars,  passenger  tax  on  two  hundred  and  fifty  Chinese  passen- 
gers, brought  on  that  ship  from  Hong  Kong,  under  the  provis- 
ions of  the  Act  of  April  28,  1865. 

The  defendants  demurred  to  the  complaint.  The  Court  below- 
sustained  the  demurrer,  and  entered  judgment  thereon  for  de- 
fendants, from  which  an  appeal  was  taken  on  behalf  of  the 
people. 

Peyton  and  Duer,  for  Appellants. 

This  action  is  brought  to  recover  the  tax  imposed  by  the 
Act  of  1^55,  (Laws  of  1855,  p.  195,)  upon  the  masters,  owners, 
and  consignees  of  vessels,  on  the  introduction  of  persons  in- 
to this  State  who  are  incompetent  to  become  citizens. 

The  object  of  the  Act,  as  avowed  in  its  title,  is  to  discourage 
the  immigration  of  such  persons. 

The  question  is,  whether  this  Act  is  void,  for  the  reason  that 
it  is  in  conflict  with  the  Constitution  of  the  United  States,  or 
with  any  Act  of  Congress  passed  in  pursuance  thereof. 

The  States  possess  certain  powers  commonly  called  police 
powers,  which,  being  essential  to  their  defense  and  preservation, 
are  paramount,  even  where,  in  some  application  of  them,  they 
may  conflict  with  some  Act  of  Congress  which,  in  its  genend 
scope  is  constitutional. 

In  the  exercise  of  these  powers,  they  may  do  whatever  is  re- 
quisite to  protect  the  health,  morals,  lives,  and  property  of  tiieir 
citizens,  as  by  preventing  crime  or  pauperism,  or  any 
[170J  other  mor-*al  or  physical  evU.  (Brovm  v.  The  Stale  of 
Maryland,  12  Wheat.  443;  the  License  cases;  5  How. 
504-589-631.) 

Thus,  merchandise,  introduced  from  a  foreign  port,  where  ne- 
cessary to  prevent  contagion,  may  be  excluded,  or  thrown  into 
the  sea.  *'  This  comes  in  direct  conflict"  says  Mr.  Justice  Mc- 
Lean, ''with  the  regulation  of  commerce;  yet  no  one  doubts  the 
local  power."    (5  How.  589.) 

In  the  exercise  of  these  powers,  the  States  may  banish  from 

1.    Approved  Lin  Sing  y.  Wa$hbum,  20  Oftl.  679;  C.  R,  L.  Co,  v.  PcMemm,  83  Gal.  840; 
People  V.  RajfVMnd,  34  GaL  498. 
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their  territories,  or  prohibit  the  introduction  of  any  persons,  or 
class  of  persons,  whom  it  may  deem  dangerous  to  its  peace,  or 
prejudicial  to  its  welfare.  And,  as  it  may  prohibit  the  intro- 
duction of  such  persons  altogether,  so  it  may  attach  conditions 
to  their  introduction,  as  by  tax,  or  otherwise. 

These  principals  are  universally  conceded,  and  have  been  re- 
peatedly recognized  by  the  Supreme  Court  of  the  United  States. 
(See  cases  above  cited,  and  also  City  of  New  York  v.  MUn,  11 
Pet.  102;  Groves  v.  SlaugJU^r,  15  Id.  441);  Pfigg  v.  Pennsylvania, 
16  Id.  589;  Per  Taney,  C.  J.,  7  How.  466.) 

But  it  will  be  contended,  that  the  more  recent  cases  of  Norris 
T.  The  CUy  of  Bodon,  and  Smiih  v.  Tamer,  (7  How.  122,)  com- 
monly called  the  passenger  cases,  are  in  conflict  with  earlier 
decisions,  and  have  established  the  principle  that  no  tax  can  be 
imposed  upon  the  immigration  of  aliens. 

But  an  examination  of  those  cases  will  show,  that  they  are 
plainly  distinguishable  from  the  present,  and  that  it  was  not  the 
intention  of  the  majority  of  the  Court  to  overrule  or  throw 
doubt  upon  previous  decisions,  or  to  draw  in  question  the  prin- 
ciples we  have  stated,  and  which  are  established  by  numerous 
adjudications. 

The  laws  of  New  York  and  of  Massachusetts,  which  were  ad- 
judged void  in  those  cases,  imposed  taxes,  the  one  on  all  pas- 
sengers from  a  foreign  port,  and  the  other  on  all  alien  passen- 
gers. 

But  it  was  conceded,  that  the  introduction  of  certain  classes 
of  persons  as  paupers,  criminals,  lunatics,  slaves,  and  free 
blacks,  might  be  prohibited,  or  subjected  to  conditions. 

It  will  be  seen,  by  reference  to  tne  last  cited  cases,  that  ex- 
pressly or  impliedly,  all  the  Judges  acknowledge  the  constitu-* 
tionality  of  State  laws  prohibiting  the  introduction  of  free, 
blacks. 

The  four  judges  in  the  minority  go  much  further.  They  think 
the  introduction  of  all  foreigners  may  be  taxed. 

If  the  Legislature  have  power  over  the  subject-matter,  the 
wisdom  with  which  they  m^y  have  exercised  it,  cannot  be  ques- 
tioned. The  whole  matter  is  in  their  discretion,  and  is  not 
subject  to  judicial  revision. 

HaUeck,  Peachy  &  Billings,  for  Respondents. 

In  the  case  of  Smith  v.  Tamer,  (7  How.  392,)  Justice  MoLeait 
lays  down  the  general  proposition,  that  the  power  of 
Congress  *to  regulate  commerce  with  foreign  nations  [171] 
and  among  the  StiEttes,  is  an  exclusive  power,  and  on  this 
point,  he  reviews  the  decisions  of  the  Supreme  Court,  and  espe- 
cially Holmes  v.  Jennison,  14  Pet.  570;  Heusion  v.  Moore,  5 
Wheat.  23;  Gibbons  v.  Ogden,  9  Wheat.  196;  Broum  v.  State  of 
Maryland,  12  Pet.  446;  Groves  v.  Slaughter,  16  Pet.  511;  New 
York  V.  Miln,  11  Pet.  158. 

A  careful  examination  of  the  passenger  cases,  will  lead  to  the 
conclusion,  that  although  some  of  the  Judges  have  not  decided 
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the  question  involved,  upon  the  exclusive  power  of  Congress  to 
regulate  commerce,  a  majority  of  the  Court  appeal*  to  hold  that 
doctrine,  and  have  put  their  opinions  upon  grounds,  almost  all 
oi  which  apply  to  the  California  law. 

Hetdeiifeldt,  J.,  delivered  the  opinion  oi  the  Court — MmotAT^j 
C.  J. ,  concurring. 

The  question  arising  in  this  case  was  fully  considered  and  set-  < 
tied  in  ''the  Passengers  Cases,"  7  Howard,  by  the  Supreme. 
Court  of  the  United  States. 

For  eight  years,  that  decision  has  remained  unquestioned  as  a ' 
construction  of  the  powers  of  the  State  governments  over  the 
subject  in  controversy,  and  however  much  there  may  exist  a  dif- 
ference of  opinion  as  to  the  decision  of  the  majority  of  the  Court, 
it  cannot  be  denied  that  the  reasoning  which  sustains  it  is  very 
able,  and  the  conclusion  they  reach  is  maintained  by  the  sound-  j 
est  views  of  public  policy. 

We,  therefore,  would  not  feel  justified  in  setting  up  the  oppo-! 
site  doctrine,  unless  we  felt  confident  that  the  views  at  thej 
Court  in  that  case  were  radically  defective.  Where  a  question  '• 
can  only  be  argued  upon  refined  distinctions^  when  onoe  settied^  { 
it  ought  to  remain  settled. 

We,  therefore,  decide  that  the  Act  of  this  State,  laying  a  tax  i 
of  fifty  dollars  each  on  Chinese  passengers,  is  invalid  and  void.  < 

Judgment  affirmed. 


BILLINGS  V.  MORROW  et  al. 

1  PowEB  OF  Attobnxt — CoNBCBUCiioN  OF. — Whet^  anthority  to  perform  8pe-> 
cific  acts  \H  given  by  a  power  of  attorney,  and  genenil  words  are  also ; 
employed,  such  words  are  limited  to  the  particular  acts  authorized. 

Idcu. — A  power  to  sell  real  estate  must  be  so  expressly  stated. 

*  lDiSM.-0-ttA.TiFiOATioK  of  AoTB  OF  ATTOBinBT, — A  general  ratification  of  all ' 
the  acts  of  an  attorney  does  not  include  ac1»  not  within  the  scope  of 
the  power.  The  principal  who  ratifies  must  know  the  character  of  the  i 
acts  to  be  ratified;  otherwise  the  ratification  is  void. 

EvmiSNCii — ADMiSHZBCLrrr  of  Pabol. — (iucare:  Whether  parol  testimony  is 
admissible  to  prove  such  knowledge;  and  if  so  whether  a  deed  from  the 
principal  to  the  purchaser  of  the  land  is  not  neoesaary  to  pass  the 
title. 

Pbincipai/-- When  not  Bound  bt  Actb  of  Attobnfy.— The  principal  is  not 
bound  to  notice  recorded  conveyances  executed  in  his  name  by  his  at- 
torney, not  authorized  by  the  power. 

Appeal    from   the    District   Court   of   the    Sixth   Judicial 
District. 

[172]        *This  was  an  action  of  ejectment  to  recover  possession 

of  a  lot  of  land  in  the  city  of  Sacramento,    The  plaintiff 

put  in  as  part  of  his  chain  of  title,  a  power  of  attorney,  and  a 

subsequent  ratificatiou,  both  of  which  are  set  forth  in  full,  in 

1.    Cited  DtHvUe  r,  Muldnw,  16  C«l.  610.    Iiimlted,  /d.  619.    Oommented  on,  Jona  t. 
Marks,  47  Cal.  247. 
3.    Ctt«d  Davidsmi  t.  DtOiat,  8  dl.  S44;  DupmU  t.  Wertkeman,  10  0*1. 9er. 
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the  opimoB  of  Use  Court,  and  the  foxce  and  effect  of  which  con- 
stitote  the  only  qu^ion  in  the  <a»e.  A  motion  for  a  nonsuit 
was  made  and  oTermled,  and  the  juiy  found  a  verdict  for  the 
phiintiff,  npon  which  the  Court  entazBd  judgment  accordingly,  j 
Defendants  appealed. 

BakUm  and  WaBacej  for  Appellant!. 

It  is  admitted  in  argument,  that  the  povver  of  attorney  is  insuf^ 
ficient  to  sanction  we  deed,  as  made  by  the  attoxaey.  Our 
present  effort  shall,  therefore,  be  to  show  that  the  deed  of  con- 
firmation does  not  enlarge  tiie  power  given  by  the  letter  of 
Attorney, 

The  original  power  not  anthocizing  the  sale  of  land,  it  follows 
that  the  deed  by  the  attomey  to  Billings  is  simply  Toid.     It  is 
no  deed.     Then  how  can  a  deed  be  made  to  Bilhngs  by  mere 
operation  o€  law,  without  a  conveyance  to  him.     The  principle  i 
by  which  land  add  without  title,  and  afterwards  title  is  acquired, , 
it  shall  inure  to  the  benefit  of  the  purchaser,  will  not  apply  in  j 
•this  case. 

Then  how  is  the  titie  acqidied  by  Billings?  Not  by  virtue  of  { 
his  deed.  Far  it  was  Toid,  as  we  have  seen,  when  it  was  made,  | 
and  Sutter  has  not  since  sold  the  land,  the  title  to  which  was  in  ] 
him,  till  the  time  of  executing  the  confirmation. 

The  general  terms  used  in  this  instrument,  the  order  in  which ' 
they  are  placed,  show  the  great  pttrposes  of  the  instrument.  It 
was  to  operate  as  a  receipt  between  the  principle  and  his  agent. 
The  instrument  then  goes  to  show,  that  the  acts  of  the  agent 
done  under  the  power,  as  such,  shall  be  confirmed,  and  it  con-  . 
firms  all  the  acts  of  the  agent  done  in  the  name  of  the  principal. 
This  clause  must  be  understood  to  refer  to  the  subject-matter 
of  the  general  agency  before  spoken  of  in  the  instrument,  and 
about  which  the  settlement  had  just  then  been  made. 

Harmon  &  Sunderland^  for  Respondent. 

If  the  power  of  attomev  to  Schoolcraft  was  inadequate  to  the  > 
sale  of  land,  (upon  which,  see  4  CaL  291,  SvMvidn  v.  Dams^) , 
then  we  say : 

The  instrument  of  ratification  confirmed  all  sales  of  land,j 
though  originally  without  authoiiiy. 

The  fact  that  Sutter  gave  a  solemn  ratification  of  the  acts  of 
Schoolcraft,  indicates  that  this  ratification  was  of  acts,  beyond 
the  power  of  attomey.  Acts  within  the  power,  needed  no  con- 
firmation. 

But  third  persons  were  interested  in  having  Sutter  confirm  1 
tilings  done  without  authority,  and  hence  this  instrument.    And^ 
the  law  is,  that  such  ratification  relates  back  to  the  original 
act  *and  gives  it  the  same  foree,  in  all  respects,  as  if  done    [173] 
by  the  principal  himself. 

In  otiier  words,  the  ratification  inures  to  the  benefit  of  third 
persons.  (Stozy  on  Agency,  Sec.  244;  10  Oeo.  362;  6  English,  i 
378.) 
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Again,  the  gilence  of  Sutter  for  the  seven  years  past;  his  not 
claiming  the  land  in  controversy,  though  a  witness  in  this  very 
suit,  and  testifying  that  the  land  was  within  his  ppraut  from  the 
.  Mexican  government,  is  evidence  that,  by  this  instrument,  he 
intended  to  confirm  real  estate  sales  made  by  his  agent.  (5 
Hill,  114;  Story  on  Agency,  sees.  255,  256.) 

The  relation  of  agency  existed,  and  it  was  natural  that  Sutter 
should  ascertain  from  the  public  records  whether  his  agent  had 
sold  land,  and  if  so,  what  land;  and  the  presumption  is  fair, 
that  in  ratifying  the  acts  of  his  agent,  the  principal  knew  the 
extent  of  these  acts. 

Finally;  the  language  of  the  ratifying  instrument  is  peculiarly 
strong,  and  points  forcibly  to  the  same  conclusion:  *'  Hereby 
ratifying  whatsoever  he  may  have  done  in  my  name,  or  under 
my  seal,  at  any  time  heretofore." 

This  language  is  not  in  the  ordinaiy  form  of  confirming,  ''  all 
acts  done  in  the  execution  of  the  foregoing  power,"  but  seems 
designed  to  ratify  all  acts  whatsoever. 

And,  when  iAken  in  connection  with  the  silence  of  Sutter 
ever  since,  now  about  seven  years,  amounts,  we  submit,  to 
conclusive  evidence,  that  it  was  used  with  express  reference  to 
the  acts  of  Schoolcraft  supposed  to  be  beyond  the  power  of 
.attorney. 

MuBBAT,  0.  J.,  delivered  the  opinion  of  the  Court — Tebbt 
concurring. 

This  was  an  action  of  ejectment  in  the  Court  below. 

The  plaintiff  deraigns  his  title  from  John  A.  Sutter,  Sr., 
through  sundry  mesne  conveyances,  the  first  of  which  purports 
to  have  been  executed  by  virtue  of  a  power  of  attorney  from 
Sutter  to  Henry  A.  Schoolcraft,  dated  the  28th  of  July,  1849, 
which  is  in  the  following  words,  viz.:  "John  A  Sutter  to 
Henry  A.  Schoolcraft:  Know  all  men  by  these  presents,  that  I, 
J.  A.  Sutter,  have  this  day  made,  constituted,  and  appointed 
Henry  A.  Schoolcraft  my  true  and  lawful  attorney,  for  me  and 
in  my  name  to  superintend  my  real  and  personal  estate,  to  make 
contracts,  to  settle  outstanding  debts,  and  generally  to  do  all 
things  that  concern  my  interest  in  any  way,  real  or  personal 
whatsoever,  giving  my  said  attorney  full  power  to  use  my  name 
to  release  others  or  bind  myself,  as  he  may  deem  proper  and  ex- 
pedient; hereby  making  the  said  Schoolcraft  my  general  attor- 
ney and  agent,  and  by  these  presents  ratifying  whatsoever  my 
said  attorney  may  do  by  virtue  of  this  power.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  28th  day 
of  July,  A.  D.  1849.  J.  A.  Sutteb." 

[174]  '^'It  requires  but  a  glance  at  this-  instrument,  to  perceive 
that  no  authority  is  contained  in  it  to  convey  real  estate. 
The  power  is  limited  and  special,  and  cannot  be  extended  by 
implication  to  other  acts  more  important  in  their  character, 
than  those  expressly  provided  in  the  body  of  the  instrument. 
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The  rule  may  be  thus  stated :  that  where  the  authority  to  per- 
form specific  acts  is  given  in  the  power,  and  general  words  arc 
also  employed,  such  words  are  limited  to  the  particular  acts  au- 
thorized. 

This  rule  is  too  well  understood  to  require  illustration,  and 
the  learned  counsel  for  the  respondent  did  not  seriously  con- 
tend that  the  letter  of  attorney  contained  any  power  to  sell  real 
estate,  but  insisted,  that  the  sale,  though  void  or  defective,  was 
afterwards  ratified  by  Sutter,  by  a  subsequent  deed  executed  by 
}nm  on  the  20th  of  May,  1850,  which  is  as  follows,  viz. : 

"  John  A.  Sutter  to  Henry  A,  Schoolcraft:  Know  all  men  by 
these  presents,  that  I,  J.  A.  Sutter,  of  Hock  Farm,  in  the  terri- 
tory of  California,  have  this  day  made  and  concluded  a  final  set- 
tlement vrith  Henry  A.  Schoolcraft,  my  acknowledged  agent 
and  attorney  in  fact  since  the  28th  day  of  July,  a.  d.  1849,  for 
all  the  business  matters  and  things  in  anywise  appertaining  to 
my  interest,  and  upon  such  final  settlement,  I  do  hereby  ac- 
knowledge myself  held  and  firmly  bound  by  all  his  acts  as  such 
agent  and  attorney  in  fact  for  me;  hereby  ratifying  and  confirm- 
ing by  these  presents,  whatsoever  he  may  have  done  in  my  name 
JOT  under  my  seal  at  any  time  heretofore,  and  also  do  1  acknowl- 
edge the  receipt  in  full  of  all  sums  of  money,  dues,  obligations, 
and  other  things,  of  the  said  Henry  A.  Schoolcraft,  belonging 
to  me,  on  account  of  said  agency  and  attorneyship  in  fact,  and 
that  on  the  part  of  the  said  Henry  A.  Schoolcraft,  there  is  noth- 
ing due  or  owing  to  me  up  to  the  date  of  these  presents.  Wit- 
ness my  hand  and  seal,  at  Saoramento,  California,  this  twen- 
tieth day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
fifty. 

(Signed.)  J.  A,  Sutteb." 

This  paper  does  not,  upon  its  face,  purport  to  be  a  ratification 
of  sales  of  land  made  by  Schoolcraft,  but  a  deed  of  settlement 
between  Sutter  and  his  agent,  by  virtue  of  the  power  of  the 
28th  of  July,  1849,  in  which  he,  Sutter,  '*  acknowledges  him- 
self held  and  firmly  bound  by  all  his  acts  as  such  agent  or 
attorney  in  fact,"  etc.  So  far  as  this  deed  goes,  it  can  only  be 
regarded  as  a  settlement  or  adjustment  of  accounts  between 
principal  and  agent,  and  does  not  contain  a  single  word  with 
regard  to  any  acts  of  Schoolcraft,  other  than  those  done  by  au- 
thority of  the  power  of  attorney  of  July  28,  1849,  to  which 
reference  is  made. 

It  is  a  well  settled  rule,  that  a  principal  who  ratifies  the  acts 
of  his  agent,  must  be  made  acquainted  vrith  the  character 
of  "^those  acts,  and  unless  all  the  circumstances  are  made    [175] 
known  to  him  the  ratification  is  void. 

In  the  present  case,  it  does  not  appear  from  the  deed  that 
Sutter  knew  that  Schoolcraft  had  exceeided  his  authority  by  sell- 
ing real  estate;  neither  is  the  fact  established  by  evidence 
aliunde.  Whether  parol  evidence  is  admissible  to  establish 
this  fact,  is  a  question  which  we  do  not  propose  to  examine  in 
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tUs  case,  as  there  was  no  attempt  to  introduce  it  on  the  trial, 
and  as  the  question  is  of  much  importance  to  those  claiming' 
under  similar  tiUes,  it  is  deemed  advisable  to  withhold  any  ex* 
pression  of  opinion  until  the  point  is  directly  presented. 

In  addition  to  this,  another  question  of  no  little  difficulty 
may  suggest  itself,  tiz:  Whether  the  deed  to  Schoolcmft,  treats 
ing  it  as  a  confirmation,  would  inure  to  the  benefit  of  those  who 
had  purchased  from  him,  or  whether  a  deed  direct  from  Sutter 
to  them  would  not  be  necessary. 

As  this  case  now  stands  before  the  Court,  the  plaintiffs  can« 
not  recoTer.  The  power  of  attorney  contains  no  authority  to 
sell  land;  the  deed  of  ratification  does  not  show  ujpon  its  face» 
that  Sutter  knew  how,  or  to  what  extent,  the  authority  had  been 
exceeded,  and  this  fact  is  not  established  by  any  evidence  what- 
ever; neither  was  Sutter  bound  to  take  notice  of  the  recorded 
conveyances  by  his  attorney;  first,  because  many  of  these  ree* 
ords  imported  no  notice,  and  second,  because,  not  having  given 
authority  to  sell,  it  was  not  reasonable  to  suppose  hjA  a^ent 
would  transcend  that  authority. 

Judgment  reversed,  and  cause  remanded. 


£x  Pabtb  bo  we  m  Habsis  Oobpus. 

Habcas  C0SPXJ9,  WH£N  Pabtt  DncHABasD  raou  Obdkb  on  Coktbicpt. — A 
party  committed  for  refusing  to  answer  questionfi  proponaded  to  him  as 
a  witness,  nnder  an  order  that  he  stand  committed  until  he  answer  the 
questions,  will  be  discharpfed  on  habeas  carpus,  where  it  appears  that  the 
suit  has  abated;  there  being  no  longer  pfffties  or  snbject-matter  before 
the  Gonrt,  there  is  no  longer  a  case  in  which  the  questions  can  be 
asked. 

Idkil— Bemedt  aqaxnst  Befbactobt  Wrmsss.— It  seems  that  the  Kfractory 
witness  might  still  be  reached  by  attachment  for  the  contempt,  and  by  a 
judgment  thereon. 

OoBTKMPT,  PoWEB  OF  OouBt.— P«f  SumtU,  c^.-^Every  Coozt  empowered  to 
punish  for  contempt^  is  not  the  sole  and  final  judge  in  all  oases  of  al- 
leged contempt. 

1  Idem. — Review  of  Obdeb.— vA  commitment  for  contempt  for  refusing  to 
obey  an  unlawful  order  of  Court  can  be  reviewed  and  set  aside  by  a 
superior  Court. 

Thb  return  of  the  officer  shows  that  the  prisoner  is  in 
custody,  by  virtue  of  an  order  of  the  Cotirt  of  the  Sixth  Judi- 
cial District,  for  refusing  to  answer  certain  questions  pro- 
pounded to  him  as  a  witness,  in  a  proceeding  against  Henzy 
Bates,  as  State  Treasurer,  to  compel  the  said  Bates  to  file  an 
additional  bond  of  office,  as  provided  by  the  sixteenth  and 
seventeenth  sections  of  an  Act  concerning  the  official  bonds  of 

officers,  passed  February  28,  1860. 
[176]       *The  ord^  of  the  Court  directs,  that  the  prisoner  shall 

stand  9ommitted  until  he  complies,  by  answering  the 
questions  propounded.  It  also  appears  that  since  the  conmiit- 
ment,  Bates  has  resigned  the  office  of  State  Treasurer. 

1.  Approved  Ware  r.  Sobimon,  9  Cal  111;  see  St  parU  Rowt^ptat  181. 
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Bo(i4i^  tot  Petitionfu:^ 
Hereford,  Contra. 

MusRAT,  G.  J. — Granting  foor  Ui&  purposea  of  tlais  writ^  that 
th«  Court  below  had  lunsdiction  of  the  subject-matter  of  the 
proceeding  a^painst  the  Treasurer;  that  the  queationB  asked  the 
witness  were  proper^  and  he  was  bound  to  answer  them;  that 
the  commitment  is  regular,  and  that  we  cannx>t  go  behind  it; 
we  are  still  of  opinion  that  we  are  bound  to  discharge  him 
under  the  provisions  ol  the  twentieth  section  of  the  JBabeoH  Cor- 
fHis  Act,  which  provides^  that  where  the  imprisonment  was  at 
iirst  lawful,  yet  by  some  omission  or  event  which  has  taken 
place  aft«rwards»  the  party  haa  become  entitled  to  be  dis- 
changed,  he  shall  be  discharged,  etc. 

We  do  not  deny  that  each  Court  is  the  sole  iudge  of  its  own 
contempts;  that  such  judgments  are  not  the  suoject  of  review; 
and  that  comity  alone  should  restrain  Courts  from  interfering 
with  each  other  in  this  behalf.  But  the  exercise  of  this  power 
is  regulated  by  the  statute.  The  caaes  in  which  a  Court  mi^ 
pnuish  for  contempt  are  pointed  out,  and  the  penalty  fixed. 

The  Sdbeats  Corpus  Act  has  declared  in.  what  cases  a.  party,' 
restrained  of  his  liberty,  shall  be  discharged,  and  its  provisions 
apply  equally  to  imprisonments  for  contempt,  as  well  as  for  any 
other  cause.  Admitting,  aa  before  remarked,  that  the  peti* 
tioner  waa  propefly  imprisonied,.  let  us  inquire  if  there  was  any 
authority  to  hold  him  after  die  resignation  of  the  State  Treas« 
urer. 

The  proceeding  was  against  Dr.  Bates,  in  his  ofiScial  capacity; 
the  object  to  enforce  a  new  bond.  The  extent  of  the  judgment 
would  have  been  bm  osder  reqwing  such  boood,  and  perhaps  a 
judgment  afi^ainst  th^  officer,  declaring  the  office  vacant.  This 
proceeding  naa  abaited  by  the  resignsAion  of  that  officer,,  and»« 
having  resigned,  ne  judgment  ean,  be  pronounced  a^EsuLnst  him. 
inhisoffic^  capaci^..  The  resignation  hasworiieda  discos^  i 
tinuance  ei  (M^oceeding,  and  the  Sixiih  District  Court  has  lost  idli 
jurisdiction  over  the  matter. 

If  the  petitioner  had  been  fined  and  imprisoned  for  refusing  to] 
answer  the  ^uestieos  propounded  to  him,  that  would  have  been  j 
a  complete  judgment  against  him,  with  which  we  would  noti 
have  interfered.  But  there  was.no  final  judgment  for  contempt; ! 
the  order-  was  on^  provisional,  and  in  eonformi^  with  the  four 
hundred  and  eighty*niath  section  of  the  Practice  Act,  which; 
provides,  that  '**  when  the  contempt  consists  in  tho  omis- 
sion to  per-^'^'form  an  act  which  is  yet  in  the  power  (rf  the  [177]  | 
party  to  perform,  he  may  be  imprisoned  until  he  have 
perfonoed  it,  and  in  that  case  the  act  shall  be  specified  in  the 
warrant  of  coiAmitment." 

Whibt,  then,,  was  the  act  required  to  be  done?  To  answer 
eertaJA  que^dons  in  a  certaia  ease.  As  long  as  the  case  was  in 
existence,  tha4  long  the  party  might  be  imprisoned,  as  he  is  held 
for  refusing  to  perform:  an.  SDt  which,  is.  in.  oia  power  to  perform;;] 
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but  the  suit  having  abated  by  the  resignation  of  Bates,  is  it  any 
longer  in  his  power  to  comply?  There  are  neither  parties  nor 
subject-matter  before  the  Court;  there  is  no  longer  a  casein 
which  the  questions  can  be  asked. 

Suppose  the  party  should  now  signify  his  willingness  to  an- 
swer, how  could  he  do  so?  What  right  has  the  Court  to  pursue 
a  cause  abandoned  by  the  parties,  over  which  it  has  no  jurisdic- 
tion? How  can  the  party  purge  himself  of  the  contempt  by 
coming  in  and  offering  to  answer  questions  which  no  one  has 
any  longer  the  right  to  ask?  The  law  does  not  require  a  vain 
act  to  be  done.  The  prisoner  may  still  be  liable  to  fine  and  im- 
prisonment for  disobeying  the  original  order,  but  he  cannot  be 
further  restrained  of  his  liberty,  under  the  present  warrant,  as 
it  is  shown  that  it  is  now  impossible  to  comply  with  the  order, 
and  his  imprisonment  would  of  necessity  be  perpetual.  .  This 
principle  was  substantially  decided  in  the  matter  of  A.  A.  Cohen, 
on  habeas  corpus. 

We  are  of  opinion  that  with  the  resignation  of  the  Treasurer, 
the  suit  terminated,  and  that  all  its  incidents  fell  with  it;  that 
the  order  cannot  now  be  enforced;  and  that  the  only  way  that 
the  matter  could  be  i*eached,  regarding  it  as  a  contempt  to  the 
District  Court,  would  be.  by  an  attachment  in  that  Court  for  con- 
tempt, and  a  judgment  thereon.  By  this  means,  the  dignity  of 
the  Court  would  be  vindicated,  while,  at  the  same  time,  the 
prisoner  would  not  be  punished  beyond  the  provisions  of  the 
law. 

Ordered  that  the  writ  be  dismissed,  and  the  prisoner  dis- 
charged. 

Burnett,  J. — While  I  concur  in  the  order  of  the  Court  dis- 
charging the  prisoner,  I  am  not  prepared  to  sustain  all  the 
grounds  stated  in  the  opinion  of  the  Chief  Justice,  in  the  terms 
used  by  him.  That  portion  of  the  opinion  which  says:  "  We 
do  not  deny  that  each  Court  is  the  sole  judge  of  its  own  con- 
tempts, that  such  judgments  are  not  the  subjects  of  review," 
etc. ,  I  think  is  too  broad  and  general,  and  needs  some  qualifica- 
tion. 

It  is  true  that  "the  cases  in  which  a  Court  may  punish  for 
contempt  are  pointed  out  and  the  penalty  fixed"  bj'  law;  and  it 
would  seem  equally  true  that  if  **  each  Court  is  to  be  the  sole 
judge  of  its  own  contempts,"  and  that  the  judgment  of  each 
Court  in  such  cases  is  **  not  the  subject  of  review,"  that  there 
these  provisions  of  the  law  are  safely  addressed  to  each 
[178]  Court  separately,  and  *that  each  Court  must  decide 
finally  the  question  whether  a  contempt  had  been  com- 
mitted or  not  in  the  particular  case.  If,  then,  any  Court  au- 
thorized to  punish  for  contempt,  shall  decide  that  a  contempt 
has  been  committed,  and  that  judgment  cannot  be  reviewed, 
then  when  it  appears  that  the  prisoner  has  been  committed  for 
such  contempt,  the  Court  or  officer  issuing  the  writ  of  habeas 
corpus  should  at  once  remand  the  prisoner.  . 
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The  doctrine  **  that  every  Court,  at  least  of  the  superior  kindy 
in  which  great  confidence  is  placed,  must  be  the  sole  judge  iu 
the  last  resort  of  contempts  arising  therein,"  seems  to  have  been 
well  settled  in  the  English  Courts,  and  was  expressly  decided 
in  the  case  of  Yates  (4  Johns.  369). 

But  if  this  be  the  true  doctrine  as  to  cases  of  contempt  in  this 
State,  then  in  the  case  before  this  Court  we  should  have  re- 
manded the  prisoner. 

That  the  judgment  of  this  Court  was  substantially  a  review  of 
the  proceedings  of  the  District  Court,  seems  clear  to  my  mind. 
In  the  petition  it  was  alleged  in  substance  that  after  the  resigna- 
tion of  the  State  Treasurer,  application  had  been  made  to  that 
Court  by  the  petitioner  for  hisaisc]^ge,  upon  the  same  grounds 
as  those  relied  upon  in  this  Court,  and  that  the  District  Court 
refused  the  application.  The  same  fact  is  stated  in  the  certifi- 
cate of  the  Judge.  Now,  whether  the  petition  and  certificate, 
or  either  of  them,  was  competent  evidence  to  prove  the  fact 
alleged,  they  were  sufficient  at  least  as  against  the  petitioner. 
The  District  Court  had  there  exercised  its  judgment  upon  the 
very  point  involved,  which  point  did  regard  the  legality  of  the 
continuance  of  the  imprisonment  in  a  case  of  contempt. 

The  only  question  in  this  case  about  which  I  had  any  serious 
doubt,  was  whether  this  Court  could  review  the  decision  of  the 
District  Court  in  a  case  of  contempt.  And  whether  this  review 
was  had  in  the  form  of  appeal,  writ  of  error,  or  on  habeas  corpus, 
was,  in  my  view,  the  same  in  substance,  and  only  differed  in  the 
mere  mode.  The  same  end  was  attained — the  same  result  ac- 
complished. If,  then,  we,  in  any  form,  substantially  defeated 
thejudgment  of  the  District  Court,  we  did  in  fact  review  it. 

The  main  difficulty  in  reference  to  the  right  of  this  Court  to 
review  such  decision,  arose  under  the  four  hundred  and  ninety- 
third  section  of  the  Practice  Act,  which  provides  that  ''the 
judgment  and  orders  of  the  Court  or  Judge  in  cases  of  contempt, 
shall  be  final  and  conclusive." 

This  language  of  the  statute  would  at  first  view  seem  to  be 
very  express  and  conclusive.  But  in  arriving  at  the  true  inten- 
tion of  the  law,  we  must  look  to  all  portions  relating  to  the  same 
matter,  and  also  the  general  drift  and  spirit  of  our  system.  The 
framers  of  our  Constitution  intended  to  produce  an  entire  sys- 
tem, harmonious  and  efficient  in  all  its  features.  The  same 
rights  were  intended  to  be  secured  to  all.  The  same 
judicial  construc-*tion  of  the  law,  was  equally  contem-  [179] 
plated.  For  this  purpose  one  Supreme  Court  is  created 
by  the  Constitution. 

If  then,  in  a  certain  class  of  cases,  deeply  affecting  the  liberty 
of  the  citizen,  even  to  the  extent  of  perpetual  imprisonment, 
the  Supreme  Court  cannot  review  the  decision  of  inferior  Courts 
it  would  leave  our  judicial  system  without  unity  and  efficiency, 
and  make  the  liberty  of  the  citizen  virtually  subject  to  the  dis- 
cordant decisions  of  all  the  County  and  District  Courts  of  the 
State. 
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It  is  provided  in  the  eighth  section  of  the  first  artieLe  oi  the 
Constitution  of  this  State,  that  no  man  shall  be  compelled  to  be 
a  witness  against  himself.  Suppose  a  witness  be  required  by  au 
inferior  Court  to  answer  a  question  when  the  answer  would  be 
testimony  against  himself,  and  upon  his  refusal  the  Court  com* 
mits  him  for  contempt  until  he  shall  answer,  and  continues  the 
ease  before  the  Court,  as  it  may  do,  to  await  the  answer  of  the 
witness.  What  is  the  witness  to  do?  He  must  do  one  of  two 
things,  in  case  this  Court  can  give  him  no  relief.  He  must 
criminate  himself,  or  remain  in  prison.  The  Court  below  must 
decide  upon  the  necessity  of  the  answer,  and  must  keep  him  in  - 
confinement,  until  he  does  answer.  Now  the  question  whether 
the  witness  is  lomlly  bound  to  answer,  is  a  question  of  law,  and 
the  decision  of  uiis  legal  question  by  tiie  inferior  Court  must  be 
final  and  conclusiTe,  unless  this  Court  can  interfere* 

The  disobedience  of  an  order  of  Court  is  only  a  contempt 
when  it  is  a  lawful  order.  If  this  Court  could  not  review  the 
orders  of  inferior  tribunals  in  cases  where  parties  are  committed 
for  a  contempt  in  disobeying  such  orders,,  then  there  would  be  a 
manifest  defect  of  justice.  And  if  it  be  conceded  that  this  Court 
can  review  the  order  itself,  then  it  would  seem  to  follow  that 
this  Court  may  also  hold  iJae  commitment  to  be  iUegaL  The 
one  depends  upon  the  otiier.  And  this  Court  in  the  case  of  A. 
A.  Cohen,  decided  at  the  July  Term,  1856,  there  substantially 
held  the  lagbt  of  this  Court  ta  review  the  decisions  of  inferior 
tribunals  in  cases  of  contempt.  The  prisoner  in  that  ease  was 
eommitted  by  the  District  Court  lor  disDbtfjring  one  of  its  ordersy 
and  this  Court  held  that  the  oirder  its^  was  erroneous,  and  dia^ 
charged  the  prisoner.  It  is  true  that  in  that  case  the  decision 
was  also-  {»edioated  upon  the  ^^romct  that  the  Court  below  had 
no  jurisdiction  oi  the  case^  But  this  Court  also  decided  sub- 
stantially, as  I  understand  it,  tha^  conceding  jnrisdicticMi  over 
the  case,  still  the  order  was  erroneous,  and  the  order  itself  be- 
ing illegal,  the  imprisonment  under  it  was  equally  so. 

Btttit  does  not  follow,  as  I  conceive,  that  because  this  Court 
can  review  the  otders  of  inferior  tribuzuds  in  eases  of  contempt, 
and  that  the  District  and  County  Cousta,  as  wdl  as  this  Court, 
and  the  Jud^ges  of  all  these  Courtain  rotation,,  are  authorized  to 
issue  writs,  of  habeas  corpus — that  therefore,  a  District  or 
[180]  County  HDoort  or  Judge,  can  reverse  'the  orders  of  this 
Court  in  cases  of  contempt  or  in  otho;  cases.  It  is  true 
the  Constitution  authorises  all  these  Courts  and  Judges  to  issue 
the  writ,  and  this  in  general  terms.  But  the  fact  that  they  aU; 
can  issue  the  writ  does  not  confound  a  distinction  in  reference 
to  their  relative  powera.  The  writ  may  be  required  in  many 
cases  where  the  prisoner  is  held  by  no  order  of  a  higher  Court, 
and  this  was  the  reason  why  inferior  Courts  and  their  Judges 
were  avthoriaoed  to  issue  this  writ. 

if  the  Constitudon  intended  that  Ae  inferior  Court  or  Judge 
might  release  on.  habeas  corpus  a  prisoner  committed  by^  a  su- 
perior Court,  then  there  would  seem  to  be  a  strange  anomaly  in 
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our  judicial  system.  There  could  be  no  harmony  in  such  a  sys- 
tem; no  due  dependence  of  one  part  upon  another;  no  distinc- 
tion between  the  powers  of  different  Courts.  The  Judge  of  a 
County  Court  could  defeat  the  judgment  of  this  Court;  and  so 
could  a  single  Judge  of  this  Court  defeat  the  judgment  of  a  full 
bench,  and  carry  out  his  dissenting  opinion  in  the  form  of  a  writ 
of  habeas  carpus.  This  would  leave  our  Courts  in  perpetual  con- 
flict with  eaoh  other — one  committing  to  prison  and  another 
releasing,  without  any  one  tribunal  to  produce  uniformity  of 
decisions.  • 

It  is  true  that  the  statute  of  this  State  (Com.  L.  170),  provides 
that  when  it  appears  that  the  prisoner  is  in  custody  by  virtue  of 
process  from  any  Court  of  this  State,  or  Judge,  or  officer  thereof, 
Buch  prisoner  may  be  discharged  in  one  of  several  cases,  among 
which  uro  these: 

1.  When  the  jurisdiction  of  such  Court  or  officer  has  been 
exceeded. 

2.  When  the  process^  though  proper  in  form,  has  been  issued 
in  a  case  not  allowed  by  law. 

Now,  if  the  language  of  this  section  of  the  Habeas  Corpus  Act 
be  given  a  wide  construction,  it  would  authorize  any  Judge  to 
decide  whether  any  Court  had  jjurisdiction  of  the  question,  and 
also  whether  any  Court  had  properly  decided  the  legal  question 
whether  the  process  had  been  issued  in  a  case  allowed  by  law. 

But  this  language,  like  general  terms  in  a  statute,  must  be 
construed  with  reference  to  other  statutes,  and  must  be  made  to 
harmonize  with  the  leading  features  of  our  system.  It  would 
seem  not  to  have  been  the  intention  of  the  Legislature  in  the 
use  of  this  general  language,  to  confound  all  distinctions,  both 
in  inferior  and  superior  Courts  in  such  cases. 

Putting  the  different  provisions  of  our  statutes  together,  and 
taking  a  comprehensive  view  of  the  drift  and  spirit  of  our  insti- 
tutions, as  well  as  the  nature  and  reason  of  the  cases,  it  occurs 
to  me  that  these  conclusions  are  just: 

*1 .  That  each  Court  empowered  to  punish  for  contempt  [181] 
is  not  the  sole  and  final  judge  in  all  eases  of  contempt. 

2.  That  neither  by  writ  of  habeas  corpus  nor  in  any  other  form, 
can  inferior  Courts  or  single  Judges  set  aside,  review,  or  in  any 
manner  defeat  the  orders  or  judgments  of  superior  Courts. 


Ex  Paste  HOWE  on  Habeas  Cobpus. 

>  Habbab  Cobpus,  Bstikw  U2n>EB  Wbit  of. — ^It  is  the  right  and  duty  of  the 
Sapreme  Coort  on  habeas  corpus  to  review  the  decisions  of  inferior  Courts 
in  cA8<:s  of  contempt,  as  well  as  in  others. 

Contempt,  Commitment  Insufficient.— A  commitment  for  contempt  *«  in 
refusing  to  answer  certain  questions  propounded  to  the  witness  by  the 
grand  jury/'  is  not  a  compliance  with  the  statute,  which  requires  that 
when  the  contempt  consists  in  the  omission  to  do  an  act  which  it  was  in 
the  power  of  the  person  to  perform,  "the  act  shall  be  specified  in  the 

1.  Approved  Wttre  v.  Robinson,  9  CaX.  111.    Cited  People  y.  O^l^eU,  n  Gftl.  110. 
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commitment."  It  does  not  appear  from  such  commitment  whether  the 
questions  were  legal  or  not. 

Idbic — What  CoMMmiEMT  should  State. — In  such  a  case,  the  commit- 
ment should  state  that  the  grand  juiy  were  inquiring  into  a  certain  ques- 
tion, stating  it;  that  the  prisoner  was  sworn  as  a  witness,  and  certain 
questions  asked  him,  stating  them;  that  he  refused  to  answer;  that  the 
tects  were  thereupon  presented  to  the  Court  by  the  grand  jury,  and  the 
prisoner  requirea  by  the  Court  to  answer,  which  being  refused  by  the 
prisoner,  he  was  committed  for  contempt.  And  this  rale  is  based  upon 
the  power  of  an  appellate  Court  to  review,  on  habeas  corpus,  the  proceed- 
ings of  an  inferior  Court  in  cases  of  contempt. 

Idem.— The  character  of  the  questions  need  not  be  made  public,  as  they 
could  be  propounded  in  writing. 

It  appears  from  the  return  of  the  sherifiT,  that  the  prisoner 
was  committed  by  the  Court  of  Sessions  of  Sacram^ito  county 
for  a  contempt  of  Court,  in  refusing  to  answer  certain  questions 
propounded  to  him  by  the  grand  jury. 

It  is  objected  to  the  warrant  of  commitment,  first,  that  it 
dDes  not  show  that  the  prisoner  was  again  required  by  the 
Court  to  answer,  after  refusing  to  answer  before  the  grand 
jury;  second,  that  the  questions  propounded  are  not  set  forth. 

BoUs,  for  Petitioner. 

Hereford^  contra. 

Bttbnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court—TEBBY,  J.,  concurring. 

In  reference  to  the  first  objection,  it  would  certainly  seem  to 
be  more  regular  again  to  propound  the  questions  by  the  Court, 
and  then,  upon  the  refusal  of  the  witness  to  answer,  to  make  the 
order  of  commitment.  But  this  objection  does  not  seem  to 
be  of  sufficient  force  to  require  this  Court  to  discharge  the 
prisoner. 

The  second  objection  brings  up  the  question,  whether  this 
Court  can  review,  on  writ  of  habeas  corpus,  the  decision  of  an  infe- 
rior Court  in  a  case  of  contempt.  If  the  decision  of  such  inferior 
Court  in  a  case  of  contempt  be  final  and  conclusive,  then 
[182]  *there  is  no  propriety  or  necessiiy  in  requiring  the  ques- 
tions asked  and  refused  to  be  set  forth.  It  is  only  upon 
the  ground  that  this  Court  can  grant  relief  against  an  erroneous 
commitment  for  a  refusal  to  answer  as  a  witness,  that  a  state- 
ment of  the  questions  propounded  should  be  made.  If  we  can- 
not consider  the  question  whether  such  interrogatories  were 
legal  and  proper  or  not,  then  we  have  no  right  to  f^  that  Court 
to  set  them  forth. 

It  is  evident,  that  under  the  provisions  of  the  four  hundred 
and  eightieth  section  of  the  Practice  Act,  contempts,  either  ac- 
tual or  constructive,  may  be  committed  in  a  great  variety  of 
cases;  and  in  those  cases  where  the  alleged  contempt  consists 
in  the  disobedience  of  writs,  or  orders  of  the  Court,  or  Judge 
at  Chambers,  and  in  refusing  to  answer  questions  as  a  witness, 
the  contempt  can  only  consist  in  disobeying  legal  writs  or  or- 
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ders,  and  in  refusing  to  answer  legal  questions    propounded  to 
the  witness. 

The  question,  what  are  legal  writs,  orders  and  questions,  is 
one  of  law  simply,  and  is,  therefore,  often  of  the  most  difficult 
and  complex  character.  Was  it,  then,  intended,  that  in  refer- 
ence to  every  such  legal  question,  inyolving  so  many  interests, 
there  should  exist  no  right  of  review  by  another  Court  ?  Was 
it  intended  that  in  reference  to  these  questions,  there  should 
exist  no  power  to  correct  errors  and  harmonize  conflicting  opin- 
ions ?  Or  was  it,  on  the  other  hand,  intended  that  the  decision 
of  all  Courts,  in  cases  of  contempt,  should  l>e  subject  to  the  re- 
Tiew  of  every  County  and  District  Court,  and  of  every  single 
Judge  of  those  Courts  in  the  State?  What  efficiency  or  har- 
mony is  there  in  a  system  that  either  allows  no  remedy  against 
the  errors  of  inferior  Courts,  in  a  certain  class  of  cases,  or 
allows  nearly  all  the  Courts  of  the  State,  and  individual  Judges 
of  the  same,  to  defeat  the  judgment  of  all?  If,  indeed,  this 
Court  can  never  relieve  a  wihiess  when  he  refuses  to  answer  an 
illegal  question,  then  the  leading  idea  of  a  due  subordination  of 
inferior  to  superior  Courts  is  entirely  inapplicable  to  this  im- 
portant class  of  questions. 

In  reference  to  the  right  and  duty  of  this  Court  on  habeas 
corpus,  to  review  the  decisions  of  inferior  Courts  in  cases  of 
contempt,  as  well  as  in  others,  I  have  already  given  my  views 
more  f ulljr  in  the  separate  opinion  heretofore  given  in  a  case 
lately  decided  by  this  Court.  But  I  wUl  submit  some  additional 
reasons. 

The  twentieth  section  of  the  Habeas  Corpus  Act,  provides  in 
substance,  that  when  the  prisoner  is  held  by  virtue  of  process 
ftom  any  Court  of  this  State,  or  judge,  or  officer  thereof,  such 
prisoner  may  be  discharged  for  different  causes  stated,  one  of 
which  is,  "  when  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law." 

*Now  here,  the  act  of  the  Court  issuing  process  in    [183] 
such  case  can  be  reviewed,  and  the  decision  directing 
the  process  to  issue,  defeated.    Does  this  provision  apply  to 
process  issued  in  cases  of  contempt?    I  think  it  does. 

The  four  hundred  and  eighty-first  section  of  the  Practice  Act, 
requires  the  Court  in  cases  of  contempt  committed  in  the  im- 
mediate view  and  presence  of  the  Court,  to  "  make  an  order  re- 
citing the  facts  as  occurring  in  such  immediate  view  and  pres- 
ence, adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  a  contempt. "  And  in  cases  '*  where  the  contempt  con- 
sists m  the  omission  to  perform  an  act  which  is  in  the  power  of 
the  person  to  perform,  the  act  (to  be  performed)  shall  be  speci- 
fied in  the  warrant  of  commitment."  In  other  cases  an  '*  affi- 
davit of  the  facts  constituting  the  contempt,  shall  be  presented 
to  the  Court,  or  a  statement  of  the  facts  by  the  referees  or  arbi- 
trators." 

The  prisoner  was  committed  for  an  alleged  refusal  to  *'  per- 
form an  act  which  was  in  his  power  to  perform;"   and  is  the 

179 


Digitized  by  VjOOQ IC 


184  Ex  Fabte  Bowe.  [Sup.  Ct. 

statement  that  he  was  committed  for  a  contempt  in  "  refusin^^^ 
to  answer  certain  questions  propounded  to  him  **  by  the  grand 
jury,  a  substantial  compliance  with  the  statute?  What  those 
questions  were  does  not  appear;  whether  they  were  legal  or 
otherwiBe  is  not  shown.  No  other  Court  but  the  Court  of  Ses- 
sions can  know  the  facts  upon  which  the  commitment  was  made. 
To  say  that  a  party  must  answer  ''certain  questions,"  not  stat- 
ing them,  is  not  ''specifying  the  act  in  the  wan*ant  of  commit- 
ment which  the  Court  required  the  prisoner  to  perform.  There 
is  no  limit  set  to  the  act  to  be  performed;  no  specific  duty 
pointed  out.  The  questions  may  be  two,  or  any  greater  num- 
ber; all  is  indefinite  and  uncertain,  and  this  Court  has  no  means 
of  knowing  what  the  prisoner  is  required  to  do. 

Now,  in  requiring  that  the  act  to  be  performed  should  be 
specified  in  the  warrant  of  commitment,  the  statute  must  have 
had  some  object  in  view.  What  could  that  object  be,  except  to 
afford  the  means  of  judging  of  its  correctness  by  other  Courts? 

If,  then,  we  have  tne  right  to  set  aside  the  order  of  an  inferior 
Court  in  a  case  of  contempt,  it  would  seem  clear  that  the  war- 
rant of  commitment  should  state  all  the  material  facts  upon 
which  the  action  of  the  Court  is  predicated. 

In  the  present  case  it  should  have  been  stated  that  the  grand 
jury  were  inquiring  into  a  certain  question,  stating  it;  that  pris- 
oner was  sworn  as  a  witness  and  certain  questions  propounded 
to  him,  stating  them;  that  he  refused  to  answer;  that  the  facta 
were  thereupon  presented  to  the  Court  by  the  grand  jury,  and 
the  prisoner  required  by  tne  Court  to  answer,  which  being  re- 
fused, he  was  committed  for  contempt. 

The  objection  taken  by  the  district  attorney,  that  such  a 
course  would  defeat  the  ends  of  justice  by  malang  public  the 
proceedings  before  the  grand  jury,  though  plausible,  is 
[184]  not  'I'sound.  The  questions  could  be  propounded  in 
writing,  and  their  character  need  not  be  made  public. 
So,  likewise,  the  proceedings  under  the  writ,  in  a  case  of  this 
kind,  need  not  necessarily  be  known  to  any  but  the  officers  of 
the  Court,  the  prisoner  and  his  counsel. 

It  is  ordered  that  the  prisoner  be  discharged. 


£x  Pabts  ROWE  on  Habeas  Cobpus.'*' 

Witness,  P«itileoe  of,— Where  the  answer  of  a  witness  would  subject  him 
to  criminal  namsbment,  be  is  not  privileged  from  answering,  on  the 
gronnd  that  his  answer  would  disgraoe  him,  but  solely  on  the  ground 
that  he  is  not  compelled  to  criminate  himself. 

Idem. -The  only  case  where  the  witness  is  privileged  from  answering  a 
question  on  the  ground  that  his  answer  would  disgrace  him,  is,  when  it 
is  not  pertinent  to  the  issue. 

I]>SH.-— Statutory  CoNSTBncnoR.^The  amendatory  Act  of  1855,  provides 
that  **  the  testimony  given  by  such  witness  shall  in  no  instance  be  given 
against  himself,  in  any  criminal  prosecution;**  the  witness  having  thus 
the  protection  contemplated  by  the  Constitution,  is  bound  to  answer. 

^Bm  £a  parU  Rowt,  wU  181. 
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This  was  an  application  for  a  rehearing  of  an  application  for 
discharge  of  the  petitioner  on  habeas  corpus,  the  petition  having, 
on  the  first  hearing,  been  denied.  The  petitioner  was  com- 
mitted for  refusing  to  answer,  under  order  of  Court,*  certain 
questions  propounded  to  him  by  the  grand  jury,  in  an  examina- 
tion concerning  the  disposition  of  certain  moneys  taken  from 
the  State  Treasury. 

The  grounds  taken  for  the  petitioner  were  that  his  answer 
would  disgrace  him,  and  would  tend  to  subject  him  to  punish- 
ment for  a  felony. 

Botts,  for  Petitioner. 

Hereford,  Contra. 

BuBNETT,  J.,  deliyered  the  opinion  of  the  Court — ^Mubrat,  C. 
J.,  and  Tkbby,  J.,  concurring. 

The  decision  of  this  case  upon  the  writ  of  habeas  corpus,  in- 
Tolved  very  important  principles,  and  as  no  written  opinion  was 
then  delivered,  it  is  proper  now  to  state  the  grounds  of  that 
decision. 

The  only  question  properly  presented  in  this  case,  regards  the 
construction  and  constitutionality  of  the  fifth  section  of  the 
amendatory  Act  of  April  16,  1855. 

A  witness  is  privileged  from  answering  in  two  distinct  cases, 
resting  upon  entirely  different  grounds.  First,  when  the  an- 
swer tends  to  subject  him  to  criminal  punishment;  and,  second, 
when  the  answer  is  not  to  any  matter  pertinent  to  the  issue,  and 
the  answer  would  disgrace  him,  as  when  upon  cross-ex- 
amination he  is  'I'asked  a  question,  the  answer  to  which  [185] 
would  tend  to  destroy  his  credibility  as  a  witness. 

The  authorities  apparently  differ  in  reference  to  the  second 
case,  but  this  difference  is  more  apparent  than  real.  Certain 
general  expressions  are  used  by  Judges  in  their  opinions,  which 
do  not  keep  in  view  the  distinction  between  the  two  classes  of 
cases;  but  when  we  look  to  the  facts  of  the  particular  case,  it 
will  often  be  seen  that  it  is  not  an  authority  in  point.  The  rule, 
as  laid  down  in  2  Phillips  on  Evidence,  421,  is  the  true  rule,  as 
is  fitlly  shown  in  the  authorities  mentioned  in  the  notes  of 
Cowen  and  Hill,  note  383,  p.  743.  The  four  hundred  and 
eighth  section  of  our  Practice  Act  substantially  adopts  the  same 
rule,  except  when  the  witness  has  been  convicted  of  a  felony. 

The  c[ifference  between  the  two  classes  of  cases  is  further 
shown  from  the  fact,  that  when  the  answer  would  tend  to  dis- 
grace a  witness,  and  the  question  is  not  pertinent,  the  Court  will 
not  even  permit  the  question  to  be  asked;  while  in  the  other 
case,  the  question  may  be  asked,  and  the  witness  must  put  him- 
self upon  his  privilege.  When  the  question  is  properly  put,  and 
the  witness  refuses  to  answer,  his  refusal  is  given  under  oath, 
and  that  refusal  subjects  him,  practically  and  morally,  to  the 
scune  disgraee  as  if  he  had  answered. 
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It  is  not,  then,  upon  the  ground  that  the  answer  would  dis- 
grace the  witness,  that  he  is  privileged  from  answering  in  a  ease 
where  his  answer  would  tend  to  subject  him  to  criminal  punish- 
ment; but  solely  upon  the  ground  that  he  shall  not  be  compelled, 
to  give  evidence  against  himself  in  a  criminal  case. 

The  provision  of  our  Constitution  was  solely  intended  to  pro-' 
tect  the  witness  from  being  compelled  to  testify  against  himself 
in  regard  to  a  criminal  offense,  and  when  the  answer  would  not 
involve  criminal  consequences,  the  Constitution  has  no  provision 
that  will  reach  the  case.  The  language  of  our  Constitution  is 
that  "no  person  shall  be  compelled,  in  any  criminal  case,  to  be 
a  v^tness  against  himself."  He  cannot,  then,  be  a  witness 
''  against  himself,"  imless  his  testimony  can  be  used  against  him 
in  his  own  case.  The  amendatory  Act  of  1855  provides  that 
"the  testimony  given  by  such  witness  shall  in  no  instance  be 
used  against  himself  in  any  criminal  prosecution." 

We  think  the  statute  gives  the  witness  that  protection  which 
was  contemplated  by  the  Constitution,  and  that  therefore  the. 
prisoner  in  this  case  was  bound  to  answer. 

Application  for  rehearing  denied. 


[186]  *LE  FRANC  v.  HEWITT. 

£vn>SMOB~Aocoxn^-BoosB,  ADMiKaBiLiTT  or.— Though  the  aoootmt-book 
of  a  tradesman,  as  a  general  rule,  is  not  admissible  to  prove  a  charge 
for  money  loaned,  yet  where  it  was  shown  that  plaintiff  had  procured 
and  paid  for  certain  articles  for  defendant,  and  charged  it  as  money 
loaned,  the  book  is  admissible. 

Idem. — Admitting  that  a  trader's  book  is  not  admissible  to  prove  a  single 
item,  yet  where  the  evidence  shows  that  defendant  bought  goods  at 
various  times,  for  which  only  one  charge  was  entered  after  the  order 
was  filled,  it  seems  that  the  account-book  is  admissible  in  evidence. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco,  i 

This  was  action  of  assumpsit,  for  goods  sold  and  delivered,  and 
for  money  loaned.  The  defense  set  up  was  that  the  credit  was 
not  given  to  the  defendant,  but  to  another  person.  On  the  trial 
the  plaintiff  was  allowed  to  introduce  his  book  of  accounts,  the 
only  one  kept  by  him,  in  evidence.  The  objections  taken  ap- 
pear in  the  opinion  of  the  Court.  The  Court  below  gave  judg- 
ment for  the  plaintiff.     The  defendant  appealed. 

H.  C.  Clark,  for  Appellant. 

Win,  Oouvemeur  Morris,  for  Respondent. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebbt^  J., 
concurring. 

On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiff,  to 
maintain  the  issue  on  his  part,  introduced  in  evidence  a  book, 
in  which  he  kept  his  accounts,  and  made  original  entries  of  his 
daily  transactions.    It  w{is  shown  that  he  was  A  Frenchman, 
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doing  a  small  business  as  an  upholsterer;  that  he  kept  no  clerk, 
and  that  his  books  were  correctly  kept. 

The  defendant  does  not  seem  to  deny  the  correctness  of  the 
account,  or  the  delivery  of  the  articles,  but  alleges  that  they 
were  sold,  and  the  credit  given  to  another,  and  therefore  she  is 
not  liable.  This  was  a  question  of  fact  for  the  jury,  which  they 
have  found  adversely  to  the  defendant,  and  as  the  evidence  is 
conflicting,  we  will  not  disturb  the  result. 

The  erasure  in  the  book  was  sufficiently  explained  to  entitle  it 
to  be  admitted  in  evidence. 

It  is  true,  as  a  general  proposition,  that  the  account-book  of 
a  tradesman  is  not  admissible  to  establish  a  charge  for  money 
loaned,  but  in  this  case  it  is  shown  in  fact  that  there  was  no 
money  loaned,  but  that  the  plaintiff  procured  some  articles  for 
the  defendant,  which  he  paid  for,  and  charged  as  so  much 
money  loaned. 

Again,  it  is  contended  that  account^books  are  not  ad- 
missible *to  prove  a  single  item.  Granting  the  principle,  [187] 
the  evidence  shows  that  the  plaintiff  sold  the  defendant  a 
bill  of  goods,  which  she  was  several  days  in  purchasing,  and 
that  he  only  entered  the  charge  after  all  of  the  order  had  been 
filled.  But,  as  before  remarked,  the  main  defense  is,  that  the 
credit  was  given  to  another  person,  and  not  that  the  items  are 
incorrect. 

Judgment  afBimed. 


ADAMS  V.  HACKETT  et  al. 

IPABTKBBSHZP    DlBBOLUTION-— BZOHTB    OF    CbEDITOBS. — PtT  BuTMU,    J.-— In 

a  case  where  one  puiiner  has  filed  his  bill  for  a  dissolution  of  the  part- 
nership and  the  appointment  of  a  receiver,  it  seems  that  nntil  a  dissolu- 
tion has  been  jndicially  declared,  and  a  receiver  ordered  to  make  a  pro 
rata  distribution  of  the  assets  among  the  creditors,  they  are  not  pre- 
vented from  resorting  to  adverse  proceedings,  and  thereby  gaining  a 
preference. 

>  8nppi.KM£NTABT  Pbocxkdtvos— Who  MAT  BB  BmBKB.— The  fact  that  the 
referee  in  the  proceedings  supplementary  to  execution  was  the  clerk  of 
the  attaching  creditor,  is  not  any  considerable  evidence  of  fraud,  when 
the  limited  duties  of  the  referee  are  considered. 

Idkm. — Pabtiks  to  PBocEBDiMos.-^When  the  plaintiff  proceeded,  under  sec- 
tion two  hundred  and  thirty-nine  of  the  Practice  Act,  to  examine  his 
judgment  debtor  as  to  a  judgment  held  by  him  against  A.,  and  after  ex- 
amination obtained  an  order  to  apply  the  same  to  the  judgment  of 
plaintiff,  it  seems  that  it  is  not  necessary  to  make  A.  a  jMirty  to  the 
proceeding. 

3  JuDOMKMT— A  Drbt. — Debts  or  credits  are  considered  propertjr  in  the  stat- 
ute. A  judgment  is  a  debt  of  record,  and  the  parties  to  it  are  called 
judgment  creditor  and  debtor. 

Beckiveb,  Powebs  of. — Upon  the  application  of  the  receiver  in  the  suit  for 

1.  Appfoved,  Adanur.  Woods,  8  CaI.  1S8;  NagUty.  Mintwm,  Id.  6M;  AdamMT,  Woods, 
0  Gal.  '26:  iHersjf  v.  Sabin,  10  0«1.  28;  Sharpe  v.  Baird,  G«l.  Sap.  Ct..  Apl.  T.,  1871,  not 
reported. 

2.  Approved.  Byrd  v.  Badger,  MoAl}.  440. 

3.  Approved  and  restricted  m  to  levy  and  sale  of  ohoses  In  sctlon,  CrandeU  v.  BUim, 
13 CsL 22;  Davisr. MitduU, 84 Csl. 88. 

183 

Digitized  by  VjOOQIC 


188  Adams  v.  Haoket^.  [Sap.  Ct. 

disaolation,  he  can  obtain  the  necessanr  proceedings  for  procoriDg  a 
correct  application  of  the  balance  of  a  judprnent  held  by  the  partnership 
against  a  third  party,  after  paying  the  judgment  creditor  of  the  part- 
nership. 

Idjsk.— DxHTBiBunoN  OF  FcTNDs  IH  Hastos  OP.— Per  Terry,  J.— A.  fund  in 
the  possession  of  a  receiver  can  only  be  distributed  by  the  order  of 
the  Court  in  whose  custody  it  is,  and  no  party  can,  by  adverse  proceed- 
ings acquire  a  lien  over  it. 

Idem. — To  -what  Pbopbety  Entttlbd. — ^Where,  however,  it  appears  that  the 
partners,  parties  to  the  suit  for  dissolution,  held  a  judgment  against  a 
third  party,  which  was  never  reduced  to  the  possession  nor  under  the 
control  of  the  receiver,  the  appointment  of  the  receiver  would  not  operate 
as  an  assignment  or  transfer  of  any  property  not  so  reduced  to  posses- 
sion within  a  reasonable  time. 

^  SuppLEMENTABT  Fbooebdimgs—Act  Conbtbued. — Per  Murray^  V,  J.,  dis- 
senting.—The  Act  concerning  proceedings  supplementary  to  execution, 
provides  for  two  cases:  First,  when  the  debtor  has  property  which  he  re- 
fuses to  apply,  etc.,  in  which  case  he  is  required  to  be  summoned,  etct. ; 
and,  second,  where  any  .person  or  corporation  has  the  property  of,  or  is 
indebted  to,  the  judgment  debtor,  in  which  case  such  person,  or  debtor 
of  the  judgment  debtor,  must  be  summoned. 

Idem. — Judgment,  how  Gonbzdebbd. — A  jud^ent  is  not  properly  within 
the  meaning  of  the  Act,  which,  being  in  derogation  of  the  common 
law,  must  6b  strictlv  construed;  and  the  case  is  not  altered  because 
the  debtor  of  the  judgment  debtor  does  not  complain  that  he  was  not 
summoned. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fraxici8co.j 

On  the  23d  of  February,  1855,  the  plaintiffs,  Alvin  Adams,  I.: 
C.  Woods,  and  D.  H.  Haskell,  doing  business  under  the  firm 
name  of  Adams  &  Co.,  failed  in  business. 

On  the  same  23d  of  February,  Adams,  one  of  the  partners,! 
filed  a  bill  against  Woods  and  Haskell,  the  other  two  partners, 
averring  the  existence  of  a  partnership  between  them,  and  pray- 
ing its  dissolution. 
[188 1  *By  consent  of  Adams,  Woods  and  EEaskell,  the  plaint- 
iffs in  this  suit,  A.  A.  Cohen  was  appointed  receiver  in 
the  suit  between  them. 

Thus  stood  the  suit  between  Adams,  Woods  and  Haskell,  down 
to  July  18th,  1855;  no  answer  had  been  put  in — no  default 
taken — no  trial  had;  the  ffrm  had  not  been  dissolved,  nor  judi* 
cially  ascertained  to  be  insolvent. 

The  record  details  various  steps  in  this  suit  between  the  part-, 
ners,  taken  subsequent  to  July  18tli,  1855. 

The  substance  of  them  is,  that  Cohen  was  removed  as  receiver, 
and  NagLee  appointed  in  his  place;  and  that,  quite  recently,  the 
Court  in  which  it  is  pending,  has,  without  any  default  or  decree 
of  dissolution,  ordered  a  reference  to  take  proofs  of  outstanding 
claims  against  it.  But  the  ffrm  has  not  been  judicially  ascer- 
tained to  be  insolvent,  nor  has  it  ever  been  dissolved.  The 
plaintiffs  are  still  partners,  and  Naglee  is  their  receiver  or 
trustee,  appointed  in  pursuance  of  their  consent. 

In  May,  1855,  the  appellants,  Hackett  and  Casserly,  com- 

1.    Commented  on,  Aditm*  v.  Woods,  9  C»l.  26. 
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znenced  suit  against  the  respondents  to  recover  the  demands^ 
andjrecoYered  judgments  as  follows,  yiz: 

June  8— Hackett  v.  Adams  &  Go $8,333  36 

''     "    Hackett  &  Casserly  v.  Adams  &  Co.  3,433  02 

On  each  of  these  judgments  executions  were  issued  to  the 
sheriff  of  San  Francisco,  (the  county  where  Woods  resided,  the 
(Other  parties  being  non-residents,)  and  thereupon  the  judgment- 
creditors  took  proceedings  to  examine  Woods,  one  of  the  judg- 
ment-debtors, and  to  compel  satisfaction  of  the  judgments  out 
(Of  their  assets.  Accordingly,  on  orders  of  the  Court,  Woods, 
ione  of  the  debtors,  was  brought  before  a  referee  appointed  for 
the  purpose,  who  was  a  former  clerk  of  the  judgment-creditors, 
and  on  being  examined,  disclosed  the  fact,  that  he  and  his  co- 
partners, (the  judgment-debtors,)  the  present  plaintiffs,  owned 
;a  certain  judgment  against  one  John  Hastings,  for  twenty-nine 
^thousand  dollars. 

The  referee  decided  that  this  judgment  should  be  applied  to 
'the  payment  of  the  judgments  due  the  appellants  as  above,  and 
.for  that  purpose  directed  Woods,  on  behalf  of  himself  and  the 
.firm  of  which  he  was  a  member,  to  assign  the  said  judgment  to^ 
,the  appellants,  to  be  so  applied,  so  far  as  necessary. 

In  pursuance  of  such  order.  Woods,  on  the  18th  of  July,  1855,^ 
'on  behalf  of  himself  and  his  copartners,  assigned  the  judgment 
.for  the  purpose,  or  trust  above  expressed. 

Adams  &  Co.,  by  Naglee,  their  voluntary  receiver,  come  into 
Court  and  file  a  bill  in  equity  to  be  relieved  against  this  assign- 
ment; and  the  Court  below  gave  them  a  decree  setting  it  aside. 
From  this  decree  the  present  appeal  is  taken  The 
♦question  presented  is,  whether  the  appellants  acquired  [189] 
by  their  proceedings  supplementary  to  execution,  and 
the  assignment  made  in  pursuance  to  them,  a  lien  on  the  Hast- 
ings judgment,  or  whether  it  still  belongs  to  the  plaintiffs  in  the 
suit,  or  their  receiver,  Naglee. 

John  K,  Eiackelty  for  Appellants. 

The  appellants  present  the  following  points : 

1.  It  is  clear  that  this  question  must  be  determined  by  the 
facts  as  they  existed  on  the  18th  of  Julv,  1865,  when  the  assign- 
ment was  made;  since  that  time  neither  party  has  gained  or 
lost  any  rights. 

What  rights,  in  respect  to  this  Basting's  judgment, .  had 
Cohen  (who  was  then  receiver),  on  the  18th  July,  1855  ?  In 
other  words,  what  sort  of  a  receiver  was  he?  For  that  the 
rights  and  powers  of  a  receiver  vary  according  to  the  nature  of 
the  proceeding  in  which  he  is  appointed,  is  well  settled. 

The  answer  is,  that  he  was  the  voluntary  receiver  of  the 
plaintiffs,  appointed  by  their  consent;  he  hod  just  such  rights 
and  powers  as  their  consent  could  give  him  and  no  more.  The 
Court  exercised  no  discretion  in  his  appointment,  never  even 
decided  to  appoint  a  receiver,  probably  on  the  case  presented 
by  the  bill,  would  have  declined  to  appoint  one;  but  the  par- 
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ties  to  a  suit  may,  on  filing  a  written  consent,  enter  whatever 
order  in  the  cause  they  choose,  and  thej  chose  to  enter  yiis. 
As,  however,  their  consent  only  binds  themselves,  so  the  order 
founded  on  it  can  effect  none  otiiers  than  themselves. 

Cohen  then,  was  receiver  or  bailee,  of  the  property  of  Adams 
&  Co.,  for  the  benefit  of  Adams  &  Co.  He  was  their  mere  ser- 
vant, having  just  as  much  control  over  their  property  as  they 
chose  to  confer  upon  him,  and  no  more.  To  assert  that  such  a 
receiver  has  any  rights  which  can  affect  the  remedies  of  credit- 
ors, is  to  affirm  that  A.  and  B.,  bein^  in  partnership,  can  re- 
move their  property  from  the  jurisdiction  of  the  Courts,  and  the 
reach  of  their  creditors,  by  a  friendly  suit  between  themselves, 
wherein  they  shall  consent  that  C.  be  appointed  receiver,  and 
this  in  the  face  of  the  thirty-ninth  section  of  the  insolvent  law, 
and  the  decision  of  Cheever  v.  HaySy  3  Cal.  471 ;  BrowneU  v. 
Curtis,  9  Paige,  211;  Osborne  v.  Moss,  7  J.  R.  161;  Dorsey  v. 
Smiihson,  6  Harr.  &  J.  61. 

2.  It  is  contended,  indeed,  that  a  receiver,  in  a  suit  between 
partners  for  the  administration  of  the  assets  of  an  insolvent 
partnership,  acquires  a  right  to  the  partnership  assets  superior 
to  the  partners  themselves;  but  the  cases  cited  in  support  of 
thiB  doctrine  onl^  show  that  such  becomes  the  case  after  a  de- 
cree for  dissolution  and  distribution;  in  other  words,  after  the 
parties  have  lost  all  control  of  the  cause,  and  creditors  become 
privies  to  it  under  the  decree.  (Waring  v.  Robinson,  1 
[190]  Hoff.  *Ch.  R.  529;  McCreedie  v.  Senior,  4  Paige,  378; 
Egbert  Y.  Woods,  3  Paige,  521;  WUliamson  v.  WUson,  1 
Bland  Ch.  421,  424;  Hannah  E.  Chase's  Case,  Id.  213;  JEllicoa 
V.  U.  8,  Ins.  Co.  7  Gill,  319.)  The  case  in  which  Naglee  is  re- 
ceiver is  entirely  different,  both  in  its  character  and  its  situa- 
tion. In  it  no  decree  has  ever  been  made — no  default  ever  en- 
tered; no  trial  ever  had;  no  insolvency  ever  ascertained;  none 
even  alleged. 

The  parties  to  the  suit  are  still  partners;  the  plaintiff  could 
still  withdraw  his  suit  if  he  pleased.  The  suit  was  not,  on  the 
18th  of  July,  1855,  in  a  condition  in  which  it  was  possible  for 
creditors  to  acquire  any  privity  with  it,  or  any  rights  under  it; 
of  course,  it  could  not  affect  their  rights. 

No  matter  what  litigation  arises  between  partners,  the  part- 
nership continues  up  to  the  decree  of  dissolution,  and  the  as- 
sets and  property  of  the  concern  belong  to  the  partnership  up 
to  that  time. 

See  cases  referred  to  on  p.  529  of  the  decision  of  Waring  v. 
Robinson,  supra. 

If  a  receiver  be  appointed  in  such  a  suit  before  decree,  he  is 
the  mere  bailee  or  trustee  for  the  partners.  They  may  recon- 
cile their  differences  and  dismiss  him;  if  they  agree  upon  the 
disposition  of  the  property,  or  any  part  of  it,  he  must  so  dispose 
of  it.  He  is  merely  appointed  as  custodian  of  the  property  be- 
cause the  partners,  who  are  its  owners,  differ  as  to  its  disposi- 
tion. 
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After  a  decree  judicially  diseolving  the  firm  and  ordering  the 
winding  up  of  its  affairs,  the  partners  lose  all  such  control,  and 
the  rights  of  the  receiver  then  become  very  different;  he  takes 
possession  then  as  the  trustee,  not  only  for  the  partners,  but 
for  creditors,  and  all  others  interested  in  the  funds,  which  the 
Court  takes  upon  it  to  distribute,  in  accordance  with  right  and 
justice. 

The  foregoing  considerations  render  it  clear,  that  the  Hast- 
ings judgment  was  not,  on  the  18th  of  July,  beyond  the  reach 
of  creditors  of  Adams  &  Co.;  and  this  being  so,  it  appears  to 
us,  that  it  practically  decides  the  case;  for  the  Court,  finding 
a  creditor  in  possession  of  a  chose  in  action  of  his  debtor,  as 
security  for  his  debt,  will  not  surely  order  it  to  be  re-assigned 
at  the  instance  of  the  debtors  (or  one  claiming  as  their  as- 
signee,) except  on  condition  of  paying  off  the  debt  for  which  it 
stands  as  security.  On  these  terms  the  plaintiffs  could  have  had 
it  at  any  time. 

3.  But  assuming  that  it  is  material  to  ascertain  how  the  ap- 
pellants acquired  their  lien,  we  affirm  with  confidence,  that 
their  proceedings  to  acquire  such  a  lien  were  entirely  in  con- 
formity to  law.  In  this  connection,  it  becomes  neoessaiy  to  ex* 
amine  the  statute. 

In  order  to  remove  all  misconception  on  this  point,  the 
appel-^lants    distinctly  state  that   they  claim  nothing    [191] 
under  Section  241.     They  did  not  attempt  to  take  pro- 
ceedings under  that  section,  and  do  not  seek  to  uphold  their 
proceedings  by  it. 

What  they  do  claim  is,  that  by  proceedings  taken  under  sec^ 
tion  two  hundred  and  thirty-nine  of  the  Practice  Act,  they  ac- 
quired a  valid  lien  on  the  Hastings  judgment,  for  the  sum  of 
eleven  thousand  seven  hundred  and  sixty-six  dollars  and  ninety- 
eight  cents,  ($11,766  98,)  with  interest  from  June  8th,  1855, 
the  date  of  tneir  judgments  for  that  amount;  and  that,  until 
that  amount  be  paid  them,  or  collected  by  them  out  of  the  judg- 
ment, they  are  not  bound  to  re-assign  to  the  plaintiffs. 

4.  Having  thus  stated  what  rights  the  plaintiffs  claim  before 
proceeding  to  examine  the  statute,  we  propose  to  consider  how 
the  matter  would  stand  in  the  absence  of  the  statutoiy  remedies 
given  by  chapter  eleventh  of  the  Practice  Act;  and  as  that  Act 
was  borrowed  from  the  legislation  of  the  State  of  New  York, 
we  naturally  turn  to  the  decisions  of  that  State  for  light,  both 
on  the  practice  previously  existing,  under  distinct  equity  and 
common  law  systems,  and  the  practice  introduced  and  substi- 
tuted for  it  by  the  code,  the  provisions  of  which  we  have  copied. 
'  The  following  authorities  are,  therefore,  referred  to:  2  Bar- 
bour's Ch.  Pr.  157;  McArlhur  v.  Boysradt,  11  Paige,  495;  Long 
V.  Majestre,  1  Johns.  Ch.  305. 

5.  With  this  brief  review  of  previous  remedies,  we  proceed  to 
examine  chapter  two  of  title  seventh  of  the  Practice  Act,  which 
was  undoubtedly  designed,  like  the  New  York  Act,  from  which 
is  copied,  ''  as  a  substitute  for  the  remedy  by  creditor's  bill." 
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Sec.  238  provides  for  the  examination'.of  a  defendant  after  an 
execution  has  been  returned,  in  whole  or  in  part  unsatisfied. 

Sec.  239  provides  that  alter  the  issuing  of  an  execution,  and 
before  its  return,  the  creditor  may,  on  an  allegation  that  his 
debtor  has  property  which  he  unjustly  refuses  to  apply  to  thd 
satisfaction  of  the  judgment,  cause  him  to  be  examined  on  oath, 
regarding  it,  before  the  Judge  or  a  referee. 

Sec.  240,  after  the  issuing  of  an  execution  against  property, 
permits.the  debtor's  debtor  to  pay  his  debt  to  the  sheriff. 

Sec.  241  provides  that  after  the  issuing  or  return  of  an  execu- 
tion, upon  an  allegation  that  any  person  is  indebted  to  the  judg- 
ment-debtor, in  an  amount  exceeding  fifty  dollars,  the  Judge  may 
order  such  person,  or  any  officer  of  such  corporation,  to  appear 
and  be  examined. 

Sees.  242  and  245  provide  generally  for  compelling  the  attend- 
ance of  witnesses,  in  any  of  the  cases  specified. 

Sec.  243  authorizes  the  Judge  or  referee  to  direct  the  applica* 
tion  of  any  property  brought  to  light  by  any  of  the  various  pre- 
ceding provisions,  to  the  satisfaction  of  the  judgment. 

Sec.  244  provides  a  mode  of  trial  where  the  person 
[192]    alleged  *(under  Sec.  241)  to  be  indebted  to  the  judgment- 
debtor  disputes  the  debt. 

These  are  all  the  provisions  of  the  chapter,  and  it  will  be  seen 
that  they  give  three  distinct  remedies,  viz. : 

First.  A  general  sweeping  investigation,  under  section  two 
hundred  and  thirty-eight,  of  the  whole  state  of  the  judgment- 
debtor's  affairs;  and  the  compelling  a  general  assigment  of  his 
effects:  the  prerequisite  to  instituting  this  is  simply  an  execution 
returned  unsatisfied. 

Second.  The  compulsion  of  the  judgment-debtor,  under  sec- 
tion two  hundred  and  thirty-nine,  to  apply  some  particular  piece 
of  property  to  the  payment  of  the  judgment.  The  prerequisite 
for  this  is  that  an  execution  shall  have  been  issued,  and  an  affi- 
davit made  that  the  judgment-debtor  has  property  which  he 
unjustly  refuses  to  apply  to  the  satisfaction  of  it. 

Third.  The  compulsion  of  a  debtor  of  the  judgment-debtor, 
under  sections  two  hundred  and  forty-one  and  two  hundred  and 
forty-four,  to  pay  his  debt  to  his  creditor's  creditor;  and  the 
prerequisite  for  this  is,  an  execution  issued,  or  returned,  and  an 
affidavit  made  that  some  third  person  (to  be  named)  is  indebted 
to  the  judgment-debtor. 

In  a  proceeding  under  section  two  hundred  and  thirty-nine, 
the  judgment-creditor,  in  order  to  institute  the  proceeding, 
makes  affidavit  ''  that  he  has  a  judgment  against  A.  B.,  on 
which  an  execution  has  been  issued,  and  that  A.  B.  has  certain- 
property,  to  wit,  such  and  such  chattels,  or  such  and  such  prom- 
issory notes  or  judgments,  which  he  unjustly  refuses  to  apply 
to  the  payment  of  such  judgment." 

If  he  proceeds  under  section  two  hundred  and  forty-one,  his 
affidavit  must  be  quite  different;  it  must  be,  that  he  has  a  judg- 
ment agaiiMt  A.  B.,  on  which  an  execution  has  been  issued,  (or 
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issued  and  returned,)  and  that  C.  is  indebted  to  the  said  A.  B., 
in  an  amount  exceeding  fifty  dollars^ 

In  the  proceeding  under  section  t^vo  hundred  and  thirty-nine, 
the  first  order  made  by  the  Judge  is,  that  the  judgment-debtor 
appear  and  be  examined. 

In  that  under  section  two  hundred  and  forty-one,  the  first 
order  is,  that  C,  who  is  alleged  to  be  indebted  to  the  judgment- 
debtor,  appear  and  be  examined. 

Nothing  can,  we  think,  be  clearer  than  that  these  are  two 
remedies  entirely  distinct  from  one  another;  different  in  their 
conunencement,  different  in  their  progress,  and  different  in 
their  conclusion.  The  afiidavit  in  each  case  is  different,  and  the 
order  founded  on  it  different. 

6.  Having  thus  seen  that  the  remedies  under  sections  two 
hundred  and  thirty-nine -and  two  hundred  and  forty-one  are 
entirely  distinct,  it  remains  to  be  ascertained  whether  the  ap- 
pellant's proceedings,  under  section  two  hundred  and 
thirty-nine,  were  *valid.  And,  with  respect  to  this,  we  [193] 
simply  observe  that,  on  familiar  principles,  they  are  so, 
unless  the  affidavit  on  which  they  were  founded,  and  with  which 
they  commenced,  was  insufficient  to  give  the  Court  jurisdiction. 
The  regularity  or  propriety  of  the  subsequent  proceedings  can- 
not be  inquired  into  collaterally.  {BuiUer  v.  Potter,  17  J.  B.  145; 
Suydam  v.  Keys,  13  Id.  444;  EcuOon  v.  Gallender,  11  Wend.  92; 
Van  Sieenbergh  v.  Bigelow,  3  Wend.  42;  Cow.  Just.  32;  Gring- 
non's  Leasee  v.  Astor,  2  How.  319;  AlkinA  v.  Kiniian,  20  Wend. 
246.) 

It  has  also  been. suggested  that  a  judgment  is  not  the  sort  of 
property  intended  to  be  reached  by  supplementary  proceedings, 
and  that  the  referee  should  not  have  ordered  it  so  applied.*  We 
answer,  this  objection  never  could  have  been  urged  with  suc- 
cess. (See  Edmeston  v.  Lyde,  1  Paige,  641;  2  Barb.  Ch.  Pr.  152.) 
But  if  it  could,  the  answer  to  it  now  is  the  same  as  above,  viz: 
that  this  is  not  the  time  or  place  to  urge  it.  If  the  referee  erred, 
his  order  should  have  been  appealed  from;  it  cannot  be  attacked 
in  this  collateral  way. 

We  have  thus  shown,  that  by  the  suit  brought  by  Adams 
against  his  partners,  and  the  appointment  of  Cohen  as  receiver, 
the  assets  of  Adams  &  Co.  were  not  withdrawn  beyond  the  reach 
of  creditors;  that,  independent  of  our  statute,  the  mode  of 
reaching  such  assets  would,have  been  by  creditor's  bill;  that  in 
case  of  proceeding  by  creditor's  bill  the  debtor's  debtor  was  not 
a  necessary  party;  that  our  ''proceedings  supplementary  to  exe- 
cution" are  a  substitute  for  the  remedy  by  creditor's  bill,  and 
that  the  proceedings  taken  in  this  case  were  in  strict  conformity 
to  the  two  hundred  and  thirty-ninth  section  of  the  Practice  Act. 
That  a  judgment-creditor,  by  the  filing  of  bis  bill,  and  service  of 
process,  (or  a  diligent  attempt  to  serve  it,)  acquired  a  lien  on  the 
equitable  assets  of  his  debtor,  and  a  right  to  priority  in  payment 
out  of  them,  is  well  settled.  Coming  v.  Whiie,  2  Paige,  567; 
Albany  CUy  Bank  v.  Schermerhom,  1  Clarke's  Ch.  297;  Boynton 
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V.  Ransom,  Id.  584;  and  proceedings  supplementary  to  the  exe- 
cution undoubtedly  now  convey  the  same  rig^ht  and  priority. 
The  law  still  rewards  the  diligent  creditor.  {Porter  v.  WiUiams 
ei  al,  5  How.  Pr.  441,  444.) 

In  reply  to  the  suggestion  thrown  out  by  his  Honor,  the 
Chief  Justice,  from  the  bench,  that  a  judgment  is  not  the  sort 
of  property  intended  to  be  reached  by  a  proceeding  under  sec- 
tion —  of  "proceedings  supplements^  to  execution,"  I  beg 
leave  to  observe: 

1.  That  the  word  "property"  is  very  broad  and  comprehen- 
sive, and  a  "term  of  the  largestimport,"as  in  the  case  of  WhUon 
V.  The  Old  Colony,  2  Met.  1,  where  it  was  held  that  the  term 
"property"  included  current  bank  bills,  etc.  The  natural  mean- 
ing would  seem  to  include  any  species  of  valuable 
[194]  *thing.  {Doe  ex  dem.  Wall  v.  Langlands,  14  East.  370; 
see  also,  Jackson  ex  dem.  Pearson  v.  Eousel,  17  John. 
281.) 

Burrill,  in  his  Law  Dictionary,  thus  defines  the  woi-d  proper- 
ty; "That  which  is  proper,  or  peculiar  to  one,  that  which  be- 
longs to  one,  that  to  which  one  has  an  unrestricted  and  exclu- 
sive right,  including  all  that  is  one's  own,  whether  corporeal  or 
incoi'poreal. 

"Property,  in  this  sense,  denotes  the  things  themselves,  which 
are  the  subjects  of  right,  as  in  the  expressions  '  real  property,' 
'personal  property.'" 

"The  right  by  virtue  of  which  a  thing  belongs  to  one,  or  is 
one's  own;  ownership;  dominion;  the  unrestricted  and  exclusive* 
right  to  a  thing;  the  right  to  dispose  of  the  substance  of  a  thing 
in  every  legal  way,  to  possess  it,  to  use  it,  and  to  exclude  every 
one  else  from  interfering  with  it."  (1  Makeld.  Civ.  Law,  269, 
sec.  259.)  This  is  the  strict  legal  sense  of  the  word,  as  in  the 
expressions,  "property  in  land,"  "property  in  chattels." 

"The  right  of  property  consists  in  the  free  use,  enjoyment, 
and  disposal  of  all  a  person's  acquisitions,  without  any  control 
or  diminution,  save  only  by  the  laws  of  the  land. 

"Propertv  is  the  highest  right  a  man  can  have  to  anything, 
being  used  for  that  right  which  one  has  to  lands  or  tenements, 
goods  or  chattels,  which  no  way  depends  on  another  man's  cour- 
tesy." (Vide  Bouvier's  Law  Dictionary,  Tit.  "Property," 
"Things.^*) 

Webster,  in  his  dictionary,  defines  "property"  to  be  "the 
thing  owned;  that  to  which  a  person  has  the  legal  title,  whether 
in  his  possession  or  not." 

In  the  New  York  Act,  from  which  ours  is  borrowed,  the 
framers  of  it  have  defined  the  various  terms  used  in  it.  Our 
Legislature  has  not,  it  is  true,  re-enacted  those  definitions,  but 
when  they  employed  the  identical  words  of  the  New  York  Act, 
it  can  hardly  admit  of  a  doubt  that  they  used  them  in  the  same 
sense  as  used  in  it. 

It  is,  therefore,  clearly  intended  as  **nomen  generalissimum;" 
the  broadest  term  the  Legislature  could  use.    By  comparing  the 
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two  hundred  and  ninety-second  section  of  the  New  York  code 
with  the  two  hundred  and  thirty-eighth,  two  hundred  and 
thirty-ninth,  and  fcwo  hundred  and  forty>first  of  our  Practice 
Act,  it  will  be  seen  that  the  words  used  are  identical;  the  mean- 
ing of  them  in  the  one  case  being  defined,  must,  I  think,  define 
it  in  the  other. 

H,  P.  Hepburn,  for  Be8x>ondent8. 

The  appellants  contend,  first,  that  they  had  a  right,  as  credit- 
ors of  Adams  &  Co.,  to  pursue  their  legal  remedies  against  the 
assets  of  Adams  &  Co.,  notwithstanding  the  bill  of  Adams 
against  Woods  and  Haskell  for  a  dissolution  and  account. 

The  answer  to  this  objection  is,  that  the  creditors  of 
Adams  &  *Co.  were  in  privity  with,  and  had  an  interest   1195] 
in  the  partnership  suit  of  Alvin  Adams  v.  Woods  and  Has- 
kell  the  very  day  it  was  brought,  and  from  that  day  forth  the 
power  of  the  partners  by  assignment  in  any  other  way  to  inter- 
fere with  or  disturb  that  interest  was  gone  forever. 

As  a  general  rule,  it  is  true  that  the  creditors  of  a  partnership 
have  no  interest  in  a  partnership  suit  until  after  a  decree  of  dis- 
solution, and  that,  in  the  meantime,  one  creditor  may  go  ahead 
against  the  partners,  and  get  an  advantage  if  he  can.  The  reas- 
on of  this  is,  that  until  a  decree  of  dissolution  non  constat  that 
the  partnership  is  insolvent,  oi  that  the  Court  will  meddle 
with  its  affiairs  either  for  account  of  the  complaining  partner  or 
the  creditors,  and  at  such  a  stage  of  the  proceedings,  the  cred- 
itors, having  no  interest  in  the  suit,  and  not  being  parties  to  it, 
have  each  of  them  the  obvious  right  to  sue  for  his  own  account. 
That,  however,  is  not  this  case,  for  here  we  have  not  only  the 
plaintiff,  Adams,  but  the  defendants,  Woods  and  Haskell,  on 
the  day  after  the  suit  brought,  consenting  to  close  their  business, 
to  put  their  assets  into  the  hands  of  the  Court,  and  out  of  t?}eir 
own  power,  for  the  purpose  of  closing  the  partnership  concerns 
and  paying  the  partiiership  debts.  From  the  moment,  there- 
fore, that  this  consent  was  filed,  the  dominion  of  the  partners 
over  the  partnership  assets  was  voluntarily  surrendered,  and 
the  right  of  ike  creditors  in  those  assets  attached.  (See  the 
reasoning  of  the  Court  in  Warring  v.  Eobinson,  1  Hoffman  Ch. 
531  and  532;  also,  1  Blands.  Ch.  Williamson  v.  Wilson.) 

But  supposing  the  plaintiffs  to  be  wrong  upon  this  point, 
the  defendants  have  no  case,  for  the  reason  that  the  proceed- 
ings suplementary  to  execution  were  all  coram  non  judice,  and 
void. 

By  section  two  hundred  and  sixty-three  of  the  Practice  Act, 
"the  judge  or  referee  may  order  any  property  of  the  judgment- 
debtor,  not  exempt  from  execution  in  the  hands  of  such  debtor, 
or  other  person,  or  due  to  the  judgment-debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment." 

Now,  the  "  other  person"  who  owes  a  debt  **  due  to  the  judg- 
ment-debtor "  is  not  Woods,  for  he  is  the  judgment-debtor,  but 
Hastings,  and  the  proceedings,  therefore,  and  the  order  under 
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them,  should  have  been  i^iainst  Hastings,  instead  of  Woods. 
He  is  the  party  who  owes  the  obligation,  and  he  is  the  party  who 
should  be  called  before  the  Court,  and  who,  unless  he  can  show 
a  good  reason,  will  be  condemned  to  give  the  relief  sought;  in 
other  words,  will  have  judgment  rendered  against  him.  And 
what  sort  of  a  judgment?  A  judgment  which  transfers  a  debt 
well  secured,  for  upwards  of  twenty-nine  thousand  dollars,  to 
pay  a  debt  of  some  eight  or  ten  thousand  dollars.  Woods,  for 
tiimself  and  Adams  &  Co. ,  undertakes  to  assign,  and  the  defend- 
ants to  hold,  the  entire  judgment  recovered  against  Hastings. 

Can  the  Court  consider  any  such  proceeding  as  this  any- 
[196]    thing  *but  a  voluntary  assignment  made  by  an  insolvent 

debtor?  Else  is  it  not  idle  to  endeavor  to  protect  it  un- 
der the  statute  regulating  proceedings  supplementary  to  execu- 
tion? 

The  statute  is  in  derogation  of  the  common  law,  and,  there- 
fore, should  be  followed  stricii  juris.  It  is  no  answer  to  say 
that  the  statute  contemplates  a  proceeding  both  against  the 
debtor  and  third  persons,  and  that  third  persons  are  allowed, 
but  not  required,  to  be  summoned.  The  test  in  the  case  is, 
whether  or  not  relief  is  to  be  obtained  against  them;  and  when 
it  is,  the  Court  will  see  that  this  relief  is  what  it  ought  to  be; 
that  is  to  say,  is  sufficient  to  extinguish  the  claim  of  the  party 
complaining;  but  here  the  party  complaining  has  got  an  assign- 
ment which  will  pay  him  three  for  one — he  has  got  it  under 
color  of  law,  but  really  in  disregard  of  it.  Suppose  the  Court 
sustain  his  title  thus  acquired,  he  can  then  issue  execution  for 
three  dollars  where  one  is  due  to  him.  If  he  collected  the 
money,  it  is  true  that  Adams  &  Co.  could  sue  for  the  overplus; 
but  if  the  defendants  should  become  insolvent,  or  leave  the 
State,  the  debt  would  be  lost,  and  the  creditors  of  Adams  & 
C^  are  to  take  the  risk  of  this.  It  is  said  that  third  persons 
who  are  in  debt  to  judgment-creditors,  are  not  necessary  parties 
in  judgment-creditors'  bills.  No  doubt  this  is  true,  for  there 
are  many  cases  of  creditors'  bills  where  the  relief  sought  is  not 
against  third  persons,  but  against  the  judgment-debtor  himseli. 
^d  cases  of  this  sort  are  contemplated  by  our  own  statute; 
but  where  the  relief  sought  is  against  a  third  person,  I  ap- 
prehend it  will  be  found  that  the  party  to  be  affected  by  it  is 
a  necessary  party.  To  suppose  the  contrary  is  against  all 
principle;  but  whether  it  be  or  not,  the  letter  of  our  statute  is; 
clear. 

Peyton,  Duer,  Lake  4b  Rose,  for  Appellants. 

It  is  said  that  the  order  requiring  the  judgment  to  be  assigned 
is  void,  for  the  reason  that  the  judgment-debtor  (Hastings)  was 
not  made  a  party  to  the  proceeding. 

To  sustain  this  proposition,  it  is  requisite  to  establish  two 
things: 

First,  That  the  statute  requires  the  debtor  of  the  judgment-i 
debtor  to  be  nmde  a  party;  and, 
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Second,  That  the  omission  to  make  him  a  party,  deprives  the 
Court  of  jurisdiction  over  the  judgment-debtor,  and  renders  the 
virhole  proceeding  coram  nonjudice. 

The  Practice  Act,  in  the  chapter  in  question,  contemplated 
two  distinct  proceedings. 

The  creditor  may  have,  at  his  option,  an  order  for  the  "judg- 
ment-debtor to  appear  and  answer  concerning  his  property," 
and  under  such  order,  any  property  whatever  belonging  to  the 
*  debtor,  and  in  his  hands  (including,  of  course,  choses  in  action), 
maybe  applied  to  the  satisfaction  of  the  judgment;  or  he 
may  have  *an  order  for  any  person,  who  has  property  of  [197] 
the  judgment-debtor,  or  who  is  indebted  to  him,  to  ap- 
pear and  answer,  and  thereupon  any  property  in  the  hands  of 
such  third  person,  may  be,  in  like  manner,  applied  to  the  satis- 
faction of  the  judgment. 

Both  these  proceedings  are  distinct,  and  there  is  nothing  re- 
quiring, or  even  permitting,  a  third  person  to  be  made  a  party, 
where  the  proceeding  is  against  the  judgment-debtor,  nor  the 
judgment-debtor  to  be  made  a  party,  where  the  proceeding  is 
against  a  third  person. 

Such  joinder  not  being  authorized,  would  be  irregular. 

Third  persons  are  allowed  to  be  simimoned  for  the  benefit  of  the 
creditor;  not  required  to  be  summoned  for  their  own  protection. 

When  they  have  in  their  hands  property  belonging  to  the 
judginent-debtor,  its  possession  can  only  be  obtained  by  sum- 
moning them;  and  when  they  are  indebted  to  the  judgment- 
debtor,  their  testimony  may  be  needed  as  to  the  fact  of  indebted- 
ness, its  amount,  and  as  to  any  payments  that  may  have  been 
made,  or  set-offs  that  may  exist. 

But  an  order  made  that  the  judgment-debtor  shall  assign  to 
the  creditor  any  debt  or  demand,  in  no  way  affects  any  right  of 
the  person  from  whom  such  debt  or  demand  may  be  due;  and 
there  is,  therefore,  no  reason  why  he  should  be  made  a  party  to 
the  proceeding.  The  effect  of  the  order  is  simply  to  transfer  the 
claim,  to  substitute  another  person  as  creditor,  and  the  situation 
of  the  debtor  is,  in  every  other  respect,  unchanged.  He  is  de- 
prived of  no  defense,  legal  or  equitable,  and  is  subjected  to  no 
inconvenience.  He  would,  of  course,  be  protected  in  any  pay- 
ment made  before  notice  of  the  assignment.  Choses  in  action 
may  be  levied  on,  (Practice  Act,  Sec.  217,)  and,  in  such  cases, 
no  notice  is  given  to  the  debtor.  The  supplementary  proceed- 
ing which  we  are  considering,  is  only  a  new  mode  of  obtaining 
the  effect  of  an  execution  where  that  remedy  has  failed,  and 
notice  is  no  more  necessary  in  the  one  case  than  in  the  other. 

It  is  said  that  the  proceeding  in  question  is  a  substitute  for  a 
creditor's  bill,  and  that  in  such  proceeding  the  debtors  of  the 
judgment-debtor  must  be  made  parties.  The  rule  in  equity, 
however,  is  otherwise,  and  the  analogy,  therefore,  sustains  the 
argument  of  the  appellants.  (2  Barb.  Ch.  Pr.  157;  Stafford  v. 
Moiiy  3  Paige,  100;  Long  v.  Majesire,  1  Johns.  306;  Hammond  v. 
Eammond,  2  Bland,  347;  Holland  v.  Prior,  7  Cond.  Ch.  22.) 
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Bufc  suppose  the  statute  bad  expressly  required  that  the 
debtor  should  be  made  a  party;  it  would  by  no  means  follow- 
that  an  order  made  on  the  judgment-debtor  would  be  void. 

We  are  not  seeking  to  give  the  order  of  the  judge  the  eflfect  of 
res  adjudiccUa,  so  far  as  any  right  of  the  debtor,  Hastings,  is  con- 
cerned. If  that  order,  in  any  respect,  affected  his  rights, 
[198]  he  *might  object  that  he  was  not  bound,  because  he  had 
no  notice.  But  the  order  in  no  respect  affects  his  rights, 
and  it  is  not  he,  but  the  judgmentniebtor,  who  objects.  The  < 
objection  that  there  ought  to  have  been  other  parties  defendant, 
must  be  taken  by  demun-er  or  plea  in  abatement;  it  does  not  go 
to  the  jurisdiction  of  the  Court.  This  is  the  rule  at  common 
law,  and  it  is  not  changed  by  the  Pr.  Act,  sees.  40,  44,  45. 

And  in  all  special  statutory  proceedings,  if  the  Court  once 
gain  jurisdiction,  no  subsequent  error,  or  irregularity,  can  be 
taken  advantage  of,  except  by  writ  of  error  or  appeal. 

BxJBNETT,  J.r-The  first  question  presented  by  the  record,  and 
upon  which  the  decision  of  the  Superior  Court  of  San  Francisco 
was  predicated,  is  whether  the  property,  in  the  judgment  of 
Adams  &  Co.  against  Hastings,  vested  in  the  receiver  appointed 
by  the  Court  in  the  case  of  -^vin  Adams  against  his  copartners, 
so  as  to  prevent  a  creditor  of  the  firm  from  gaining  any  advant- 
age over  other  creditors  by  adverse  legal  proceedings.  The 
Court  below  held  that  it  did,  and  that  defendants  gained  no 
priority  or  lien  by  virtue  of  their  proceedings  against  Adams  & 
Co.,  and  that,  therefore,  the  judgment  against  Hastings  was 
rightfully  under  the  control  of  the  receiver,  who  represented  the 
copartners  as  well  as  their  creditors. 

It  appears  that  the  complaint  of  Alvin  Adams  was  filed  for  a 
dissolution,  and  prayed  for  the  appointment  of  a  receiver,  and 
the  application  of  the  assets  of  tixe  firm  to  the  payment  of  the 
partnership  debts.  It  was  only  a  case  for  a  dissolution — ^not  one 
stating  a  previous  dissolution.  It  is  true,  that  in  the  case  of 
Williamson  v.  Wilson  (Bland  R.  418),  the  Chancellor  held  that 
insolvency  operated  as  a  dissolution  of  itself,  and  that  in  such  a 
case,  a  Court  of  Equity,  when  called  upon  to  administer  the 
funds,  would  do  it  upon  the  principle  of  a  pro  rata  distribution. 
But  in  the  case  of  Alvin  Adams  there  is  no  sufficient  allegation 
of  the  insolvency  of  the  firm  of  Adams  &  Co.,  and  had  there 
been  such  an  allegation,  still  the  creditor  would  not  have  been 
deprived  of  his  remedy,  as  was  held  in  the  case  cited  of  William' 
son  V.  Wilson, 

The  case  of  Waring  v.  Robinson  and  others  (1  Hoff.  Ch.  524), 
is  mainly  relied  on  by  the  plaintiffs  in  support  of  the  opinion  of 
the  Court  below,  upon  the  point  now  under  consideration. 

The  Chancellor  says:  "  In  the  case  of  PraU  v.  Robinson,  July, 
1839,  I  decided  that  a  judgment  obtained  adversely  against  the 
partners  was  entitled  to  such  priority."  And  referring  to  the 
case  of  McCredie  v.  Senior  (4  Paige,  378),  the  Chancellor  says: 
''A  bill  was  filed  by  one  partner,  alleging  a  violation  of  the 
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partnership  articles,  by  applying  the  effects  of  the  firm  to  their 
private  transactions,  and  seeking  a  dissolution  of  the  partner- 
ehip,  an  injunction,  and  receiver.  After  service  of  the 
injunction,  one  *of  the  partners  confessed  judgment  to  a  [199] 
partnership  creditor.  The  injunction  prohibited  him 
from  intermeddling  with  the  property  and  effects.  The  Chancel- 
lor held,  that  the  injunction  did  not  prohibit  the  partner  from 
giving  a  preference  to  a  bona  fide  creditor  of  the  firm,  and  that 
the  facts  stated  in  the  bill  did  not  entitle  the  complainant  to  an 
injunction  to  restrain  the  creditors  of  the  firm  from  proceeding 
at  law  to  recover  their  just  debts,  or  to  restrain  any  member  of 
the  firm  from  confessing  a  judgment  to  such  creditors,  so  as  to 
give  them  a  preference  in  payment."  **  It  is  true,  the  appoint- 
ment of  a  receiver,  in  a  cause  where  a  bill  is  filed  for  a  dissolu- 
tion, is  not  a  dissolution." 

And  in  the  case  of  Egbert  v.  Wood,  3  Paige,  521,  it  was  said 
by  Chancellor  Walworth:  **  So  by  the  law  merchant,  although 
the  effects  of  a  copartnership  upon  the  insolvency  of  the  firm 
were  in  equity  considered  a  trust  fund  for  the  payment  of  the 
partnership  debts,  and  any  of  the  partners  might  apply  to  this 
Court  for  the  purpose  of  having  the  partnership  funds  thus  ap- 
propriated ratably  among  all  the  creditors,  yet  either  of  the 
partners,  before  the  dissolution  of  the  copartnership,  or  all  of 
them,  afterwards,  might  unquestionably  exercise  the  right  of 
appropriating  those  funds  to  the  payment  of  one  creditor  in 
preference  to  another." 

In  Hannah  K.  Chase's  case,  1  Bland.  Ch.  213,  it  was  held, 
"  that  the  appointment  of  a  receiver  does  not  involve  the  deter- 
mination of  any  right,  or  affect  the  title  of  either  party  in  any 
manner  whatever."  And  in  the  case  of  Williamson  v.  TTiTson, 
it  is  held  that  **  a  receiver  is  an  officer  of  the  Court;"  "  but  his 
appointment  determines  no  right,  nor  does  it  affect  the  title  of 
the  property  in  any  way." 

From  these  cases,  it  seems  to  be  settled  that  until  et  dissolu- 
tion has  been  judicially  declared,  and  a  receiver  ordered  to  make 
a  pro  rata  distribution  of  the  partnership  assets  among  the  cred- 
itors, they  are  not  prevented  from  resorting  to  adverse  proceed- 
ings, and  that  when  a  creditor  does  resort  to  such  proceedings, 
he  may  thereby  gain  a  preference  over  those  creditors  who  are 
less  diligent. 

And  the  reasons  in  support  of  these  positions  would  seem  to 
be  ample.  The  proceeding  is  by  one  partner  against  the  other, 
for  his  own  security,  more  than  for  the  benefit  of  the  creditors. 
So  long  as  no  decree  of  dissolution  is  made,  the  case  is  under 
the  control  of  the  plaintiff,  and^he  may  at  any  time,  before 
judgment,  dismiss  the  proceedings.  The  power  of  the  plaintiff 
to  dismiss  his  case,  leaves  the  rights  of  creditors,  so  far  as  pro- 
ceedings in  that  case  are  concerned,  entirely  at  the  mercy  of  the 
plaintiff.  Now,  can  the  partners,  or  either  of  them,  by  their 
own  act,  place  the  creditors  in  this  position  ?  It  would  seem 
not. 
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It  is  true,  the  decision  of  the  Chancellor,  in  Wariiig  v  liobi/i- 
son  ei  al,y  would  seem  to  conflict  with  this  view;  but  iu 
[200]  that  case  *the  decision  seems  to  rest  upon  the  ground 
that  the  confession  of  the  judgment  by  Robinson,  in 
favor  of  Waring,  after  the  appointment  of  the  receiver,  was  in- 
sufficient, although  Robinson  had  been  regularly  served  with 
process.  And  in  the  synopsis  of  the  case,  it  is  said,  ''that  the 
appointment  of  a  receiver,  in  a  suit  for  an  account  and  dissolu- 
tion, or  staying  a  prior  dissolution,  prevents  one  partner  from 
giving  any  preference  among  the  credi^rs,  although  it  appears 
Utat  an  injunction  would  not  be  sufficient,"  and  ''  that  such  ap- 
pointment does  not  prevent  a  creditor  from  obtaining  a  prefer- 
ence by  adverse  proceedings." 

In  that  case,  the  Chancellor  also  laid  some  stress  upon  the  i 
fact  found  by  him,  that  Waring  "  knew  of  the  appointment  of 
the  receiver  before  he  obtained  his  judgment." 

But  it  is  not  perceived  how  th&  knowledge  can  have  much 
bearing  upon  a  case  like  the  present.  If  the  creditor  is  not  pre- 
vented from  proceeding  against  the  partners  after  the  appoint- 
ment of  the  receiver,  and  before  a  decree  of  dissolution,  upon 
the  ground  that  the  case  is  under  the  control  of  the  parties,  and 
especially  of  the  plaintiff  in  the  suit  for  a  dissolution,  then  the 
knowledge  of  such  proceedings,  and  of  the  fact  that  they  are 
thus  under  the  control  of  the  partners,  should  not  prevent  the 
creditors  from  resorting  to  adverse  proceedings;  on  the  con- 
trary, such  considerations  should  induce  him  to  proceed 
promptly. 

But  in  the  present  case,  the  Judgments  of  Hackett,  and  of 
Hackett  and  Casserly  against  Adams  &  Co.,  were  not  obtained 
by  confession,  they  were  regularly  obtained;  and  so  far  as 
their  regularity  is  concerned,  they  are  not  subject  to  the  objec- 
tion made  against  the  judginent  of  Waring.  These  considera- 
tions dispose  of  the  first  point. 

The  next  question  that  arises  upon  the  record,  is,  whether 
defendants  had  gained  any  priority  by  their  judgments  against 
the  firm,  and  proceedings  supplementary  to  execution.  And 
this  question  involves  the  determination  of  two  points:  First, 
Whether  the  judgment  of  Hackett,  and  of  Hackett  and  Cas- 
serly were  fraudulent;  and  second,  Whether  their  proceedings 
supplementary  to  the  issuing  of  execution  were  void. 

As  the  Court  below  based  its  decision  on  the  ground  already 
disposed  of,  the  present  points  were  not  decided. 

The  plaintiffs  in  their  brief  take  the  ground  that,  "  the  judg- 
ments of  Hackett,  and  of  Hackett  and  Casserly,  are  fraudulent 
in  fact."  In  support  of  this  ground  they  refer  to  many  facts, 
and  among  others,  they  state  that  ''  some  hundred  attachment 
suits  were  immediately  commenced  by  creditors  all  over  the 
State,  and  all  these  suits  were  brought  by  Hackett  and  Cas- 
serly." But  upon  referring  to  the  record  at  page  50,  it  appears 
that  this  statement  is  a  mistake  of  counsel,  and  that  Hackett 
and  Casserly  did  not  bring  the  suits,  but  were  the  attorneys  of 
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Digitized  by  VjOOQIC 


Jan.  1857.]  Adams  v.  Hackett.  201 

*The  other  facts  relied  upon  to  sustain  the  allegation  [201] 
of  fraud  under  the  circumstances  stated  in  the  record,  do 
not  seem  to  be  sufficient;  when  fairly  considered,  tbey  entirely 
fail  to  sustain  the  charge.  The  most  material  circumstance 
v/as  the  fact  that  the  referee  was  the  clerk  of  the  defendants, 
Hackett  and  Casserly;  but  when  the  nature  of  the  duties  of  a 
referee  in  such  a  case  is  considered,  this  circumstance  is  not  any 
considerable  evidence  of  fraud.  His  duty  was  very  limited  and 
plain,  and  his  acts  subject  to  the  revision  of  the  Court.  There 
is  no  ground  for  charging  fraud  in  fact,  so  far  as  his  acts  are 
concerned.  As  to  the  delay  in  bringing  suits,  and  fihng  the  re- 
port of  the  referee,  these  circumstances  do  not  afibrd  any  good 
ground  for  the  inference  of  a  fraudulent  intent.  There  seems 
to  have  been  much  delay  and  some  negl^ence  in  the  ease  of 
Adams  against  his  copartners,  as  well  as  in  the  cases  of  Hackett 
and  Casserly. 

The  decision  of  the  second  point,  which  regards  the  yalidity 
of  defendants'  proceedings  supplementary  to  the  execution, 
must  depend  upon  the  provisions  of  our  Practice  Act,  and  the 
Equity  practice  in  similar  cases. 

In  construing  this  Act,  it  is  proper  to  remember  that  two  of 
the  leading  ends  contemplated  by  the  system,  are  simplicity 
and  economy,  and  it  would  seem,  therefore,  to  be  a  just  con- 
clusion, that  it  should  receive  a  liberal  construction;  and  that 
the  main  intention  and  spirit  of  the  Act  should  be  fairly  carried 
out. 

In  reference  to  the  chapter  prescribing  the  mode  of  proceed- 
ings supplementaiy  to  execution,  it  seems  clear  that  those  pro- 
visions were  intended  as  a  substitute  for  what  was  called  ''a 
creditor's  bill."  This  is  so  stated  by  the  Practice  Commis- 
sioners in  their  original  note  to  this  chapter  in  the  New  York 
Code.  The  design  was,  in  the  language  of  those  Commission- 
ers, **to  furnish  a  cheaper  and  easier  method."  The  different 
sections  of  this  chapter,  when  taken  together,  form  a  consistent 
and  harmonious  whole;  and  when  fairly  and  liberally  carried 
out,  afford  a  cheaper  and  easier  method  than  itte  former  one  by 
creditor's  bill. 

The  two  himdred  and  thirty-eighth  section  authorizes  a  gen- 
eral examination  of  the  defendant  after  issue  and  return  of  exe- 
cution unsatisfied.  The  two  hundred  and  thirty-ninth  section 
authorizes  the  examination  of  the  defendant  at  any  time  after 
the  issue  of  execution.  The  two  hundred  and  fortieth  section 
allows  debtors  of  the  judgment-debtor  to  pay  the  Sheriflf.  The 
two  hundred  and  forty-first  section  provides  a  remedy  against 
peasons  having  property  of  the  debtor  in  possession,  or  who  are 
mdebted  to  him. 

The  main  difference  between  sections  two  hundred  and  thirty- 
eight  and  two  hundred  and  thirty-nine,  consists  in  this,  that  the 
latter  allows  the  plaintiff  to  proceed  earlier  and  in  a  more  strin- 
gent manner.     Under  one  section  the  creditor  can  only  examine 
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[202J  *the  judgment-debtor  after  execution  returned,  while 
under  the  other  he  can  examine  him  before  the  return, 
and  also  have  him  aiTested  upon  a  proper  showing.  But  under 
both  these  sections  the  same  property  may  be  made  liable  when 
ascertained. 

The  provisions  of  section  two  hundred  and  forty-three  are 
general,  and  refer  to  the  cases  arising  under  sections  two  hun- 
dred and  thirty-eight,  two  hundred  and  thirty-nine,  and  two 
hundred  and  forty-one;  and  have  reference  to  the  orders  the 
Court  may  make  for  the  application  of  the  property  discovered. 

The  proceedings  of  Hackett  and  Casserly  were  under  the  two 
hundred  and  thirty-ninth  section.     Their  affidavit  was  regular 
and  their  judgments  regular.     The  order  of  the  Court  made 
upon  the  affidavit  was  regular.     It  would  seem  clear  that  so 
soon  as  the  proceedings  supplementary  to  execution  were  in- 
stituted before  the  District  Court,  that  Court  obtained  jurisdic-  ■ 
tion  over  the  case,  and  had  authority  to  proceed  and  apply  the  • 
property  of  the  judgment-debtors  to  the  satisfaction  of  the  judg- 1 
ments  of  the  present  defendants.     The  Court  appointed  a  ref- : 
eree,  who   proceeded  to  examine  the  defendant  Woods,  and 
upon  that  examination  ordered  Woods  for  himself  and  the  firm 
of  Adams  &  Co.,  ''  to  apply  the  property  described  to  the  satis- 
faction of  the  judgments'*  of  Hackett  and  Casserly. 

When  the  referee  had  examined  Woods,  and  made  the  order 
for  the  application  of  the  Hastings  judgment  to  the  satisfac- 
tion of  the  judgment  of  Hackett  and  Casserly,  then  the  property 
was  in  the  custody  of  that  Court,  and  Hackett  and  Casserly  ob- 
tained a  lien  upon  the  same  to  the  extent  of  their  judgments, 
unless  the  proceedings  before  the  referee  were  so  defective  as  to 
render  them  void. 

The  order  of  the  referee  upon  its  face,  though  not  in  the  best ; 
form,  substantially  complies  with  the  intention  of  the  statute.  . 
The  order  would  have  been  in  more  proper  form  if  it  had  beeu  i 
simply,  that  the  property  described  should  be  applied  towards 
the  satisfaction  of  the  judgments,  in  such  manner  as  the  Court  • 
should  direct.     And  this  results  from  the  language  of  the  stat- 
ute, the  object  contemplated  by  it  and  from  analogy.     The 
property  discovered  in  proceedings  supplementary  to  execution 
is  in  the  custody  of  the  law,  and  must  be  applied  under  the 
order  of  the  Court,  and  not  given  up  to  the  creditor  except  in 
proper  cases.     Had  the  judgment  against  Hastings  been  for  the 
same  or  a  less  amount  tnen  the  Hackett  &  Casserly  judgments, 
then  upon  their  consent  the  Court  could  have  ordered  that  the 
Hastings  judgment  be  assigned  in  full  satisfaction. 

The  objection  that  Hastings  was  not  made  a  party,  does  not 
seem  to  be  well  founded. 

The  creditor  has  the  election  to  proceed  against  the  debtor  of 

the  judgment-debtor,  under  the  provisions  of  the  two  hundred 

and  forty-first  section,  or  he  may  proceed  against  his  im- 

[203]    mediate  "^debtor,  either  under  section  two  hiuidred  and 

thirty-eight,  or  two  hundred  and  thirty-nine.     Putting 
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all  the  sections  together,  the  reined/  of  the  creditor  is  more  full 
and  better  adapted  to  the  different  states  of  case.  In  this  case, 
Hasting  was  not  at  the  time  in  the  State.  To  require  a  publica- 
tion of  notice  in  a  newspaper  would  add  greatly  to  the  delay 
and  expense,  for  no  practical  benefit.  And  it  may  often  happen 
that  a  judgment-debtor  may  have  a  negotiable  promissoiy  note 
in  his  possession  which  he  refuses  to  apply  to  the  satisfaction  of 
the  judgment.  How  is  the  debt  to  be  made  available?  Not  by 
summoning,  the  maker.  It  can  only  be  done  by  proceedings 
under  section  two  hundred  and  thirty-eight,  or  two  hundred  and 
thirty-nine.  And  in  many  cases  the  judgment-debtor  may  have 
several  claims  against  different  persons,  and  it  may  defeat  the 
ends  of  justice  entirely  to  require  all  of  them  to  be  made  parties. 
The  debtors  of  the  debtor  might  be  entirely  willing  to  pay  the 
Sheriff,  if  allowed  to  do  so  by  the  order  of  the  Court.  And 
when  the  proceedings  are  under  section  two  hundred  and  thirty- 
nine,  the  creditor  can  certainly  reach  any  property  liable  to  exe- 
cution.   Id  then  a  judgment  property  ? 

Blackstone  divides  personal  property  into  two  kinds;  property 
in  possession  and  property  in  action,  and  he  says  that  the 
''  owner  may  have  as  absolute  a  property  in,  and  be  as  well  en- 
titled to,  such  thing  in  action,  as  to  things  in  possession."  (2 
Com.  388,  397.) 

The  definition  of  personal  property  in  the  New  York  Code, 
includes  '*  things  in  action  and  evidences  of  debt,''  and  the  word 
property,  as  used  in  the  Act,  includes  property  real  and  per- 
sonal. Although  this  definition  is  not  found  in  the  Practice 
Act,  yet  as  these  provisions  of  our  Act  are  taken  from  that  of 
New  York,  the  terms  must  be  used  in  the  same  sense  in  both 
codes. 

And  this  is  made  clear  by  the  language  of  the  Act  itself.  Sec- 
tion two  hundred  and  seventeen  subjects  ''debts  and  credits, 
and  other  property,"  to  execution;  section  two  hundred  and 
twenty  requires  the  sheriff  to  ''collect  or  sell  the  things  in 
action."  So  the  two  hundred  and  forty-third  section  authorizes 
the  "Judge  or  referee  to  order  any  property  of  the  judgment- 
debtor,  not  exempt  from  execution,  in  the  hands  of  such  debtor 
or  any  other  person,  or  due  to  the  judgment-debtor,  to  be  ap- 
plied toward  the  satisfaction  of  the  judgment."  Debts  or  credits 
due  to  the  debtor,  are  here  considered  property,  and  can  be 
applied  toward  the  satisfaction  of  the  judgment.  A  judgment 
is  a  debt  of  record,  and  the  parties  to  it  are  called  judgment, 
creditor,  and  debtor. 

In  proceedings  under  a  creditor's  bill,  it  was  usual  to  make 
the  debtor  of  the  judgment-debtor  a  party.  But  in  several  cases 
it  has  been  held  that  he  was  not  a  necessary  party,  and  that 
when  made  a  party,  he  was  generally  entitled  to  his  costs. 
(2  *Barb  Ch.  Pr.  157;  3  Paige,  100;  11  Paige,  495;  1  [204] 
John.  Ch.  305.) 

As  to  whether  the  debtor  of  the  judgment-debtor  be  made  a 
party,  seems  to  rest,  in  most  cases,  in  the  will  of  the  plaintiff; 
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be  is  the  party  generally  most  interested.  In  the  case  of  Hast- 
iDfjs,  it  cannot  well  be  seen  what  injury  could  result  to  him. 
His  right  to  show  any  good  defense  against  the  judgment,  is  in 
no  way  affected.  If  Hackett  and  Casserly  choose  to  rely  upon 
the  judgment  against  him  as  a  means  of  payment,  without 
knowing  whether  the  judgment  was  paid  or  not,  then  they  are 
the  parties  who  incur  the  risk  of  loss.  And  there  would  seem 
to  be  good  sense  as  well  as  good  economy  in  permitting  the 
application  of  such  judgment,  without  the  expense  and  delay 
of  making  him  a  party.  The  two  creditors  did  not  desire  it, 
or  need  it,  and  their  failure  to  make  Hastings  a  party  has  not 
diminished  the  judgment,  increased  the  costs,  or  in  any  way 
affected  Hastings,  or  injured  the  other  debtors  or  creditors  of 
Adams  &  Co. 

As  to  the  effect  of  the  assignment  made  by  Woods  to  Hackett 
and  Casserly,  it  is  sufficient  to  say  that  it  did  not  foUow  from 
the  report  of  the  referee  that  it  should  have  been  made,  and  that 
the  judgment  of  Hastings  is  still  under  the  control  of  the  Dis- 
trict Court. 

Upon  the  application  of  Naglee  to  that  Court,  such  proceed- 
ings can  be  had  as  will  procure  the  correct  application  of  the 
balance  of  the  Hastings  judgment  to  the  general  creditors  of 
Adams  &  Co. 

The  judgment  of  the  Court  below  is  reversed,  and  the  case  of 
plainti&  ^smissed,  with  costs. 

Terry,  J. — While  concurring  in  the  conclusion  of  my  asso- 
ciate, I  do  not  assent  to  the  fiirst  proposition  contained  in  the 
opinion  in  this  cause. 

In  the  case  of  the  Receiver  of  Adams  &  Co,  v.  Eoman  et  aZ., 
decided  at  the  January  Term,  1856,  the  assignees  decUned  to 
pay  the  funds  of  Adams  &  Co.,  in  their  hands,  to  the  receiver, 
Naglee,  on  the  ground  that  the  funds  had  been  attached  by  the 
creditors  of  that  firm.  This  Court  said:  ''It  is  no  answer  to 
this  to  say  that  the  fund  has  been  attached  by  the  garnishments 
of  the  creditors  of  Adams  &  Co.  It  was  not  the  subject  of  at- 
tachment. It  was  already  in  the  hands  of  a  receiver  before  any 
attachment  issued.  The  receiver  is  the  officer  of  the  Court,  and 
the  fund  in  his  hands  is  in  Court  in  the  custody  of  the  law,  and 
can  only  be  disposed  of  by  the  order  and  direction  of  the 
Court;  nor  (as  was  contended  at  the  bar)  is  its  disposition 
subject  to  be  affected  by  any  action  of  the  immediate  parties  to 
the  suit." 

The  bill  was  filed  for  the  purpose  of  seizing  the  assets  of  the 
partnership,  and  having  them  distributed  to  Uie  creditors  This 
purpose  a  Court  of  Chancery  will  carrj'  out,  without  re- 
[205]  gard  to  '^'any  attempt  on  the  part  of  the  partners  to  evade 
or  defeat  it.  It  was  the  duty  of  the  Court,  as  soon  as 
this  bill  was  filed  and  the  property  was  under  its  control,  to  re- 
quire all  the  creditors  of  Adams  &  Co.  to  appear  within  a  given 
time,  before  a  master  to  be  appointed  for  the  purpose,  and  have 
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their  claims  audited  under  such  rules  and  regulations  as  to  no- 
tice, as  would  secure  a  fair  hearing  and  a  just  account.  Upon 
the  report  of  the  master,  and  its  confirmation,  the  fund  would 
then  be  distributed  pro  rata  among  the  creditors  whose  claims 
were  allowed. 

I  see  now  no  reason  to  doubt  the  conectness  of  the  principle 
then  announced.  A  fund  in  the  possession  of  the  receiver  can 
only  be  distributed  by  order  of  the  Court  in  whose  custody  it  is, 
and  no  party  can  by  adverse  procedure  acquire  a  lien  on  such 
funds. 

In  this  case,  however,  it  does  not  appear  that  the  judgment 
of  Adams  S  Co.  v.  Hastings,  6  Cal.  206,  was  ever  reduced  to 
possession  by  the  receiver,  and  the  receiver  testifies  that  he  ex- 
ercised no  control  over  it.  Conceding  then,  that  the  order  ap- 
pointing a  receiver  operated  as  an  assignment  of  the  property 
of  the  insolvent  firm,  the  assignment  would  not,  under  our 
statute,  operate  to  transfer  any  property  which  was  not  within  a 
reasonable  time,  reduced  to  actual  possession  by  the  assignee. 

MiJBBAT.  C.  J. — It  is  my  misfortune  to  be  compelled  to  differ 
from  my  Brothers  in  this  case,  and  I  shall  briefly  state  the 
ground  of  my  disagreement. 

The  Act  concerning  proceedings  supplementary  to  execution, 
provides  for  two  cases : 

1.  Where  the  debtor  has  property  which  he  refuses  to  apply 
to  the  satisfaction  of  the  judgment,  in  which  case  he  is  required 
to  be  summoned,  and  the  Court  or  Judge  is  authorized  to  direct 
the  appropriation  of  such  property;  and — 

2.  Where  any  person  or  corporation  has  property  of  or  is 
indebted  to  the  judgment-debtor;  in  which  case  the  person  hold- 
ing said  property,  or  the  debtors  of  the  judgment-debtor  is  re- 
quired to  be  summoned. 

The  affidavit  of  the  parties,  sets  forth  that  Adams  k  Co.  have 
property  which  they  unjustly  refuse  to  apply  to  the  satisfaction 
of  the  affiant's  judgment. 

I  am  of  opinion  that  a  judgment  is  not  property  within  the 
.meaning  of  the  Act;  it  certainly  was  not  at  common  law;  it  was 
but  the  evidence  of  indebtedness.  Again,  the  Act  concerning 
proceedings  supplementary  to  execution  gives  a  new  remedy, 
and  by  all  rules  of  construction  being  in  derogation  of  the  com- 
mon law,  must  be  strictly  pursued.  It  is  no  answer  or  argument 
that  Hastings  the  debtor  of  the  judgment-debtor  does  not  com- 
plain in  this  cause.  The  symmetry  of  the  Act  should  be  pre- 
served, and  in  some  future  case  it  will  be  found  necessary 
to  a  *full  adjustment  of  the  rights  of  parties  to  adhere  [206] 
to  the  strict  letter  of  the  statute. 
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KINDER  ET  AL.  V.  MACT  et  al. 

^  FbauduxiKMT  ComncTAKOB,  ALLsaATiONS  Nboksbabt  ok  Crkdxtob's  Bill. — 
To  maintain  a  creditor's  bill  in  chancery,  in  order  to  reach  e<}aitabl0 
assets,  which  are  alleged  to  have  been  frandalentlY  conveyed,  it  is  not 
sufficient  simply  to  aver  that  the  conveyance  was  fraudulent;  but  facts 
and  circumstances  must  be  set  forth,  which  will  reasonably  sastain  the 
theory  of  the  bill. 

'  Imsolvsmt,  Rights  of  Pctbchabebs  FsoM.-^If  the  purchasers  from  parties 
alleged  to  have  been  insolvent,  bought  in  good  faith,  it  is  immaterial  how 
many  valid  prior  liens  may  have  attached  on  the  property;  they  are  en- 
titled to  what  remains  after  the  liens  are  satisfied;  or  they  would  have  a 
right  to  pay  the  liens  and  keep  the  property;  and  a  Court  of  Equity 
would  not  interfere  in  such  a  case. 

Idem.— Effect  of  Pbiob  Liens. — The  prior  liens,  to  the  extent  of  their 
amount,  diminish  the  value  of  the  property,  and  meet  so  far  the  objec- 
tion of  inadequacy  of  price. 

Idem. — Pubchasb,  when  Fbauditlent. — ^The  fact  that  the  purchaser  of  the 
property  of  a  person  actually  insolvent,  bavins  been  formeriy  a  derk  or 
agent  of  the  latter,  does  not  necessarily  raise  the  inference  that  his  pur- 
chase was  fraudulent:  aliter,  if  he  had  taken  an  unfair  advantage  of  the 
knowledge  given  by  that  position,  or  if  it  appeared  that  he  had  no  ap- 
parent means  to  make  the  purchase. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
in  the  County  of  Yuba. 

The  plaintijOTs,  attaching  and  judgment-creditors  of  Adams  & 
Co.,  filed  a  bill  in  Equity  against  the  defendants,  Macy,  Low 
and  Low,  and  a  number  of  other  defendants,  praying  for  a  de- 
cree setting  aside  certain  conveyances  of  real  property  by  mem- 
bers of  the  firm  of  Adams  &  Co.,  to  Macy,  Low  and  Low;  the 
other  defendants  being  alleged  to  have  or  claim  liens  upon  the 
property. 

The  bill  alleges,  that  the  conveyances  to  Macy,  Low  and  Low, 
were  fraudulent,  and  made  to  hinder,  delay,  and  defraud  the 
creditors  of  Adams  &  Co.;  that  the  property  conveyed  was 
worth  twenty  thousand  dollars,  and  was  sold  for  three  thousand 
dollars;  that  Macy  was  formerly  an  agent  of  Adams  &  Co.,  and 
as  such,  conversant  with  their  afiEiedrs;  that  at  the  time  of  such 
conveyances,  Adams  &  Co.  were,  and  have  ever  since  been,  in- 
solvent. The  bill  alleges  that  ^e  conveyances  to  Macy,  Low 
and  Low,  were  made  subsequent  to  the  attachments  of  the  plaint- 
iffs on  the  property  in  question,  (amounting  to  about  twelve 
thousand  dollars,)  but  that  they  were  made  in  pursuance  of  a 
pretended  contract,  made  and  recorded  among  **  Miscellaneous 
liecords."  prior  to  the  attachments,  of  which  plaintiffs  claim 
that  they  had  no  notice. 

The  bill  further  avers,  that  the  value  of  the  property  is 
greatly  depreciated  by  reason  of  the  said  conveyances,  and 
prays  that  they  be  set  aside  and  annulled,  and  the  property 

1.  Cited  Kokn^r  y.  Ashmauer,  17  C»l.  580:  Meeker  y.  Harrit^  19  Cal.  289;  CastU  y.  Bada-^ 
23  Cal.  77;  Hager  v.  ShindUr,  29  Cal.  CO;  Kent  Y.  Snyder,  80  Oal.  67i;  MorenJwnt  y.  Broum^ 
Cal.  Sap.  ct.  July  T.  18('.3,  not  reported. 

2.  cited  WaUien  v.  Murdoek,  23  Cal.  550. 
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Bold  to  satisfy  plaintiff's   claims,  and  that  a  receiver  be  ap- 
pointed. 

♦The  defendants,  Macy,  Low  and  Low,  demurred  to    [207] 
the  bill.     The  Court  below  sustained  the  demurrer,  and 
gave  judgment  for  defendants.    PlaintifGa  appealed. 

Charles  Lindley,  for  Appellants. 

Field  and  Stoery,  for  Respondents. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Teiuiy,  J., 
concurring. 

To  maintain  a  creditor's  bill  in  chancery,  in  order  to  reach 
equitable  assets  which  are  alleged  to  be  fraudulently  conveyed, 
it  is  not  sufficient  simply  to  aver  that  the  conveyance  was  fraud- 
ulent, but  facts  and  circumstancea  must  be  set  out  and  shown, 
which  will  reasonably  sustain  the  theory  of  the  bill. 

In  the  present  case,  unless  the  defendants,  Macy,  Low  &  Co., 
received  the  conveyance  under  which  they  hold  the  property, 
with  a  view  to  hinder,  delay,  or  defraud  creditors,  the  com- 
plainant's bill  can  have  no  standing  in  a  Court  of  Equity.  For 
if  Macy,  Low  &  Co.  have  purchased  in  good  faith,  it  is  imma- 
terial how  many  valid  prior  liens  may  have  attached  on  the 
property,  they  are  entitled  to  what  remains  after  the  satisfac- 
tion of  those  hens,  or  they  would  have  the  right  to  pay  the  liens 
and  keep  the  property,  and  in  such  a  case,  a  Court  of  Equity 
would  not  interfere,  because  the  whole  subject  could  be  well 
disposed  of  by  a  Court  of  law. 

What,  then,  are  the  allegations  upon  which  the  complainants 
rest  to  convict  the  defendants  of  a  fraudulent  transaction  ?  They 
call  the  deeds  of  conveyance  fraudulent,  and  charge  them  to 
have  been  made  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Adams  &  Co.;  but  all  this  is  mere  averment. 
Then  comes  the  charge  of  Adams  &  Co.'s  insolvency,  but  that 
is  insufficient  to  taint  the  purchase,  for  it  may  be  the  highest 
duty  of  an  insolvent  to  sell  his  property  in  order  to  pay  his 
debts. 

The  only  other  facts  which  seem  to  be  relied  on,  are,  that  Macy 
was  formerly  the  agent  of  Adams  &  Co.,  and  knew  all  about 
their  condition,  and  that  the  price  paid  for  the  property  was 
inadequate,  being  only  three  diousand  dollars,  when,  as  it  is 
said,  the  property  is  worth  twenty  thousand  dollars. 

The  first  of  these  averments  amounts  to  nothing.  A  man 
having  been  agent  or  clerk  of  an  insolvent,  cannot,  necessarily 
raise  the  inference,  that  his  purchase  of  the  insolvent's  property 
was  fraudulent.  If  it  could  be  shown  that  he  had  taken  an 
unfair  advantage  of  the  knowledge  which  that  position  gave 
him,  so  as  to  possess  himself  of  property  at  a  smaller  sum  than 
its  value,  or,  if  it  appeared  that  he  had  no  apparent  means  of 
making  such  a  purchase,  these  would  be  circumstances 
which  would  demand  ♦of  a  Court  the  strictest  investiga-  [208] 
tion.    But  tiiere  are  no  such  charges  made. 
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Ab  to  the  inadequacy  of  the  price  paid,  it  seems  from  the 
facts  set  out  in  the  bill,  that  before  purchase  by  Macy,  Low  & 
Co.,  the  complainants  had  already  attachments  on  the  property 
for  about  twelve  thousand  dollars,  a  sum  to  be  largely  increased 
by  the  costs  of  suit  in  three  different  prosecutions.  It  also  ap- 
pears that  there  were  a  large  number  of  other  creditors,  many 
of  whom  may  have  also  had  prior  attachments,  creating  liens 
on  the  property,  before  the  defendants'  purchase,  as  far  as  we 
may  know.  But,  with  the  prior  liens  alone,  set  up  and  disclosed 
by  the  bill,  we  are  satisfied  that  the  price  charged  to  have  been 
given  for  the  property  by  Macy,  Low  &  Co.,  is  not  obnoxious  to 
the  charge  of  inadequacy  to  any  such  extent,  as  will  prevail 
upon  the  conscience  of  a  Court  of  Equity  to  disturb  it  upon  that 
ground,  or  to  make  it  lend  itself  as  weight  to  sustain  the  accu- 
sations of  fraud. 

We  are,  therefore,  of  the  opinion,  that  there  are  no  sufficient 
facts  averred  in  the  bill  to  sustain  the  allegation  of  fraud  in  the 
purchase  of  Macy,  Low  &  Co.;  that  there  is,  consequently,  no 
equity  in  the  bill,  and  that  the  parties  must  be  left  to  their  rem- 
edies at  law. 

Judgment  affirmed. 


PEOPLE  V.  MARKHAM. 

GAidKO — CoKBTBuonoir  OF  Btatutb. — The  Act  to  suppress  gaming  m'tist  be 
construed  with  the  general  Act  concerning  criminal  proceedings;  and 
whexe  a  fine  is  imposed  on  a  conviction  for  gaming,  the  defendant  may 
be  imprisoned  to  enforce  its  payment.  The  law  does  not  look  to  the 
owners  of  the  house  for  payment  of  the  fine,  as  they  are  only  liable 
where  gaming  is  done  with  their  knowledge. 

Tms  was  an  application  on  habeas  corpus  for  a  discharge  from 
imprisonment  of  the  defendant,  who  was  convicted  of  gambling, 
and  sentenced  to  a  fine  of  one  hundred  dollars,  and  ordered  to 
be  imprisoned  until  the  fine  was  paid. 

Murray,  C.  J. — The  petitioner  was  indicted  and  convicted  of 
the  offense  of  dealing  a  banking  game  of  cards.  The  Court 
below  imposed  a  fine  of  one  hundbred  dollars,  and  directed  him 
to  be  imprisoned  until  the  same  was  paid. 

It  is  now  alleged  that  the  imprisonment  was  unlawful;  first, 
because  the  statute  under  which  the  petitioner  was  convicted, 
does  not  direct  that  a.  party  shall  be  imprisoned  upon  the  non- 
payment of  the  fine;  and  second,  because  the  judgment  of  the 
Court  does  not  specify  the  length  of  time  of  imprisonment. 

The  fotir  hundred  and  sixtieth  section  of  the  Crin^inal 
[209]  Prac-*tice  Act,  page  four  hundred  and  eighty-one,  which 
provides  that  "a  judgment,  that  the  defendant  pay  a 
fine,  may  also  direct,  that  he  be  imprisoned  until  the  fine  be 
satisfied,  specifying  the  ei:tent  of  the  imprisonment,  which  shall 
not  exceed  ten  days  for  every  one  hundred  dollars  of  the  fine,  or 
in  that  proportion,"  is  a  sufficient  answer  to  the  first  point. 
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The  Act  of  1855  must  be  construed  with  reference  to  the  sec- 
tion aboTe  quoted,  and  as  there  is  no  conflict  between  them, 
both  must  stand.  But  it  is  said,  this  will  be  virtually  convict- 
ing a  man  under  one  law,  and  punishing  him  by  the  provisions 
of  another.  The  answer  to  this  is,  that  the  imprisonment  is  not 
a  punishment,  but  a  means  of  enforcing  a  payment  of  the  fine, 
and,  even  if  it  should  be  regarded  as  a  punishment,  it  would 
make  no  difference,  as  the  provisions  of  this  law  must  be  regu- 
lated by  those  of  the  general  act  on  the  same  subject,  inasmuch 
as  there  is  no  contradiction. 

It  is  contended,  however,  that  by  making  the  house  in  which 
gaming  is  carried  on  liable,  the  law  looks  to  it  for  the  satisfac- 
tion of  the  fine.  On  examination  of  the  statute,  it  is  apparent, 
that  this  was  not  the  intention  of  the  Legislature,  as  the  house 
or  place  is  only  liable,  in  the  event  of  the  game  being  dealt  with 
the  knowledge  of  the  owner  thereof,  which  would  leave  all  other 
cases  unprovided  for. 

Upon  the  second  point,  the  judgment  should  have  specified 
the  term  of  the  imprisonment,  but  a  failure  in  this  particular  is 
not  sufficient  to  render  it  wholly  inoperative.  The  law  has  fixed 
the  time,  viz:  Ten  days  for  each  one  hundred  dollars,  and  as 
it  does  not  yet  appear  that  the  prisoner  has  been  in  custody 
for  ten  days,  he  must  be  remanded  until  the  expiration  of  that 
jpenod. 

Judge  Tebby  concurs  with  me  in  the  foregoing  views. 


DABOVICH  ET  AL.  V.  EMEBIO.* 

pLSADiNO-^^CoMFLAiirr,  WHEN  Demubbablx. — A  Complaint,  alleging  that  the 
defendant  sold  to  plaintiflb  a  certain  share  of  frnit  growing  in  an  orch- 
ard, and  after  the  sale  ezecated  a  guaranty  that  the  share  of  plaintiffs 
should  be  at  their  disposal,  and  further  alle^ng  a  demand  for  the  same 
and  the  refusal  of  the  defendant  to  deliver,  is  demurrable,  as  it  should 
have  contained  an  assignment  of  the  breach  of  the  contract  or  guaranty. 

Idem. — Devamd,  when  not  NxcESgABX. — The  true  point  is,  whether  the  de- 
fendant undertook  to  deliver.  From  the  nature  of  the  sale,  it  operated 
as  a  delivery.  There  was  no  necessity  of  a  demand  on  defendant,  unless 
for  the  purpose  of  enabling  him  to  comply  with  his  guaranty. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  in  the  Court  below  for  a  breach  of  con- 
tract. The  plaintiffs,  who  are  fruit  dealers  in  San  Francisco, 
purchased  of  the  defendant,  for  the  sum  of  four  hundred  dollars, 
sixteen-f ortieths  of  the  pears  growing  in  a  certain  orchard. 
After  such  '^'sale,  the  defendant,  for  the  consideration  of  [210] 
fifty  dollars,  executed  the  following  guaranty:  ** Having 
this  day  sold  to  Messrs.  Nicholas  Dabovich  &  Co.,  three  shares 
and  one  fifth  of  one  share  of  the  pears  standing  on  the  trees  of 
the  orchard  of  San  Pablo,  which  orchard  is  divided  into  eight 
shares,  I  hereby  guaranty  to  Nicholas  Dabovich  &  Co.  that  the 

8.  C.  Cal.  Sap.  Cfc.  Jan.  T.,  1868.  snd  Jan.  T.,  1860, 12  Gid.  171. 
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said  three  shares  and  one  fifth  of  one  share  of  said  pears  will  be 
at  his  disposal  on  the  trees,  free  of  trouble  or  annoyance  from 
other  parties  to  him.  **  Joseph  Emesic." 

"San  Francisco,  June  14th,  1856. 

The  plaintiffs  alleged  a  demand  and  refusal  to  deliver  on  the 
part  of  the  defendant.  To  the  complaint  there  was  a  demurrer, 
which  was  overruled,  and  judgment  for  the  plaintiffs. 

Defendant  appealed. 

.  Sloan  and  Hartman,  for  Appellant, 

We  pifesent  but  a  single  point  for  the  consideration  of  the 
Court  in  this  case,  to  wit,  the  error  committed  by  the  Court 
below  in  overruling  defendant's  demurrer. 

It  cannot  be  questioned  that  upon  the  guaranty,  the  plaintiffs' 
complaint  should  aver  such  a  breach,  by  trouble  or  annoyance 
from  other  parties,  as  if  proven,  and  provided  the  defendant  had 
title  to  the  fruit,  would  enable  him  to  recover  over  against  the 
wrong  doers,  causing  the  trouble  or  annoyance. 

The  only  breach  assigned  is,  that  the  ]Dlaintiffs  made  demand 
for  the  pears,  and  that  the  plaintiff  refused  to  deliver  them. 
This  is  clearly  insufficient,  and  gives  plaintiffs  no  title  to  recover. 
The  only  proper  breaches  to  be  assigned  would  be,  either  that 
the  pears  were  not  on  the  trees  at  the  disposal  of  the  plaintiffs, 
or  that  they  could  not  procure  them  free  of  trouble  and  annoy- 
ance from  other  parties.  No  other  delivery  of  the  pears  was 
contemplated  by  the  terms  of  the  contract,  than  the  delivery 
made  at  the  time  of  closing  the  contract,  to  wit,  upon  the  trees. 
From  the  nature  of  the  agreement  this  delivery  took  place  at 
the  very  moment  that  the  contract  was  concluded*.  The  prop- 
erty passed  to  the  plaintiffs,  and  the  gfuaranty  of  the  defendant 
was,  in  part,  that  the  pears  were  on  the  trees  at  the  disposal  of 
the  plaintiffs.  No  future  action  on  the  part  of  the  defendant 
was  necessary  to  complete  his  part  of  the  agreement.  When 
the  sale  was  closed  he  had  already  done  all  he  was  bound  to  do. 
No  subsequent  demand  and  refusal  could  fix  any  liability  upon 
him.  He  was  only  liable  in  case  the  fruit  was  not  on  the  trees, 
or  in  case  the  plaintiffs  were  troubled  or  annoyed  by  other 
parties.  The  very  contract  itself  is  repugnant  to  the  idea  of  a 
demand  and  refusal  to  deliver. 

P.  Barry,  for  Respondents. 

The  appellant  manifestly  confuses  what  is  of  the^  nature 

[211]    of  the  *contract  vnth  the  essence  of  the  contract.     The 

three  essentials  of  a  contract  are,  the  price,  the  thing 

sold,  and  the  consent  or  agreement  of  the  buyer  and  seller. 

Without  those  three  essentials  there  is  no  contract  of  sale. 

The  obligation  of  guaranty  or  warranty  to  deliver  the  thing 
sold  to  the  buyer,  on  his  payment  of  the  price,  arises  from  the 
very  nature  of  the  contract  of  sale.  And  the  consequence  of 
this  obligation  to  deliver,  involves  on  the  seller  the  obligation  of 
providing  a  key  to  the  warehouse,  or  the  gate  of  the  farm — and 
to  give  free  access  to  the  buyer — to  go  to  the  place  to  receive 
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the  thing  sold — ^the  obligation  to  take  care  of  and  preserve  the 
thing  sold  until  the  time  of  delivery — also,  to  pay  the  costs  of 
measuring  or  weighing  the  thing  sold.  All  these  obligations 
are  of  the  nature  of  Uie  contract  of  sale,  but  they  were  not  of 
the  essence,  because  the  sale  may  be  valid  without  them. 
The  respondent  contends: 

1.  The  implied  obligation  of  the  defendant  to  deliver  the 
three  and  one  fifth  shares  of  one  eighth,  was  consummated  and 
complete  on  the  payment  of  four  hundred  dollars,  before  the 
written  guaranty  was  executed. 

2.  The  written  guaranty,  then,  must  have  been  intended  by 
the  parties  to  convey  a  still  further  obligation  of  the  seller  to 
the  buyer,  for  the  seller  received  and  the  buyer  paid  fifty  dollars 
for  it.  The  seller  certainly  could  not  have  charged  the  buyer 
fifty  dollars  for  restricting  them  in  their  rights  acquired  in  the 
purchase  of  the  pears.  We  do  not  believe  the  seller  contem- 
plated such  sharp  practice. 

The  fair,  plain,  and  natural  interpretation  of  the  written 
guaranty,  ''I  hereby  guaranty,  that  the  said  three  and  one  fifth 
shares  of  said  pears  will  be  at  his  disposal  on  the  trees,  free  from 
trouble  or  annoyance  from  other  parties  to  him."  Here  the 
words,  "will  be  at  his  disposal  on  the  trees,"  involves  a  delivery; 
for  how  could  they  be  at  his  disposal  unless  he  had  the  posses- 
sion of  the  thing,  and  the  right  to  convert  it  to  his  own  use. 
The  primary  obligation  is  the  delivery.  The  latter  clause,  "free 
from  trouble  or  annoyance  from  other  persons  to  him,"  must 
apply  to  the  possession  after  delivery,  and  would  form  the  sub- 
ject of  a  sepajrate  breach,  as  the  covenant  of  quiet  and  peace- 
able possession  in  the  conveyance  of  land.  This  appears  to  us. 
to  be  the  legitimate  construction  of  the  written  guaranty.  The 
words,  "will  be  at  his  disposal,"  contemplated  a  future  tiine  for 
delivery,  at  the  will  of  the  purchaser.  It  was  the  buyer's  right 
to  judge  of  the  time  of  maturity  of  the  pears — ^it  was  acquired 
in  the  contract  of  purchase. 

The  appellant  contends  that  the  language  of  the  contract  is 
repugnant  to  the  idea  of  a  demand  and  refusal  to  deliver — here 
we  contend  for  the  contrary. 

Stoby,  in  his  treatise  on  the  laws  of  contracts  not  under 
seal,  *8ays;  "The  first  rule  of  law  applicable  to  delivery,  [212] 
and  to  which  all  other  rules  of  law  are  subordinate,  is 
that  no  sale  is  complete  so  as  to  vest  an  immediate  right  of 
property  in  the  buyer,  so  long  as  anything  remains  to  be  done, 
as  between  the  buyer  and  the  seller.  The  goods  sold  must  be 
identified,  separated,  and  distinguished  from  all  other  goods,  or 
from  the  bulk  or  mass  with  which  they  are  mixed.  (Story  on 
Contracts,  sec.  504.) 

The  plaintiff's  obligation  was  to  separate  the  three  and  one 
fifth  shares  from  the  mass,  or  whole  eight  shares. 

Let  us  reverse  the  case,  and  suppose  the  buyer  did  not  pay 
the  price  at  the  time  of  the  contract,  and  the  vendor  sued  the 
buyer  for  the  price.     The  defendant  set  up  his  answer,  that  the 
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plaintiffs  failed  and  refused  to  deliver  the  thing  sold,  as  plaint- 
iffs had  set  up  in  their  complaint  in  this  action.  Would  any 
Court  of  justice,  or  would  any  JMry,  find  for  the  vendor  after 
such  a  defense  proved  ?    We  think  not. 

MuBRAY,  C.  J.,  after  stating  the  facts,  delivered  the  opinion 
of  the  Court — Bdrnett,  J. ,  concurring. 

The  error  relied  on  is  the  overruling  of  the  demurrer.  The 
.complaint  contains  no  assignment  of  the  breach  of  the  contract, 
or  guaranty.  It  is  true  it  alleges  a  demand  and  refusal  to  de- 
liver, but  the  true  point  in  issue  is,  whether  the  defendant  had 
undertaken  to  deliver.  From  the  very  nature  of  the  first  con- 
tract of  sale,  the  delivery  took  place  as  soon  as  the  sale  was 
made.  So  far  as  that  sale  was  concerned,  they  became  the  own- 
ers of  the  fruit  upon  the  trees,  and  could  only  maintain  an  ac- 
tion against  the  defendant  in  case  he  converted  the  property, 
or  interfered  with  them  in  picking  it.  As  to  the  guaranty,  its 
effect  was  simply  that  the  pears  should  be  on  the  trees,  at  the 
disposal  of  the  defendants,  and  that  they  should  not  be  dis- 
turbed in  their  right  to  gatilier  them  by  third  persons.  To  re- 
cover on  this  contract,  it  was  necessary  to  cdlege  and  prove 
either  that  the  fruit  was  not  on  the  trees,  or  that  the  plaintiffs 
had  been  interfered  with  by  third  parties  in  gathering  it.  There 
was  no  necessity  for  any  demand  upon  the  defendant,  unless  for 
the  purpose  of  enabling  him  to  comply  with  the  terms  of  his 
guaranty. 

Judgment  reversed,  and  cause  remanded,  with  leave  to 
amend. 


[213]    *MABKWALD,  CASPARI  &  CO.  v.  THEIR  CRED- 

ITORS. 

"Cabbibbs— Bight  op  Stoppaob  in  Tbansito.— The  right  of  a  vendor  of 
goods  to  a  stoppage  in  transitu  exists  uotil  they  arrive  at  their  final  des- 
tination or  come  into  the  possession  of  the  consignee.  Depositing  the 
goods  at  an  intermediate  point  with  an  agent  of  the  vendee,  to  be  for- 
warded, does  not  terminate  the  transUus, 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

The  facts  in  this  case,  as  established  b^  the  report  of  the 
referee,  are  as  follows:  Markwald,  Caspan  &  Co.  purchased  in 
Havana  an  invoice  of  cigars  of  J.  F.  f&  P.  H.  Bemdes,  and  di- 
rected them  to  be  shipped  to  Parvenstadt  &  Schumacker,  at 
New  York,  directing  the  Havana  house  to  draw  on  M. ,  C.  &  Co.'s 
agents  in  London  for  the  price.  M.,  C.  &  Co.  directed  the  New 
York  house,  on  receipt  of  the  goods,  to  re-ship  them  to  San 
Francisco,  paying  the  necessary  duties  and  charges.  While  the 
goods  were  on  their  voyage  from  New  York  to  San  Francisco, 

1.  Blaekman  t.  Fierce,  2S  Cal.  510;  Jonet  t.  Earl,  S7  Gal.  632. 
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M.,  C.  &  Co.  became  insolvent,  and  filed  their  petition  for  a 
discharge.  The  bills  of  J.  F.  &  P.  H.  Bemdes  on  London  were 
dishonored,  and  they  filed  their  petition  in  the  Court  below  that 
the  goods,  not  yet  arrived,  may  be  delivered  to  them,  claiming 
a  right  of  stoppage  in  transitu.  The  application  was  resisted  by 
the  assignee  in  insolvency  of  M.,  C.  &  Co.,  and  the  referee  re- 
ported that  the  latter  was  entitled  to  the  goods.  The  vendors 
moved  the  Court  below  to  set  aside  the  report  of  the  referee, 
which  motion  being  denied,  and  judgment  entered  thereon, 
they  appealed. 

Brooks,  for  Appellants. 

•*  The  rule  to  be  collected  from  aU  the  cases  is,  that  they  are 
in  tranisilii  so  long  as  they  are  in  the  hands  of  the  carrier,  as 
such,  whether  he  was  or  was  not  appointed  b^  the  consignee, 
and,  also,  so  long  as  they  remain  in  any  place  of  special  deposit 
connected  with  their  transmission."  (1  Smith's  L.  C.  433; 
Whitehead  v.  Anderson,  M.  and  W.  518,  cited  1  Smith's  L.  C. 
43;  The  San  Jose  Mediafto,  1  Wheat.  208;  Beybury  v.  SneU,  2 
Wash.  C.  C.  403.) 

''A  claim  by  the  consignee  upon  the  carrier — a  person  having 
the  goods  at  any  time  before  the  transit  ends — ^is  sufficient  to  re- 
vert the  property  in  him;  but  actual  possession  by  the  consignee 
is  necessary  to  prevent  a  stoppage,  nor  is  he  obliged  to  refund 
the  part  payment,  or  the  freight."  {NewhaU  v.  Vargus,  1  Shep. 
93;  Bvjcldey  v.  Fumess,  17  Wend.  504.) 

The  right  of  stoppage  in  iransitii  continues  while  the  goods 
remain  in  the  hands  of  a  warehouseman,  though  at  the 
place  to  *which  they  were  directed  to  be  sent,  if  that  be  [214] 
an  intermediate  point  between  the  place  of  sale  and  the 
ultimate  destination  of  the  goods.  {Cowell  v.  Hitchcock ,  23 
Wend.  611;  20  Id.  167;  Naylory.  Dennis,  8  Pick.  198;  Stubhs 
▼.  Lmid.  7  Mass.  453;  Ihley  v.  SiubbSy  9  Mass.  65;  DunaUe  v. 
Broomhead,  7  Barr.  301.) 

Sidney  V.  Smith,  for  Respondents. 

The  general  rule  is  that  the  vendor  has  the  right  to  stop 
goods,  while  on  their  way  to  the  vendee;  but  this  rule  may 
be  controlled  by  the  vendee  taking  possession  before  they 
reach  the  place  of  their  ultimate  destination.  {OppenJieim  v. 
RusseU,  3  Bos.  &  P.  54;  Mills  v.  BaU,  2  Bos.  &  P.  461.) 

The  above  cases  are  recognized  by  Kent  in  2  Com.  547,  as 
containing  the  law  as  it  now  stands.  ( Wright  v.  Lawes,  4  Esp. 
82;  ValpyY,  Gibson,  ia^  Mann.  G.  &  S.  837;  56  Eng.  Com. 
Law  R.  835.) 

Applying  this  rule  of  law  to  the  case  at  bar,  the  respondent 
says,  that  inasmuch  as  Pavenstadt  &  Schumacker,  at  New  York, 
were  the  special  agents  of  Markwald  &  Caspari,  to  receive  the 
goods,  and  exercise  over  them  certain  well  defined  acts  of  own> 
ership;  such  as  entering  the  goods  in  the  bonded  warehouse; 
giving  bonds  for  the  duties  thereon  in  the  name  of  Markwald 
&  Caspari;  withdrawing  them  from  bond  and  re-shipping  them 
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under  new  bills  of  lading;  payment  of  freight,  charges,  etc.  ; 
that  the  right  to  stop  was  at  end  when  the  goods  reached  New 
York. 

Pavenstadt  &  Schumacker  were  not  mere  middle-men,  but 
were  the  special  agents  of  Markwald  &  Caspari,  acting  for  them 
and  in* their  name,  and  a  delivery  to  them  as  6uch  agents  is  a 
delivery  to  Markwald  &  Caspari. 

**  An  actual  delivery  of  the  goods  to  the  vendee,  or  a  con- 
structive delivery  to  him  by  a  delivery  to  his  agent,  who  is  au- 
thorized by  him  to  receive  the  goods  as  such  agent,  and  not  as 
a  mere  middle-man,  puts  an  end  to  the  vendor's  right."  Moi- 
tram  v.  Eeyer,  5  Denio,  630.) 

Tebrt,  J.,  delivered  the  opinion  of  the  Court — ^Mubbay,  C.  J., 
concurring. 

The  facts  reported  by  the  referee  do  not  sustain  the  judg- 
ment. 

It  ig^well  settled  that  the  right  to  stop  goods  in  transitu^  ex- 
ists until  they  arrive  at  the  termination  of  their  journey  or  have 
come  into  the  possession  of  the  consignee.  Depositing  them  at 
an  intermediate  point  with  an  agent  of  the  vendee,  for  the  pur- 
pose of  being  forwarded,  does  not  terminate  the  transUus,  (Ab- 
bot on  Shipping,  628;  1  Smith,  L.  C.  p.  433.) 

Pavenstadt  &  Schumacker,  of  New  York,  were  agents  only 
for  the  purpose  of  expediting  the  carriage  of  the  goods 
[215]  to  their  ^original  destination,  and  performed  only  such 
acts  as  were  necessazy  to  this  end. 

Judgment  reversed. 


BECKETT  ET  AL.  V.  SELOYER. 

Pbobatk— Sale  of  Real  Estatb— How  mat  Contest  Application.— Upon 
an  application  to  seU  the  real  estate  of  a  deceased  person  to  pay  debts, 
the  heir  may  dispute  the  validity  of  the  claims  on  which  the  petition  is 
based,  althongh  they  have  been  allowed  by  the  pnblic  administrator  and 
Probate  Judge. 

1  Idem.— Judgment  not  Conolusite  on  HEra^— A  judgment  at  common  law 
is  not  evidence  in  an  action  against  the  heir. 

s  Idem. — Biobts  of  Heib. — Under  our  system,  the  petition  to  seU  real  es- 
tate is  the  substitute  for  the  action  against  the  heir.  The  latter  must  be 
cited,  and  has  a  right  to  be  heard. 

'  Idem. — Natube  of  Proceedings. — This  proceeding  is  a  simple  re-exami- 
nation of  the  claim,  to  test  its  validity  as  against  the  heir. 

*  Idem. — Tbial  of  Issues. — Where  issue  has  been  joined  as  to  the  truth  of 
the  claim,  the  creditor  may  have  it  tried  before  the  Probate  Judge,  or 
certified  to  the  District  Court  for  trial  before  a  jury. 

Pbobate  Law,  Provisions  as  to  Public  Administbatobs. — It  seems  that 
all  the  provisions  of  the  law  relating  to  the  powers  and  duties  of  the 
public  administrator,  and  inconsistent  with  the  general  probate  law,  are 
special  provisions,  which  must  be  given  their  iiUi  force. 

1.  Approved  Ettate  of  Sckroeder,  46  Cal.  318.  As  to  colUtenl  attack  on  jndgxneiit  qtie«. 
tloned,  Irwin  v.  Scriber,  18  Cal.  604.  SUtnt«  of  Llmlutioiu  «topp«d  by  presentation  of 
claim,  cited  Bttaie  of  Schroeder,  46  Gal.  816. 

2.  Approved  Abely.  Lave,  17  Cal.  238;  juriBdlcUon  limited,  cited  Tnontendy.  Gordon, 
19  Gal.  206. 

210 


Digitized  by  VjOOQIC 


Jan.  1857.]  Beckett  v.  Seloyer.  216 

PiTBuo  Admikibtratob— P0WES8  OF.— The  pablio  administrfttor  is  an  officer 
of  the  law.  He  is  eutitled  to  the  administration  of  idl  egtates  not  other- 
"wise  administered,  and  he  has  only  snch  powers  as  are  given  him  by 
law. 

Idem.— Bond  and  Oath  of.^As  he  is  required  to  give  a  bond  and  take  the 
official  oath,  it  seems  to  have  been  the  intention  of  the  statute  to  dis- 
pense with  the  bond  and  oath  required  of  other  administrators  in  each 
pe.rticiilarcaKe. 

Idem.— Rights  akd  Duties  of.— Under  the  fourteenth  chapter  of  the  Act 
concerning  thu  estates  of  deceased  persons,  the  public  aoministrator  has 
a  right,  and  should  at  once  take  possession  of  the  estate  of  all  persons 
dying  without  known  heirs.  This  is  sustained  by  the  eighty-eighth  sec- 
tion of  the  Act. 

Idem.  -Special  Admikistbatob. — In  both  cases  he  holds  as  special  admin- 
istrator, and  hubject  to  the  direction  of  the  Court. 

Idem. — Petition  fob  Lbttbbs  of  Administbation.— A  petition  for  letters  of 
administration  to  the  Probate  Court  of  a  county,  describing  the  de- 
ceased as  late  a  resident  of  that  county,  would  seem  to  conform  to  the 
words  of  the  statute. 

1  Idem.— AuTHOBiTT  to  be  SnowN.^The  public  administrator  is  not  entitled 
to  administer  upon  every  estate,  ana  there  must  be  a  judicial  ^[rant  of 
administration  to  him  in  each  particular  case,  of  which  his  official  com- 
mission is  not  proof;  and  he  must  show  the  grant  of  administration, 
like  any  other  administrator. 

Idem.— When  Omission  to  Issue  Lettkbs  not  Fatal.^ Where  the  Court  made 
a  regular  order  that  letters  should  issue  to  the  public  administrator,  as 
no  bond  or  oath  was  required  as  a  condition  precedent,  the  omission  to 
issue  letters  is  not  fatal. 

'  Estates  of  Deceased— Pbopebtt  vests  in  Heib. — Under  our  system,  the 
real  and  personal  estate  vest  in  the  heir  subject  to  the  lien  of  the  ad- 
ministrator for  the  payment  of  the  debt  and  expenses  of  administration. 

'  Idem.— Bights  of  Heibs. — ^The  heirs  of  the  deceased  have  a  right  to  go  be- 
hind the  allowance  of  claims  against  the  estate  by  the  administrator 
and  the  approval  by  the  Probate  Judge,  nnd  to  require  proof  of  the 
original  indebtedness,  upon  the  hearing  of  the  petition  for  the  sale  of 
real  estate  to  pay  debts. 

*  Idem.— Testimony  Admissible. — On  the  hearing  of  such  petition,  it  is 
error  in  the  Probate  Judge  to  refuse  to  hear  testimony  that  the  deceased 
did  not  die  in  the  county  in  which  the  estate  is  being  administered,  and 
also  to  refuse  to  allow  the  heirs  to  question  the  justice  of  the  claims 
allowed. 

Appeal  from  the  Probate  Court  of  the  County  of  San  Fran- 
cisco. 

A.  A.  Selover,  on  the  17th  of  September,  1855,  pre- 
8ent-*ed  to  the  Probate  Court  of  the  county  of  San  Fran-   [216] 
Cisco,  a  petition  setting  forth,  among  other  things: 

That  one  James  Beckett,  at  the  time  of  his  death,  and  imme- 
diately  previous  thereto,  a  resident  of  the  said  county  of  San 
Francisco,  died  at  the  city  of  Sacramento,  on  or  about  the  10th 
of  June,  1854,  intestate,  leaving  a  large  estate. 

That  the  petitioner  has  no  knowledge  or  information  as  to 
who  are  the  heirs  of  said  deceased,  but  is  informed  and  believes 

1.  Approved  Rogen  t.  Hoberlin^  11  Gal.  128;  Estate  of  ITamilton,  M  Cal.  468. 

2.  Cited  Haynft  v.  Meekt,  10  Cal.  120;  Updegraff'V.  Troth,  IH  Cal.  4"i9;  approywl  Meda  t. 
Hakn,  20  Cal.  C27;  matter  of  Estate  nf  Woodwcrth,  31  Gal.  604:  Chapman  ▼.  HoUistrr.  4'J 
Cal.  463.  Adminlatrator  entitled  to  posseasiou  of  personal  estate,  cittd  Johns  y.  NoUing, 
29  Cal.  610. 

3.  Approyed  EstaU  of  Rldif^,  21  Cal.  363. 

4.  Approvod  Uajfnes  v.  UefJa^  10  Cal.  118. 
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that  he  is  without  known  heirs,  and  that  the  administrator  of 
said  estate  is  also  without  any  knowledge  or  information  as  to 
who  are  the  rightful  heirs  of  said  estate. 

That  the  personal  pro2:)erty  of  said  intestate  is  insufficient  to 
pay  the  debts  of  said  estate. 

That  the  said  Beckett  died  seized  of  a  large  amount  of  real 
estate,  in  the  county  of  San  Francisco. 

That  one  Samuel  Flower  is  the  public  administrator  for  said 
county,  duly  commissioned,  qualified  and  acting,  and  was  such 
at  the  time  of  the  death  of  the  said  Beckett,  and  that  he  has  en- 
tered into  and  taken  possession  of  the  estate  of  the  said  Beckett, 
deceased,  and  entered  upon  the  administration  of  said  estate, 
according  to  the  statute,  etc. 

That  on  the  30th  day  of  October,  1854,  administration  of 
said  estate  was  duly  granted  to  said  Samuel  Flower,  by  the 
order  and  judgment  of  this  honorable  Court,  and  that  the  same 
has  never  been  revoked,  and  that  the  said  Samuel  Flower  is 
the  sole  legal  representative  of  said  Beckett,  deceased,  known 
to  the  petitioner,  or  of  which  he  has  any  knowledge  or  informa- 
tion. 

That  on  the  7th  day  of  June,  1855,  in  the  District  Court  of 
the  Twelfth  Judicial  District,  one  Gregory  Yale  recovered  a 
judgment  against  the  said  Samuel  Flower,  as  administrator 
of  Beckett,  deceased,  for  the  sum  of  two  thousand  seven  hun- 
dred and  nine  dollars,  together  with  interest  and  costs,  which 
said  judgment  is  in  full  force,  never  having  been  reversed  or 
satisfied. 

That  petitioner  is  now  the  sole  owner  of  said  judgment,  and 
that  a  duly  certified  transcript  thereof  has  been  filed  in  the  Pro- 
bate Court. 

That  one  Henry  H.  Byrne,  having  a  claim  against  said  estate 
of  Beckett,  deceased ,  for  the  sum  of  fifteen  thousand  nine'  hun- 
dred and  fifty  dollars,  duly  presented  the  same  to  said  Flower, 
administrator,  which  was  cdlowed  to  him  by  the  said  administra- 
tor, on  the  4th  day  of  December,  1854. 

That  on  the  same  day,  said  claim,  so  approved,  was  presented 
to  the  Probate  Judge  for  his  approval,  and  the  said  Judge  duly 
endorsed  thereon  his  allowance  of  the  same. 

That  said  claim  still  remains  unpaid,  either  in  whole  or  in 
part,  and  that  said  claim  has  been  duly  assigned  to  the  peti- 
tioner. 

The  peiiition  then  exhibits  the  indebtedness  of  the  estate,  and 
also  schedules  of  the  property  thereof,  both  real  and 
[217]  personal;  *and  prays  for  an  order  directing  all  persons 
to  appear  before  the  Court,  at  a  period  of  time  not  less 
than  four  or  more  than  ten  weeks  from  the  making  of  said 
order,  to  show  cause  why  an  order  should  not  be  mside,  requir- 
ing the  administrator  to  sell  so  much  of  the  real  estate  of  the 
deceased,  as  shall  be  necessary  to  pay  said  debts,  so  outstand- 
ing against  the  deceased,  etc. 

On  this  petition,  the  Probate  Court  made  an  order  that  all 
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persons  interested  appear  before  it,  on  the  twenty-second  day 
of  October,  1855,  to  show  cause  why  the  order  prayed  for 
should  not  be  made,  etc. ;  and  that  a  copy  of  the  order  be  pub- 
lished for  at  least  four  successive  weeks,  in  the  daily  **  Placer 
Times  and  Transcript,"  in  the  city  of  San  Francisco. 

This  order,  it  was  proved,  was  first  published  in  said  news- 
paper on  the  eighteenth  of  September,  1855.  That  the  same 
was  also  published  on  the  twenty-second  day  of  October,  1855. 
That  said  order  was  not  published  daily,  but  only  on  five  days 
of  each  week. 

On  the  return  day  of  the  order,  one  Sarah  O.  Beckett,  admit- 
ted, for  the  purposes  of  this  suit,  to  be  tlie  widow  of  the  de- 
ceased, appeared  and  filed  a  written  opposition  to  the  petition  of 
the  said  A.  A.  Selover. 

On  the  29th  of  October,  1855,  Charles  Gallagher  was  ap- 
pointed by  the  said  Probate  Court,  the  guardian  of  James  J. 
Beckett,  a  minor,  who  for  the  purposes  of  this  suit,  was  ad- 
mitted to  be  the  heir  of  the  said  Beckett,  deceased. 

On  the  8th  of  November,  1855,  James  J.  Beckett,  by  his 
guardian,  files  a  written  opposition  to  the  petition  of  A.  A. 
Selover. 

The  opposition  of  the  widow  denied  that  Flower  was  at  any 
time  the  legal  administrator  of  said  estate,  and  asserts  that 
Selover,  as  the  assignee  of  the  Yale  and  Byrne  claims,  could 
have  no  right  to  present  said  claims  for  payment,  and,  that  the 
claim  of  Henry  H.  Byrne  was  barred  by  the  Statute  of  Limita- 
tions. 

The  opposition  of  the  heir  contained  both  objections  of  law 
and  fact,  the  former  being  as  follows: 

1.  That  the  said  petition  does  not  set  forth  facts  sufficient  to 
authorize  the  order  prayed  for. 

2.  That  it  does  not  show  that  the  said  Selover  is  a  party  enti- 
tled to  petition  fov  a  sale  of  real  estate. 

3.  That  it  does  not  show  that  any  administrator  of  the  said 
estate  has  been  duly  appointed  and  qualified. 

4.  That  it  does  not  appear  that  the  said  petitioner  has  a  valid, 
or  any  claim  against  the  said  estate. 

6.  That  the  order  to  show  cause  is  irregular  and  insufficient. 

The  latter  denying  all  the  averments  of  the  petition,  and 
claiming  that  Byrne's  demand  was  barred  by  the  Statute  of 
Limitations,  and  that  the  proof  of  publication  of  the 
order  to  *show  cause  was  insufficient.  The  cause  coming  [218] 
on  for  hearing  on  the  12th  of  November,  1855,  before 
the  Probate  Court,  the  counsel  for  widow  and  heir  moved  to 
dismiss  the  petition,  which  being  denied,  they  asked  that  tbe 
several  issues  created  by  their  opposition,  be  certified  to  the 
District  Court  of  the  Twelfth  Judicial  District  for  trial,  which 
was  also  denied  by  the  Court.  The  testimony  introduced  by  pe- 
titioner, proved  that  James  Beckett  died  in  the  city  of  Sacra- 
mento on  the  10th  day  of  October,  1854;  that  Flower  was  then 
public  administrator  of  San  Francisco  County;  that  prior  to 
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October  30tb,  1854,  he  took  charge  of  the  estate;  that  on  the 
10th  of  October,  1854,  Flower  filed  his  petition  for  letters  of 
administration,  which  stated  that  James  Beckett,  late  a  resident 
of  this  State  and  county,  died  at  Sacramento,  etc. ,  leaving  no 
will,  nor  heirs  or  relatives,  resident  in  this  State,  and  asking 
that,  until  the  final  determination  of  his  petition,  he  be  appointed 
special  administrator,  etc. 

That  on  the  16th  of  October,  1854,  the  Court  issued  special 
letters  of  administration  to  the  said  Flower,  under  which  he 
took  charge  of  the  estate.  That  on  the  same  day  the  Court 
made  an  order  appointing  the  30th  day  of  October,  a.  d.  1854, 
for  the  hearing  the  application  of  said  Flower,  praying  that  let- 
ters of  administration  might  issue  to  him,  and  that  notice  be 
given  to  all  parties  interested  to  come  forward  and  show  why 
petitioner's  prayer  should  not  be  granted.  That  on  the  30th  of 
October,  1854,  letters  of  administration  were  granted  to  the 
said  Samuel  Flower.  It  further  appeared  that  the  said  Flower 
never  took  any  oath  as  the  administni.tor  of  the  estate  of  Beckett, 
nor  gave  any  bond  as  such,  except  his  general  oath  and  bond  as 
Public  Administrator  when  he  qualified  in  that  office  in  Septem- 
ber, 1854;  nor  took  any  general  letters  of  administration  on 
said  estate  under  the  seal  of  the  Court  on  the  grant  of  admin- 
istration to  him,  by  the  order  of  October  30th;  and  that  he 
had  never  filed  or  rendered  any  account  of  said  estate  to  the 
said  Court,  but  had  filed  an  inventory  and  appraisement  of  said 
estate. 

The  testimony  further  showed  that  the  personal  property  of 
the  estate  was  insufficient  to  pay  the  acknowledged  claims 
against  the  estate.  That  on  the  31st  day  of  October,  1854,  a 
notice  was  inserted  in  the  San  Fraticisco  Herald,  notifying  the 
creditors  of  the  estate  to  present  their  claims  to  the  administra- 
tor within  ten  months,  and  that  the  same  was  published  for  four 
consecutive  weeks  in  the  San  Francisco  Herald,  That  within  the 
ten  months  the  following  account  was  presented  and  allowed  by 
the  administrator  and  Probate  Judge.  That  the  said  account 
was  certified  in  conformity  with  the  statute: 

[219]        *The  estate  of  James  Beckett,  deceased. 

To  Henry  H.  Byrne,  Dr. 

To  professional  services  as  an  attorney  and  counsellor 
at  law,  and  as  attorney  in  fact  and  agent  of  the  said 
James  Beckett,  deceased,  from  September,  1850,  to 
October  10, 1854,  at  four  thousand  dollars  per  annum,  $16,000 
Cr.  by  cash  on  account,         -         -         -         .         .  50 


Balance  due,         -------    $15,950 

That  the  account  of  Gregory  Yale  had  also  been  presented  to 
the  administrator  for  payment  within  the  ten  months,  and  that 
payment  had  been  refused.  That  Yale  had  sued  upon  the  ac- 
count and  recovered  judgment  therefor  against  the  administra- 
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tor.    That  the  claim  of  Byrne  and  Yale's  judgment  had  been  as- 
signed to  the  petitioner,  who  was  now  the  owner  of  the  same. 
Counsel  for  widow  and  heir  offered  to  prove : 

1.  That  the  estate  was  not  indebted  to  G.  Yale  or  H.  H. 
Byrne,  as  alleged. 

2.  That  the  personal  estate  is  sufficient  to  pay  all  just  debts,  etc. 

3.  That  it  is  inexpedient  to  sell  the  real  estate  at  the  present 
time. 

4.  That  deceased  was  not  a  resident  of  the  County  of  San 
Francisco  at  the  time  of  his  death. 

5.  That  the  claim  of  H.  H.  Byrne,  or  a  part  thereof,  is  barred 
by  the  Statute  of  Limitations. 

The  Court  refused  to  admit  the  testimony. 

It  was  then  shown  that  Henry  H.  Byrne  and  others,  creditors 
of  the  estate  of  Beckett,  deceased,  had,  prior  to  the  filing  of 
Selover's  petition,  obtained  an  order  of  sale  from  the  Probate 
Court  of  San  Francisco,  for  the  sale  of  the  real  estate  of  the  said 
Beckett,  and  that  said  sale  has  been  restrained  by  the  injunction 
of  the  District  Court  of  the  Twelfth  Judicial  District,  in  the  suit 
of  Sarah  O.  Beckett  against  Samuel  Flower  and  James  J. 
Beckett,  and  that  said  injunction  was  not  dissolved,  nor  had  a 
sale  of  the  real  estate  been  made. 

The  Court  granted  the  prayer  of  the  petitioner,  Selover,  order- 
ing the  real  estate  to  be  sold,  from  which  judgment  the  contest- 
ants,  Sarah  O.  Beckett  and  James  J.  Beckett,  appealed. 

Janes,  Doyle,  Barber  &  Boyd,  for  Sarah  O.  Beckett,  Appellant. ' 

It  will  be  observed  that  this  is  not  an  attempt  in  a  collateral 
proceeding  to  question  the  validity  of  the  judgment  of  the  Pro- 
bate Court,  but  a  direct  appeal  from  such  judgment.  If,  there- 
fore, the  record  discloses  error  in  the  proceedings,  this  Court 
will  correct  such  error  by  the  exercise  of  its  appellate  power,  for 
whether  the  Probate  Court  be  a  Court  of  general  or 
special  juris-*diction,  its  proceedings  are  subject  to  the  [220] 
supervision  of  this  Court. 

It  is  quite  consistent  with  possibility,  that  although  late  a 
resident  of  San  Francisco,  he  may  have  been  still  more  lately, 
up  to  and  at  the  time  of  his  death,  a  resident  of  Sacramento,  or 
elsewhere.  If  the  language  used  in  the  petition  is  not  equiva- 
lent to  an  assertion  of  residence  in  San  Francisco,  at  or  immedi- 
ately prior  to  his  decease,  as  the  appellant  contends  it  is  not, 
then  there  is  nothing  whatever  in  the  petition  that  has  the 
slightest  tendency  to  show  jurisdiction  in  the  Probate  Court  of 
San  Francisco. 

It  is  a  rule  of  pleading  (enforced  vnth  great  strictness  so  far 
as  respects  the  statement  of  jurisdictional  facts)  that  the  words 
of  the  pleader,  if  ambiguous,  shall  be  construed  in  that  sense 
which  is  most  unfavorable  to  the  rights  which  he  asserts. 
(Broom's  Legal  Maxims,  382,  461;  Ambercrombie  y.  Dupuis,  1 
Cranch,  343;  Wood  v.  Stagnon,  2  Cranch,  9;  Bloom  v.  Burdick,  1 
Hill,  130.) 
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It  is  from  the  petition  that  the  Court,  under  the  statute,  de- 
rives its  actual  jurisdiction,  but  if  such  petition  fail  to  show 
jurisdiction,  the  Court  cannot  take  cognizance  of  the  case.  K, 
therefore,  the  Court  shall  be  of  opinion  that  the  petition  was 
radically  defective  in  omitting  to  state  jurisdictional  facts,  ou 
the  existence  of  which  the  authority  of  the  Court  depended,  the 
entire  proceedings  are  null  and  void.  There  is  not  only  error 
apparent  on  the  record,  but  the  whole  proceedings  are  a  mere 
nullity.  (Atbim  v.  Kmnan,  20  Wend.  246;  EllioU  v.  PearsaU,  1 
Pet.  328;  MUler  v.  Brinkerhoff,  4  Denio,  119.) 

Selover  had  no  right  to  present  a  petition  for  the  sale  of  the 
real  estate,  inasmuch  as  he  was  not  a  party  interested  in  the 
estate  (Sec.  164,  Sec.  61.)  "Parties  interested"  are  the  origi- 
nal holders  of  claims  against  the  estate,  they  are  the  parties  who 
can  swear  that  the  decedent  is  indebted  to  them,  etc.  (Sec.  131, 
Compiled  Laws,  p.  395.)  It  was  never  intended  that  the  ad- 
ministrator, or  the  Court,  should  be  embarrassed  by  deciding 
on  the  fact  or  validity  of  any  assignment  made  by  the  origincd 
creditor,  after  proving  his  debt.  The  Court  has  no  jurisdiction 
to  pass  on  any  such  question.  It  is  the  duty  of  the  administra- 
tor to  pay  the  original  creditor.  He  has  no  concern  with  the» 
claims  of  assignees. 

No  order  for  the  sale  of  real  estate  could  be  made,  until  the 
administrator  had  returned  a  statement  of  all  claims  against  the 
estate  as  prescribed  by  section  147.  It  does  not  appear  that 
any  such  statement  was  ever  made  or  returned  by  the  adminis- 
trator.    {Ford  V.  Walsworih,  15  Wend.  450.) 

The  allowance  of  the  accounts  is  not  res  judicata  until  a  final 
settlement.'   (^Ingraham  v.  Rogers,  2  Tex.  467.) 

But  it  will  be  claimed  that  such  allowance  has  the  effect 

1 221]    of  a  *  judgment.     So  it  has,  as  limiting  the  right  of  the 

creditor  to  the  amount  so  proved  {NeiU  v.  Hodge,  5  Tex. 

490),  or  as  entitling  the  creditor  to  interest.    (JFinlay  v.  Carothers, 

9  Tex.  518.) 

The  admissions  of  the  administrator  may  bind  him  person- 
ally, but  not  the  estate.  {CrandaU  v.  Oallup,  12  Conn.  373;  Feck 
V.  Boston,  7  Id.  152:  Pease  v.  Phelps,  10  Id.  68.) 

Eugene  Casserly,  for  James  J.  Beckett,  Appellant. 

The  Probate  Court  (below)  never  acquired  jurisdiction  of  the 
administrator  of  the  estate  of  James  Beckett;  and  consequently 
all  the  proceedings  therein,  including  the  acts  of  Samuel  Flower, 
as  the  administrator  of  the  estate,  his  allowance  of  claims 
against  the  estate,  the  petitions  of  creditors,  etc. ,  and  the  order 
of  sale  appealed  from,  are  wholly  void. 

The  general  rule  is  undoubted,  that  all  Courts  of  limited  and 
inferior  grade  are  held  strictly  within  their  powers,  which  can- 
not be  enlarged  by  intendment.  If  they  derive  their  jurisdic- 
tion from  the  statute,  they  are  bound  to  pursue  the  statute 
closely.  If  any  particular  facts  are  necessary  to  give  them  ju- 
risdiction, these  must  appear  affirmatively  upon  the  record,  or 
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their  proceedings  are  void  ab  inUio.  This  is  so  even  when  these 
are  assailed  collaterally,  much  more  when  the  question  is  raised 
directly;  as  in  this  case,  and  for  the  purpose  of  testing  the  va- 
lidity of  an  order  of  sale  by  which  an  infant  heir  is  to  be  de- 
prived of  his  whole  estate. 

Even  if  the  Probate  Court  did  acquire  jurisdiction,  yet  Sam- 
uel Flower  was  never  duly  appointed  administrator  of  the  es- 
tate, and,  therefore,  all  his  acts  and  proceedings,  including  of 
course,  his  allowance  of  claims,  and  all  proceedings  of  creditors 
against  the  ei^te,  are  illegal  and  void. 

We  venture  to  assert,  with  entire  confidence,  the  doctrine 
that,  before  letters  of  administration  actually  issued  to  him,  an 
administrator  in  this  State  has  no  rights,  no  powers  over  the 
State. 

This  always  was  the  rule  at  the  common  law. 

Thus  he  cannot  commence  a  suit,  unless  on  his  possession  as 
against  a  mere  wrong  doer,  until  letters  issued.  (1  Williams  on 
Executors,  322,  quoting  Martin  v.  Fuller,  Comb,  371 ;  Comyn's 
Dig.  "Administration  B.  9;"  1  Salk.  303;  Woolridge  v.  BiOwp,  7 
B.  and  C.  406;  Phillips  v.  Hartley,  3  C.  and  P.  121.)  For  he 
has  no  right  of  action  sooner.  (1  Williams  on  Executors,  527, 
quoting  Murray  v.  E.  I.  Company,  5  B.  and  A.  204;  PraU\,\ 
Swaine,  8  B.  and  C.  285.) 

In  a  bill  in  chancery  by  the  administrator,  he  must  allege  the 
grant  of  letters.  (Humphreys  v.  Ingledon,  1  P.  Wms.  763;  Oood- 
rich  V.  Pendleton,  4  Johns.  Ch.  551.) 

So,  a  release  by  an  administrator  before  letters  issued,  does 
not  bind  him,  for  there  was  nothing  in  him  at  the  time  of 
the  re-'^lease.     (Middleton's  case,  5  Coke,  28  b;  Whiiehall    [222] 
V.  Squire,  1  Salk.  295;  per  Holt,  C.  J.,  two  judges  contra, 
though  upon  another  ground — ^as  see  per  Ellenbobouoh,  C.  J. , 
in  Mounlford  v.  Gibson,  4  East.  441.) 

We  contend  that  as  he  stands  by  law  in  the  place  of  a  private 
administrator,  he  occupies  the  same  position  precisely  with  the 
same  powers,  duties,  and  obligations,  and  no  others,  except, 
perhaps,  in  the  single  instance  of  his  right  to  act  as  adminis- 
trator ad  colligendum  of  the  effects  of  a  stranger  dying  intestate, 
without  known  heirs,  which  right  may,  perhaps,  be  extracted  by 
a  very  liberal  interpretation  from  sections  304,  305. 

If,  however,  the  Probate  Court  acquired  jurisdiction  fully  of 
the  estate,  and  Mr.  Flower  was  lawfully  the  administrator,  then, 
we  say,  the  Probate  Court  erred  in  refusing,  at  the  hearing,  to 
allow  the  appellant,  as  guardian  of  the  infant  heir-at-law,  to 
contest  these  claims  alleged  to  have  been  allowed. 

If  the  * 'allowed  claims"  are  conclusive  against  the  world,  it 
does  seem  as  if  all  this  elaborate  provision  for  a  ''full  hearing" 
and  trial  before  the  Probate  Court,  for  the  examination  of  the 
administrator  and  any  other  witnesses  ''as  in  other  causes,"  "an 
examination  of  the  allegations  and  proofs  of  the  parties  inter- 
ested," by  the  Judge,  is  a  veiy  idle  and  superauous  form. 
What  is  there  to  allege,  to  prove,  to  hear,  to  decide?  Surely  all 
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this  array  of  statutory  provisions  was  not  intended  merely  to 
enable  the  parties  interested  to  try  the  question  whether  the 
personalty  had  been  exhausted;  because  the  statute  does  not 
seem  to  require  this,  but  only  that  the  administrator  shall  be 
satisfied  of  its  insufficiency  to  pay  the  debts  of  the  estate  before 
applying  for  a  sale  of  the  realty?  Or  the  question  of  fraud? 
If  not,  what  other  question  remains  to  be  contested  ?  If  the 
* 'allowed  claims"  are  conclusive,  it  is  a  simple  question  of  arith- 
metic whether  a  sale  of  the  realty  is  necessary;  not  needing  the 
formality  of  a  tiial  in  a  Court  of  law. 

Let  iiie  CJourt  consider  what  sort  of  a  proceeding  is  this  al- 
lowance of  a  claim  which  is  exalted  by  the  respondent  to  the 
dignity  of  a  judgment  in  rem,  conclusive  upon  all  the  world.  It 
is  completely  ex  parte  between  the  creditor  and  the  administra- 
tor, in  the  private  office  of  either.  Nobody  else  knows  of  it, 
or  is  present  at  it,  or  if  present,  could  offer  any  objection;  no 
matter  how  enormous  the  claim,  or  how  ruinous  to  the  estate. 

The  petition  of  the  respondent  for  the  order  of  sale,  does  not 
contain  the  allegations  necessary  to  give  the  Probate  Court  ju- 
risdiction to  make  the  order. 

The  respondent,  Selover,  is  not  an  original  creditor  of  the 
estate.  He  is  the  assignee  of  the  allowed  claim  of  H.  H.  Byrne, 
and  the  judgment  of  Gregory  Yale,  amounting  to  eighteen 
thousand  nine  hundred  and  seventy-three  dollars. 

The  Probate  Court  having  once  made  an  order  for  the 
[223]    sale  of  *the  same  real  estate  to  pay  debts,  which  order 
has  never  been  vacated  or  reversed,  had  no  jurisdiction 
to  make  a  new  order  for  the  same  purpose. 

The  probate  Court  erred  in  refusing  to  admit  the  evidence 
offered  by  the  appellant  on  the  hearing,  and  also  in  refusing  to 
certify  to  a  Disbict  Court  of  the  county  of  San  Francisco  for 
trial  by  jury,  certain  issues  of  fact,  on  motion  of  appellant's 
counsel. 

Among  the  evidence  offered  on  the  hearing  by  the  appellant, 
and  ruled  out  by  the  Court,  a  portion  went  to  assail  the  allowed 
claims  and  the  judgment  of  G.  Yale. 

Hope  d;  Wilson,  for  Bespondent. 

We  contend  that  a  public  administrator  has  duties  and  powers 
inherent  in  the  office,  and  entirely  independent  of  the  action  of 
the  Probate  Court,  and  that  he  is  not  merely  a  person  sustain- 
ing such  an  official  position  as  entitles  him  to  apply  for,  and 
qualifies  him  to  receive,  letters  of  administration. 

By  the  Statute  of  1851,  p.  488,  chapter  14,  (Comp.  Statutes, 
422,)  it  is  made  the  duty  of  the  public  administrator,  whenever 
any  stranger,  or  person  without  known  heirs,  dies  intestate,  to 
take  charge  of  the  estate,  and  to  administer,  and  account  for  the 
same,  according  to  the  law  prescribing  the  duties  of  adminis- 
tratiun,  subject  to  the  control  and  direction  of  the  Probate 
Court.     His  duties  are  in  many  respects  detailed. 

By  section  three  hundred  and  six  his  course  is  j^rescribed,  if 
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letters  of  administration  are  regularly  granted  to  any  other  per- 
son; thus  sliowing  no  contemplation  of  a  grant  in  the  first  in- 
stance, to  him,  and  no  revocation  of  any  letters  granted  to  him, 
on  the  appointment  of  another. 

So  section  three  hundred  and  seven  recognizes  his  official  right 
to  the  possession  of  the  estates  of  such  intestates. 

Section  three  hundred  and  nine  expressly  refers  to  his  right 
to  the  property,  in  his  official  capacity. 

By  section  three  hundred  and  eleven,  he  must  account  to  an 
administrator  regularly  appointed,  though  providing  for  no 
revocation  of  letters  granted  to  the  public  administrator,  but 
showing  that  his  official  powers  end  on  letters  granted  to  a 
third  person. 

The  above  Act  was  passed  after  the  Act  of  March  8,  1851,  on 
the  subject  of  public  administrators.  (See  Stat.  1851,  page  318; 
Comp.  Laws,  848.) 

The  latter  Act  provides  for  the  election  of  a  public  adminis- 
trator in  the  county  of  ban  Francisco,  who  continues  in  office 
until  his  successor  is  qualified.  By  section  three  he  is  required, 
as  public  administrator,  to  perform  the  same  duties  as  other  ad- 
ministrators. This  is  a  curious  requisition,  if  he  cannot  perform 
any  duties  except  by  becoming  another  administrator. 

*By  section  four,  he  must  pay  over  all  money,  and  de-  [224] 
liver  all  papers,  etc. ,  to  his  successor  in  office  of  public 
administrator.  Certainly,  the  successor  comes  in  possession  of 
the  estate,  and  administers  virtute  officii.  The  Act  of  May  1, 
1851,  section  three  hundred  and  eleven,  provides  for  a  transfer, 
by  the  public  administrator,  of  all  the  moneys,  etc. ,  of  particu- 
lar estates,  to  the  regularly  appointed  administrator;  but  the 
Act  of  March  8,  1851,  section  four,  provides  for  the  transfer,  to 
his  successor  in  office,  as  public  administrator,  thus  making  a 
clear  distinction  between  official  power,  and  mere  power  by  a 
grant  of  administration.  Any  other  view  makes  the  successor 
take  by  virtue  of  an  express  grant,  and  not  by  virtue  of  his  suc- 
cession. 

So  the  Act  of  April  15, 1851,  (see  Stat.  1851,  p.  206;  Compiled 
Stat.  846,)  sustains  the  same  view,  and  is  very  likely  the  prior 
statute,  regulating  the  office  in  San  Francisco.  By  this  Act  he 
pays  over  the  funds,  and  delivers  up  the  estate  in  his  hands  to 
his  successor  in  office.  All  of  these  acts  are  perfectly  inconsist- 
ent with  and  irreconcilable  to  the  idea  of  the  necessity  of  an 
express  grant  of  administration  to  the  public  administrator.  If 
he  received  such  a  grant,  he  would  continue  to  hold  by  virtue 
.  of  the  grant,  though  a  successor  were  elected;  for,  as  the  succes- 
sor could  not  act  without  a  grant,  the  first  appointed  would  hold 
until  revocation  of  his  letters.  But  the  above  Acts  require  him 
to  pay  over  to  his  sucessor  in  office,  and  then  requires  the  suc- 
cessor to  perform  the  same  duties  in  regard  to  the  estate  that 
other  administrators  are  required  to  perform. 

By  the  Stat.  1853,  p.  210,  (Comp.  Stat.  849,)  the  pubHc  ad- 
ministrator is  required  to  settle  his  accounts  with  Uie  county 
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clerk — a  requisition  that  would  not  be  made  if  he  could  not  act 
except  by  becoming  a  private  udministrator. 

It  seems  clear,  from  these  statutes,  that  the  public  administra- 
tor, as  such,  and  officially,  has  the  power  inherent  in  his  office, 
and  under  the  direction  of  the  Probate  Court,  to  proceed,  during^ 
his  term  of  office,  to  the  full  and  complete  administration  of  such 
estates  as  are  not  otherwise  administered.  This  is  and  has  been 
the  uniform  practice  of  the  Courts  of  this  State.  Public  sidmin- 
istrators,  one  after  another,  have  gone  out  and  passed  oyer  the 
diflferent  estates  in  their  possession  to  their  respective  succes- 
sors; orders  of  sale  have  been  made,  deeds  have  been  executed, 
and  thus  the  validity  of  a  vast  number  of  titles  depends  on  this 
construction  of  the  statute. 

This  is  the  doctrine  in  several  other  States  of  the  Union  on: 
statutes  similar  to  ours. 

The  language  of  the  Supreme  Court  of  Missouri,  in  CaUahan^. 
Pub.  Admr.  ▼.  Grvswoldy  9  Mo.  791,  is  directly  applicable  to  oar 
law.  **  We  understand  the  general  scope  of  the  statute  to  com- 
prehend every  case  in  which  letters  have  not  been  taken  out 
under  the  general  law  of  administration.  At  all  evente, 
[225]  no  in-*convenience  is  likely  to  arise  from  such  a  con- 
struction as  the  creditor  himself  (or  heir,  as  we  say,) 
could',  under  the  general  law,  have  administered,  and  his  im- 
partiality or  responsibility  is  not  so  well  secured  as  that  of  the 
public  administrator,  who  is  an  officer  appointed  by  law,  and 
has  to  give  bonds  and  security  for  the  faithful  discharge  of  his 
duties." 

It  also  appeared  that  Flower  never  took  an  oath  as  the  ad- 
ministrator, nor  executed  a  bond  in  this  estate;  but  that  he  had 
taken  the  general  official  oath  as  public  administrator,  and  exe- 
cuted the  ordinary  official  bond  as  such  officer.  The  letters 
under  seal  of  the  Court  were  never  issued  to  Flower  on  the 
above  grant,  which  is  entered  on  the  records  of  the  Probate 
Court. 

These  are  the  objections  urged  and  relied  upon  by  the  appel- 
lants as  vitiating  the  proceedings  in  the  Probate  Court.  They 
regard  the  formal  letters,  drawn  up  in  a  formal  manner  by  the 
clerk,  and  being,  in  fact,  a  cop7  of  the  record,  as  more  potent 
than  the  record  itself. 

The  respondent  relies  on  the  following  authorities  as  settling 
this  point  completely : 

''It  cannot  be  questioned  but  that  the  original  book  of  Acts 
of  the  Court,  which  was  the  authority  for  the  proper  officer, 
afterwards  to  take  out  the  letters  of  administration,  was  proper 
evidence  of  the  title  of  the  widow  (she,  in  this  instance,  claim- 
ing  to  be  administratrix)  for  the  letters  of  administration,  were 
only  the  copy  of  the  original  minutes  of  the  Court,  drawn  up  in 
a  more  formal  manner."  (Lord  Ellenborough,  Ch.  J.  in  Elden, 
Admr.  v.  Keddel,  8  East,  187;  Davis  v.  Lady  Elizabeth  Wittianis, 
13  East.  232,  citing  case  and  decision  of  Lord  Mansfield,  on  top 
of  p.  127,  Vol.  7  of  new  edition  of  East.;  1  Saund.  PI.  and  Ev. 
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504-5;  Garret  v.  Le^er,  1  Lev.  25;  Bull  N.  P.  246;  Ramsboit<mh 
y.  Buckharst,  2  Maule  &  S.  567;  ^Jackson  v.  Jtoinnson,  4  Wend. 
442;  Lane  v.  Clarke,  1  Mo.  468,  marginal,  657.) 

The  English  cases  arose  on  proceedings  in  the  Ecclesiastical 
Court,  which  is  not  a  Court  of  record,  and,  therefore,  not  enti- 
tled to  as  much  consideration  as  our  Probate  Court,  which  is, 
under  our  statutes-,  a  Court  of  record. 

As  to  the  oath  and  bond,  it  would  seem  to  be  a  work  of  su- 
pererogation for  the  public  administrator  to  take  a  new  oath 
aucl  give  a  new  bond.  His  official  oath  and  bond  are  a  security 
for  all  he  does.  His  conscience  is  as  much  bound  by  one  oath 
to  perfoim  his  duty  as  by  two  oaths.  .His  bond  is  presiuned  to 
be  in  a  sufficient  amount  to  cover  all  his  official  acts,  and  the 
Probate  Judge  may  increase  it  at  his  discretion.  But  even  if 
he  is  required  to  take  the  oath  and  execute  a  separate  bond 
in  each  estate,  the  omission  to  do  so  would  be  mere  error  to . 
be  corrected  on  appeal,  and  not  a  jurisdictioYial  defect, 
es:posing  *the  proceedings  to  collateral  impeachments.  [226] 
{Bloom  and  others  v.  Burdick,  1  Hill,  130.) 

But  it  is  urged  that  the  petition  of  Flower  did  not  state  facts 
sufficient  to  give  the  Probate  Court  jurisdiction.  The  essential 
jurisdictional  facts  are:  First,  the  death.  Second,  the  intestacy. 
Third,  the  residence  of  the  deceased  at  the  time  of  his  death,  or 
immediately  previous  thereto.  (Stat.  1851,  p.  448;  Comp.  Stat. 
377.)  All  of  these  are  stated.  But  it  seems  to  be  supposed 
that  the  residence  of  Beckett  is  not  sufficiently  alleged  under 
the  expression,  ''  James  Beckett,  late  a  resident  of  this  State  and 
County,"  etc. 

Webster  defines  ''  late,"  among  other  definitions,  as  mean- 
ing *'  last "  or  "  recently  in  any  place  or  office."  It  is  a  legal 
term,  in  fact,  and  is  as  such  in  the  superlative  degree,  and  means 
last. 

In  ancient  times,  when  the  addition  of  a  man's  residence  was 
necessary  in  an  indictment  for  a  crime,  the  term  ''  late"  was 
always  used  as  descriptive  of  his  last  residence,  and  was  held  a 
sufficient  allegation  of  his  residence  in  the  most  technical  terms 
of  the  common  law.  (Starkie's  Cr.  PI.  55;  Co.  Inst.  669;  1 
Arch.  C.  PL  and  Pr.  78-3,  note  3;  1  Ch.Or.  L.  209;  Wharton's 
Cr.  L.  69-70.) 

Had  the  heirs  of  Beckett  the  right  to  go  behind  the  allow- 
ance of  the  claims  by  the  administrator  and  the  approval  of 
the  Probate  Judge,  and  require  proof  of  the  original  indebted- 
ness? 

The  affirmative  of  this  proposition  has  been  relied  on  by  the 
appellant's  counsel  with  great  confidence,  and.authoiities  drawn 
from  the  common  law,  cited  in  its  support.  It  is  said  that  these 
approvals  are  of  no  higher  rank  than  judgments,  and,  that  a 
judgment  at  common  hiw,  against  an  administrator,  is  no  evi- 
dence of  indebtedness  against  the  heir.  That  the  administrator 
only  represents  the  personalty,  and  that  such  allowances,  at 
mo:it,  only  bind  the  personal  estate.     But  that,  when  the  heir  is 
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sought  to  be  divested  of  the  estate  descended  to  him. from 
his  ancestor,  the  judgments  against  the  administrator  do  not 
bind  the  realty,  and  do  not  bind  the  heir,  because  there  is  no 
privity  between  him  and  the  administrator.  It  is,  therefore, 
urged  that  the  approvals,  or  even  judgments  against  the  admin- 
istrator, are  not  even  prima  facie  evidences  of  indebtedness,  on 
application  for  the  sale  of  real  estate,  to  pay  the  debts,  and  that 
the  original  indebtedness  must  be  established  fully  by  distinct 
evidence. 

We  have  a  peculiar  statutory  system  on  the  subject  of  ad- 
ministration, complete  in  itself,  and  differing  in  its  fundamental 
principles  from  the  common  law  as  much  as  two  systems  of  ad- 
ministration can  possibly  differ.  A  brief  examination  of  the 
points  of  difference  may  be  useful  in  showing  how  incongruous 

the  common  law  principles  are  with  our  system. 
[227]  *At  common  law,  an  executor  or  administrator  was  respon- 
sible- only  for  the  personal  assets  in  his  hands.  The 
heirs  were  liable  for  the  realty  descended  for  the  payment  of 
their  ancestor's  debts  of  a  certain  quality,  viz:  bonds,  cove- 
nants, and  other  specialties,  where  the  ancestor  expressly 
bound  himself  and  his  heirs.  But  on  simple  contract  debts 
like  those  of  Byrne  and  Yale,  of  which  Selover  is  assignee,  the 
heir  was  not  bound  at  all,  except  by  an  express  statute,  making 
the  heir  liable.  The  creditor,  however,  had  not  the  same  rem- 
edy against  the  devisee,  and,  to  obviate  this  difficulty,  the  Stat, 
of  3  Wm.  and  Mary,  c.  14,  and  other  statutes  on  the  subject, 
were  passed.  There  was  no  privity  between  the  administrator, 
or  executor,  and  the  heir  or  devisee.  The  real  estate  in  the 
hands  of  the  heir  or  devisee,  could  only  be  reached  by  an  action 
brought  directly  against  the  heir  or  devisee.  The  administra- 
tor had  nothing  to  do  with  the  realty — in  no  event  could  the 
real  estate  become  assets  in  his  hands  for  the  payment  of  debts. 

On  the  plea  of  plene  adminitUravit,  and  proof  of  the  exhaus- 
tion of  the  personalty,  no  judgment  could  go  against  him,  ex- 
cept that  of  quando  aodderint,  which  only  affected  any  future 
assets,  coming  anew  to  his  hands.  Of  course,  no  judgment 
against  the  administrator  bound  the  heir — ^there  were  no  such 
things  as  sales  under  the  order  of  a  Court  of  Probate,  Orphan's 
Court,  or  Surrogate  Court,  though  Chancery  sometimes  enter- 
tained a  creditor's  bill  and  marshalled  all  the  assets.  Williams 
on  Exr.,  (marginal)  1436  to  1463. 

As  a  judgment  against  an  administrator  could  not  bind  the 
heir,  a  fortiori,  an  admission  or  acknowledgment  of  the  admin- 
istrator would  not  bind  the  heir.  One  represented  the  personal 
estate  alone,  tha  other  the  real  estate  alone,  and  they  had  no 
more  connection  with  each  other  than  if  they  represented  the 
estates  of  two  different  persons. 

Our  statute  confers  the  whole  personal  and  real  property  of 
intestates  upon  the  administrator.  His  right  and  duty  is  to 
take  ''possession  of  all  the  real  as  well  as  personal  estate  of  tho 
deceased,"  and  to  "receive  the  rents  and  profits  of  the  real  es- 
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ntate  until  the  estate  be  settled  or  until  delivered  over  by  order 
of  the  Probate  Court  to  the  heir  yr  devisees,"  and  to  *'  keep  in 
good  tenan table  repair,  all  houses,  buildings,  and  fixtures 
thereon,  which  are  under  his  control."  The  personal  estate  is 
to  be  first  applied  to  the  payment  of  the  debts,  but  if  there 
''  shall  not  be  sufficient  to  pay  the  debts  of  the  deceased  and  the 
expenses  of  administration  and  the  allowances  to  the  family  of 
the  deceased,  the  whole  of  the  real  estate  may  be  sold  for  that 
purpose  by  the  executor  or  administrator,  in  the  manner  pre- 
scribed by  the  statute."  (Stat.  1851,  p.  460  to  472,  chaps.  4 
and  5,  and  particularly  sees.  114  and  116.) 

It  is  very  manifest  from  this  statute  that  the  whole  real 
and  ^personal  estate  are  thrown  on  the  administrator,  [228] 
and  that  both  constitute  in  his  hands  a  fund  for  the  pay- 
ment of  the  debts  of  the  deceased.  Our  sysfaam  is  taken  chiefly 
from  Texas,  and  there  the  same  point  nas  been  determined. 
(Graham  v.  Vining,  2  Tex.  439;  Thompson  v.  Duncan^  1  Tex. 
485.) 

**  The  approval  of  the  account  after  it  has  been  admitted  by 
the  adnainistrator,  is  a  judicial  act — a  quaai  judgment,  and  so 
far  affects  the  rights  of  the  parties  as  to  prevent  any  further  in- 
vestigation in  that  Court,"  (the  Probate  Court.)  *  *  *  * 
"The  probate  law  in  prohibiting  a  suit  from  being  brought 
against  the  administrator,  unless  such  demand  had  been  pre- 
sented to  the  administrator,  authenticated  by  the  oath  of  the 
claimant,  and  rejected  by  him  or  disapproved  by  the  Probate 
Judge,  and  requiring  then  that  suits  should  be  brought  in  the 
District  Court,  show  that  it  was  not  intended  that  any  contro- 
verted fact  as  to  the  indebtedness  or  the  amount,  shall  be 
tried  in  the  Probate  Court."  {Niel  v.  Hodge,  5  Tex.  489;  SuUmi 
V.  Paxfe,  4  Tex.  147;  Damey  v.  Swinny,  7  Tex.  626,  628,  629, 
632.) 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court — ^Mubbay, 
C.  J.,  and  Tebbt,  J.,  concurring. 

1.  From  the  framework  of  our  various  acts  concerning  estates 
and  public  administrators,  it  must  be  deduced  that  the  commis- 
sion of  the  public  administrator,  as  a  public  officer,  stands  in  the 
place  of  letters  of  administration,  and  that,  consequently,  it  is 
unnecessary  to  issue  them,  in  order  to  give  him  control  over  the 
property  of  the  estates  which  come  to  his  hands. 

2.  The  question  which  arises  upon  the  next  error  assigned, 
which  I  will  consider,  is  whether,  after  the  allowance  of  a  claim, 
by  the  administrator  and  Probate  Judge,  afterwards,  upon  an 
application  to  sell  the  real  estate,  to  pay  debts,  the  heir  can  dis- 
pute the  validity  of  the  claims  allowed. 

It  is  said,  against  this  proposition,  that  the  allowance  by  the 
Probate  Judge  is  a  judicial  act,  and  gives  the  claim  the  force  of 
a  judgment,.  This  may  not  be  denied,  and  yet  a  judgment  is  of 
no  force,  except  as  between  parties  and  privies.  This  being 
the  general  rule,  a  fortiori,  it  should  be  applied  in  cases  like 
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this.  For  after  the  allowance  of  the  claim  by  the  administrator, 
the  allowance  by  the  Judge  is  ex  parte,  for  there  is  no  one  to 
contest. 

A  judgment  at  common  law  was  no  evidence  in  an  action 
against  the  heir,  and  I  apprehend  that  the  petition  to  sell  the 
real  estate  of  an  intestate  is  the  substitute,  under  our  system, 
for  the  action  against  the  heir.  The  latter  is  required  to  be 
cited,  and  allowed  to  be  heard,  and  ik  would  be  singular  if  he 
was  concluded,  by  proceedings  to  which  he  was  no  party.  A  ^ 
statute  will  not  be  construed  so  as  to  make  its  important  pro- 
visions, to  secure  the  rights  of  a  party,  vain  and  illusory. 
[229 J  *It  is  insisted  that  our  system  is  different  from  the 
English,  because  it  allows  the  administrator  to  the  pos- 
session of  the  real  estate,  as  well  as  the  personal.  This,  how- 
ever, is  only  that  he  may  receive  the  rents  and  profits  until  the 
administration  is  concluded;  the  law  does  not  make  the  real 
estate  descend  to  him,  as  in  the  case  of  personalty.  By  the 
common  law,  the  real  estate  is  the  heir's,  the  personal  estate  the 
administrator's,  and  this  rule  is  not  altered  with  us,  except  so 
far  as  regards  the  temporary  custody  of  the  realty;  the  inherit- 
ance is  not  affected.  True,  the  adminstrator  may  sell  it,  but 
this  can  only  be  by  suit  against  the  heir,  as  I  have  already  indi- 
cated, by  the  proceedings  in  the  Probate  Court,  and  under  its 
decree. 

It  is  again  argued  that  a  claim  thus  allowed  has  only  judicial 
standing  in  the  Probate  Court  because  it  is  beyond  contest,  that 
when  contested  the  suit  must  be  brought  in  the  District  Court, 
which  cannot  be  done  until  disapproved  by  the  administrator,  or 
Judge,  and  hence  the  result  is  deduced  that  the  Probate  Judge 
must  stop  with  the  determination  that  the  approval  is  no  evi- 
dence of  indebtedness  against  the  heir,  and  must  refuse  to 
enter  an  order  of  sale  because  the  heir  objects.  The  argument 
is  faultv  in  supposing  that  no  order  of  sale  can  be  entered  be- 
cause the  heir  objects.  It  is  not  simply  an  objection  to  the  sale 
which  the  heir  institutes;  it  is  an  objection  to  the  validity  of  the 
claim;  it  is  upon  that  that  he  has  a  right  to  be  heard,  and  that, 
of  course,  must  be  determined.  It  amounts  simply  to  a  re-ex- 
mination  of  the  claim,  to  test  its  vahdity  as  against  their  heir, 
and  to  produce  or  prevent  a  decree  for  the  sale  of  the  land.  If 
the  claim  is  not  vahd,  then,  of  course,  the  land  ought  not  to  be 
sold. 

Nor  is  the  creditor  deficient  in  any  remedies  which  may  be 
necessary  for  the  estabhshment  of  his  rights.  If  issue  is  joined 
upon  the  truth  of  his  claim,  he  may  have  it  tried  by  the  Probate 
Judge,  or  certified  for  trial  by  jury  to  the  District  Court;  and  in 
either  case  he  would  have  an  appeal  to  the  tribunal  of  last 
resort,  and  if  successful  in  estabhshing  the  validity  of  his  de- 
mand, the  order  of  sale  would  be  made,  and  be  paid  in  the  due 
course  of  administration. 

This  view  also  disposes  of  the  objection,  that  the  Statute  of 
Limitations  may  produce  a  bar  between  the  time  of  the  approval 
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of  the  claim  and  the  contest  with  the  heir.  It  does  not  lose  its 
effect  as  a  judgment  against  the  administrator,  and  would  not 
be  barred  unless  time  enough  has  run  to  bar  a  judgment. 

Our  conclusion  is,  that  the  Probate  Court  erred  in  refusing  to 
allow  the  heir  to  contest  these  claims,  and  therefore  the  decree 
is  reversed  and  the  cause  remanded. 

Petition  for  rehearing  having  been  granted,  Buknett,  J.,  at 
the  present  term,  delivered  the  opinion  of  the  Court — Teery,  J., 
concurring. 

*This  cause  was  argued  and  decided  at  the  last  October  [230] 
Term  of  this  Court,  and  the  judgment  of  the  Probate 
Court  of  the  County  of  San  Francisco  reversed.  A  petition  for 
a  rehearing  was  filed  by  defendant's  counsel,  and  the  rehearing 
ordered  at  this  Term  of  the  Court.  The  case  was  again  argued 
and  again  submitted. 

The  great  importance  of  this  case,  as  involving  the  more 
prominent  features  of  our  probate  system,  and  the  industry  of 
counsel  in  citing  numerous  authoiaties  on  both  sides  of  the  ques- 
tion, impose  upon  the  Court  a  greater  amount  of  labor  than  is 
usually  necessary.  While  it  will  be  impracticable  to  notice  all 
the  authorities  cited  by  counsel,  and  all  the  questions  raised  by 
the  record,  it  vrill  be  proper  to  examine  somewhat  in  detail,  the 
principle  points  arising  in  the  case. 

The  first  question  is  this:  was  Flower  administrator  upon  this 
estate? 

It  is  insisted  that  he  was  administrator,  upon  two  grounds: 
first,  as  public  administrator  by  virtue  of  his  office,  and  second, 
by  reason  of  the  grant  to  him,  of  administration  by  the  Probate 
Court. 

The  first  ground  involves  the  rights  and  powers  of  public  ad- 
ministrators, and  wiQ  require  some  examination.  In  considering 
this  point,  it  would  seem  safe  to  assume  that  all  the  provisions 
relating  to  the  powers  and  duties  of  the  public  administrator, 
and  inconsistent  with  the  general  probate  law,  are  special  pro- 
visions, and  must  be  given  their  full  force;  leaving  all  the  other 
provisions  of  the  general  probate  system  as  much  applicable  to 
him,  as  to  any  other  administrator.  That  he  has  official  powers, 
and  is  an  officer  of  the  law,  is  plain  from  these  special  provi- 
sions. But,  it  is  equally  clear,  that  he  has  only  such  powers  as 
are  given  him  by  law.  The  public  administrator  is  required  to 
give  bond  and  take  the  official  oath;  and  it  would  seem  to  have 
been  the  intention  of  the  statute  to  dispense  vrith  the  bond  and 
oath  required  of  other  administrators  in  each  particular  case. 

But  the  question  arises,  whether  administration  must  be 
granted  to  the  public  administrator  by  the  Probate  Court,  upon 
each  particular  estate.  This  question  is  one  of  more  difficulty; 
and  to  ascertain  the  intention  of  the  statute,  it  is  necessary  to 
construe  all  of  its  provisions  together,  so  as  to  give  force  and 
eifect  to  all,  if  possible. 

By  the  provisions  of  the  fifty-second  section,  the  public  ad- 
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ministrator  is  entitled  to  the  grant  of  administration  when  there 
are  no  next  of  kin;  and  by  section  sixty-four,  the  provisions  of 
which  are  general,  he  would  be  equally  entitled  to  admiuisti'a- 
tion,  although  there  were  persons  preferred  before  him,  upon 
their  failure  to  apply;  and  putting  all  these  provisions  together, 
it  would  seem  clear,  that  he  is  entitled  to  administration  upon 

all  estates  not  otherwise  administered. 
[231]  •      *The  provisions  of  the  fourteenth  chapter  are  somewhat 

ambiguous,  and  the  meaning  obscure.     By  section  three 
hundred  and  four,  when  a  stranger,  or  person  without  known 
heirs,  dies  in  the  house  or  on  the  premises  of  another  person,  such 
person  shall  give  notice  to  the  pubHc  administrator;  and  by  sec- 
tion three  hundred  and  five,  he  shall  make  an  inventory  of  such 
estate,  according  to  the  law  prescribing  the  duties  of  adminis- 
tration, subject  to  the  con^l  and  direction  of  the  Probate 
Court.     In  terms,  the  provisions  are  limited  to  cases  where  a 
stranger  dies  in  the  house,  or  on  the  premises  of  another.     The 
intention,  however,  would  seem  to  be  that  the  pubhc  adminis- 
trator should  at  once  take  possession  of  the  estate  of  all  per- 
sons dying  without  known  heirs;  for  the  reason,  that  in  such 
cases,  there  being  no  one  interested  to  take  care  of  the  estate, 
there  would  be  danger  of  im^nediate  loss;  and  after  taking  sach 
possession,  he  must  proceed  under  the  general  law  and  the 
other  provisions  of  that  chapter.    The  effect  is  to  give  him  tem- 
porary possession  of  the  property,  leaving  him  to  obtain  regu- 
lar administration  from  the  Probate  Couit.      This  view  is  sus- 
tained by  the  eighty-eighth  section,  which  has  reference  to  spe- 
cial administration,  and  by  which  the  Court  is  authorized  to 
''direct  the  public  administrator  to  take  charge  of  the  estate." 
The  phrase,  ''take  charge  of  the  estate,"  is  qualified  by  the  scope 
of  the  section,  and  only  means  to  give  the  pubhc  administrator 
the  same  powers  over  the  particular  estate,  as  he  would  have 
over  the  class  of  estates  referred  to  in  the  f oiuteenth  chapter. 
And  the  fact  that  this  eighty-eighth  section  refers  to  the  pubhc 
administrator,  in  connection  vnth  a  special  administrator,  and 
authorizes  the  Court  to  order  him  to  take  charge  of  such  es- 
tate, is  strong  confirmatory  evidence  that  the  provisions  of  the 
fourteenth   chapter  refer  mainly  to  the  duties  of  the  pubhc 
administrator  before  the  regular  grant  of   administration  to 
him. 

The  true  result  would  then  seem  to  be  this:  Under  the  four- 
teenth chapter,  the  public  administrator  is  authorized  at  once 
to  take  possession  of  a  certain  class  of  estates,  without  any  prior 
appointoient  of  the  Probate  Court,  but.8till  subject  to  its  direc- 
tion and  control;  and  under  the  provisions  of  the  eighty-eighth 
section,  he  may  be  required  to  take  charge  of  other  estates  in 
the  same  way;  but  in  both  cases  he  holds  as  special  adminis- 
trator, and  equally  subject  to  the  direction  of  the  Court.  The 
appointment,  under  the  eighty-eighth  section,  is  without  notice, 
and  the  reasons  for  one  are  substantially  the  came  as  for  the 
other.     By  examining  the  provisions  of  the  fourteenth  chapter. 
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iprescribing^  epecialljwhat  the  public  administrator  must  do,  and 
[excluding  from  consideration  those  provisions  which  refer  to  the 
'general  act,  it  will  be  seen  what  a  strong  resemblance  there  is, 
substantially,  between  these  special  provisions  and  those 
of  the  ninety- ^second  and  other  sections  relating  to  a  [232] 
special  administrator  appointed  by  the  Court.  They  both 
have  the  power  to  sue,  to  take  possession  and  care  of  the  assets, 
and,  upon  the  granting  of  administration  to  another,  they  are 
equally  required  to  deliver  the  estate  to  him,  while  neither  of 
them  can  pay  the  debts  due  from  the  estate. 

The  fifty-second  section  provides  that  ''administration  shall 
be  granted,"  in  a  certain  order,  and.  among  the  persons  entitled 
is  the  public  administrator;  and  this  refers  to  regular  adminis- 
tration. Administration  is  then  granted  by  the  Probate  Court 
to  the  public  administrator  upon  the  failure  of  the  next  of  kin. 
Is,  then,  the  granting  of  this  regular  administration  a  judicial 
act?  If  BO,  then  the  Court  must  decide  the  facts  and  the  law 
which  entitle  the  public  administrator  to  the  grant  of  adminis- 
tration, as  well  as  the  facts  and  law  in  other  cases.  Whether 
the  public  administrator  has  the  right  to  administer  upon  the 
particular  estate,  must  be  decided  by  some  one,  and  that  tribu- 
nal must  be  the  Probate  Court.  That  Court  must  decide  the  ju- 
risdictional facts  which  must  exist  in  all  cases. 

In  reference,  then,  to  the  right  of  the  public  administrator  to 
take  immediate  possession  of  any  particular  estate  which  he  de- 
cides comes  within  the  three  hundred  and  fourth  and  three  hun- 
dred and  fifth  sections,  it  would  seem  to  be  in  virtue  of  his  of- 
fice; and  in  case  he  errs,  and  takes  possession  of  a  particular  es- 
tate upon  which  he  cannot  administer  regularly,  then  he  must 
deliver  over  the  assets  to  the  regular  administrator,  under  the 
three  hundred  and  sixth  section;  and  when  regular  administra- 
tion is  granted  to  him,  and  afterwards  it  dhall  be  discovered 
that  another  person  is  entitled  to  administration,  then,  under 
the  three  hundred  and  eleventh  section  the  Court,  at  any  time, 
may  order  the  delivery  of  the  assets  to  the  person  entitled. 

The  public  administrator  is  not  entitled  to  administer  upon 
every  estate,  nor  even  upon  the  majority  of  estates,  and  there 
must  be  a  judicial  grant  of  administration  to  him  in  each  partic- 
ular case,  and  his  commission,  therefore,  cannot  prove  that  he 
is  the  rc^lar  administrator  upon  the  particular  estate;  nor  can 
the  law  mtend  that  in  each  case  where  his  authority  is  called  in 
question,  he  shall  be  compelled  to  prove,  by  independent  testi- 
mony, the  particular  facts  which  entitle  him  to  administration  in 
the  particular  case.  In  reference  to  the  fact  of  administration 
in  each  particular  case,  he  must  show  a  grant  of  administration, 
like  any  other  administrator.  And  it  is  no  objection  to  this  view, 
that  the  public  administrator  is  required  to  perform  some  addi- 
tional functions,  after  regular  administration  granted  to  him, 
and  which  other  administrators  are  not  required  to  do.  By  the 
three  hundred  and  twelfth  section,  he  is  required  to  render  a 
yearly  account  to  the  county  auditor;  and  by  the  second  section 
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of  the  Act  of  May  18,  1853,  Comp.  Laws,  849,  be  is  re- 
[233]  quired  to  settle  with  *the  county  clerk  on  the  first  Mon- 
day of  each  month.  The  reason  of  these  provisions  is 
this:  The  State  is  entitled  to  the  estates  of  deceased  persons, 
dying  intestate  without  heirs,  after  the  payment  of  debts;  and 
it  is  upon  that  class  of  estates  which  escheat  to  the  State,  that 
the  public  administrator  is  entitled  to  a  grant  of  administration 
from  the  Probate  Court.  And  by  the  second  section  of  the 
amendatory  Act  of  1855,  he  is  required,  after  final  settlement,  to 
pay  to  the  county  treasurer,  who  is  required  to  pay  into  the 
State  treasury. 

The  second  ground  upon  which  defendants  insist  Flower  was 
administrator,  namely,  the  grant  of  administration  by  the  Pro- 
bate Court,  involved  the  solution  of  several  very  important 
points. 

The  application  for  letters  of  administration  must  be  in  writ- 
ing, signed  by  the  applicant,  and  must  state  the  facts  essential 
to  give  the  Court  jurisdiction  of  the  case.  The  jurisdictional 
facts  in  this  case,  were  the  death  and  residence  of  the  de- 
ceased. The  words  of  the  statute  are,  that  '*  administration 
shall  be  granted,  first,  in  the  county  of  which  the  deceased  was 
a  resident  at  or  immediately  previous  to  his  death,  in  whatever 
place  his  death  may  have  happened,"  etc.  The  other  cases 
mentioned  in  the  second  and  tnird  divisions,  refer  to  non-resi- 
dents of  the  State.  The  meaning  of  this  provision  is,  that  ad- 
ministration must  be  granted  in  the  county  of  which  the  de- 
ceased was  a  resident  at  the  time  of  his  death;  and  the  words 
**  or  immediately  previous  to,"  must  be  considered  as  mere 
surplusage.*  A  man  cannot  reside  at  two  places  at  the  same 
time,  and  unless  the  intention  was  to  allow  two  administrations 
to  be  granted,  the  statute  must  receive  the  construction  given. 

Flower  in  his  petition,  described  the  deceased  as  *'  late  a 
resident  of  San  Francisco  County,"  and  it  was  objected  that 
this  was  not  sufficient,  as  it  did  not  follow  the  words  of 
ther  statute?  But  this  objection  would  not  seem  to  be  fatal. 
There  is  no  provision  of  the  statute  requiring  the  very  words  of 
the  law  to  be  used,  as  no  precise  form  of  petition  is  given.  In 
such  cases,  though  always  safe  to  follow  ttie  words  of  the  stat- 
ute literaUy,  it  is  not  absolutely  necessary,  but  equivalent  words 
will  answer.  And  from  the  authorities  cited  by  defendant's 
counsel,  the  term  "  late  "  would  seem  to  be  full  as  strong  as 
the  words  of  the  statute.  In  the  connection  in  which  it  is 
found,  the  evident  meaning  is  that  the  deceased  was  last  a  resi- 
dent of  San  Francisco  County. 

In  the  case  of  Fisk  et  al,  v.  NorvUl,  9  Tex.  13,  it  was  held  that 
the  words  ''pendente  lUe"  were  substantially  the  same  as  the 
words  pro  tern — ^the  words  of  the  statute. 

The  next  objection  is  that  the  Probate  Court  did  not  acquire 

jurisdiction  of  the  parties  by  giving  the  notice  required  by  the 

statute.     The  statute  requires  ''  notices  to  be  posted  in  at  least 

*  three  public  places  in  the  county,  one  of  which  shall  be  at  the 
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♦place  'where  the  Court  is  held."  The  aflSdavit  of  Lyons  [234] 
stated  he  had  posted  the  notices  in  three  ''different 
places."  The  sixty-third  section  provides  that  '*  an  entry  in 
the  minutes  of  the  Court,  that  proof  was  made  that  notice  had 
been  given  according  to  law,  shall  be  conclusive  evidence  of  the 
fact  of  such  notice."  The  entry  in  the  minutes  was  that  **on 
due  proof  of  posting  notice  of  the  time  and  place  of  hearing 
having  been  made,"  etc.  This  entry  would  not  seem  to  be  a 
compliance  with  the  statute;  it  .is  not  in  the  language  of  the 
statute;  nor  is  it  substantially  the  same  in  meaning.  It  is  con- 
fined to  ''due  proof  of  posting  notice  of  the  time  and  place  of 
hearing,"  when  the  statute  required  the  notices  to  state  the 
"  name  of  the  deceased,  the  name  of  the  applicant,  and  the 
term  of  the  Court  at  which  the  application  will  be  heard." 

It  is  also  objected  that  while  the  Probate  Court  made  a 
proper  order  directing  letters  of  administration  to  issue  to 
Flower,  the  clerk  never  issued  them,  and  that  consequently 
Flower  never  had  any  right  to  act. 

In  answer  to  these  objections,  the  counsel  for  defendant  in- 
sists, among  other  things,  that  "  the  allegations  in  the  petition 
gave  the  Court  jurisdiction,  and  it  makes  no  difference  whether 
the  facts  be  true,  as  alleged,  or  not;  the  fact  of  residence  is  a 
jurisdictional  fact  in  pais,  and  the  Court  necessari^  passes 
upon  and  adjudicates  such  facts,  and  its  decision,  right  or 
wrong,  is  conclusive  in  a  collateral  proceeding." 

This  position  is  certainly  broad,  and  stated  in  strong  and 
clear  language.  The  authorities  referred  to,  so  far  as  accessi- 
ble, have  been  examined,  and  a  portion  of  tiiem  would  seem  to 
support  the  position  taken.  The  principle  cases  and  those 
most  to  the  point,  are  those  of  Grignan's  Lessee  v.  Astor,  2  How. 
338,  and  Leonard  v.  Leonard,  14  Pick.  283. 

In  the  case  from  Howard,  the  language  of  the  Court,  more 
than  the  facts  of  that  particular  case,  would  go  to  support  the 
ground  taken  by  counsel.  In  that  case,  it  is  substantially  as- 
sumed that  the  allegations  in  the  petition  give  jurisdiction,  and 
"  if  the  petitioner  presents  such  a  case  in  his  petition,  that  on  a 
demurrer  the  Court  would  render  judgment  in  his  favor,  it  is 
an  undoubted  case  of  jurisdiction;  that  any  movement  of  a 
Court  is  necessarily  the  exercise  of  jurisdiction."  In  this  case, 
the  legality  of  a  sale  of  land  made  by  an  administrator  under  an 
order  of  Court,  was  brought  in  question  in  a  suit  by  the  heirs 
against  the  purchaser  to  recover  the  land.  The  first  section  of 
the  law  of  Michigan,  passed  in  1818,  authorized  the  Supreme 
Judicial  Court,  or  the  County  Court,  to  order  the  sale  upon  the 
application  of  the  administrator,  and  without  any  notice  to  par- 
ties interested.  In  this  vital  respect,  the  case  differs  essentially 
from  the  case  before  this  Court. 

In  the  case  of  Leonard  v.  Leonard,  the  plaintiff  had 
been  de-*clared  non  compos  mentis  by  tiie  Probate  Court,    [235]  • 
and  a  guardian  appointed.     After  the  appointment  of  the 
guardmn,  the  plaintiff  transacted  some  business,  and  the  valid- 
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ity  of  that  tranBaction  ^aa  called  in  question.  The  defendant 
offered  to  proye  that  plaintiff -was  of  sound  mind  at  the  time  of 
the  transaction.  The  Court  held  that  the  Probate  Court/ had 
jurisdiction— had  decided  that  point — ^and  that  its  decision 
could  not  be  called  in  question,  except  by  proceedings  in  that 
•  Court. 

This  case  would  certainly  seem,  at  first  view,  a  strong  author- 
ity in  support  of  the  position  taken.  The  facts  that  gave  the 
Probate  Court  jurisdiction  of  the  CB^e  and  person,  were  the 
statements  made  to  the  Court,  and  the  residence  of  the  alleged 
lunatic  in  West  Springfield.  The  question,  whether  the  plaint- 
iff was  a  lunatic,  was,  therefore,  not  a  question  of  jurisdiction; 
it  was  not  proposed  to  show  that  the  jurisdictional  facts  did  not 
exist,  but  that  the  Court  erred  in  its  judgment,  after  gaining 
full  jurisdiction  of  the  case.  But  whatever  may  be  the  principle 
decided  in  that  case,  the  current  of  authority  of  that  State  is 
i  against  the  position  of  the  defendant's  counsel. 

In  the  case  of  Schneider  t.  McFarland,  2  Comstock,  459,  the 
ileamed  judge  reviews  the  case  of  McPherson  v.  Cunlief,  11  Serg. 
&  B.  429,  and  Orignon's  Lessee  v.  Astor,  and  distinguishes  them 
from  the  case  before  the  Court,  and  from  the  case  of  Bloom 
-V.  Buvdick,  1  Hill,  130.  The  latter  case,  which  is  a  leading  case 
;in  New  l^ork,  and  was  decided  by  Judge  Bbonson,  was  an  ac- 
:tion  of  ejectment,  and  involved  the  validity  of  a  surrogate's  sale 
of  real  estate.  In  that  case,  it  was  held  that  ''  though  the  sur- 
rogate, by  presentation  and  account,  acquired  jurisdiction  of 
.the  subject-matter,  he  did  not  over  the  persons  to  be  affected; 
:and  the  latter  is  as  essential  to  the  validity  of  the  sale  as  the 
iormer,"  and  that  ''no  one  can  be  condemned  or  divested  of  his 
rights,  until  he  has  had  an  opportunity  in  some  form  of  being 
heard;  as  by  serving  process,  publishing  notice,  appointing  a 
guardian,  etc. ,  and,  if  judgment  be  rendered  against  him  before 
that  is  done,  the  proceeding  will  be  utterly  void."  It  was,  also, 
iheld  that  the  Surrogate's  Court  was  one  of  inferior  jurisdiction, 
;and  a  party  seeking  to  maintain  title  under  its  proceeding's, 
must  show  affirmatively  that  it  had  jurisdiction.  In  the  case  in 
:2  Coms.  459,  the  doctrine  of  the  case  of  Bloom  v.  Burdick,  is 
.expressly  affirmed.  The  learned  Judge  says:  "If,  however, 
ithe  adjudication  in  other  States,  to  which  reference  has  been 
made,  conflicts  with  that  of  Bloom  v.  Burdick,  which  is  not  the 
case,  we  should,  notwithstanding,  adhere  to  that  decision. 
Public  policy  demands  that  the  safeguards  which  the  Legis- 
.lature  has  provided  for  the  protection  of  the  helpless  against 
negligence,  oppression  and  £raud,  should  be  maintained."  In 
the  case  of  Holyoke  v.  Hdskins,  5  Pick.  20,  which  was  a 
[236]  writ  of  right,  wherein  the  demandant  claimed  title  *to 
certain  lands,  it  was  held  that  the  administrator's  sale 
twas  void.  ^Justice  Wild,  in  delivering  the  opinion  of  the  Court, 
isaid: 

'*  The  principal  points  made  in  this  case  were  settled,  and  we 
think,  rightly  settled,  in  the  case  of  Cvits  M  mL  v.  Maskins^  9 
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Mass.  543.  On  the  same  facts  now  disclosed,  it  was  decided, 
that  the  domicil  of  Silence  and  Sarah  Elliott,  at  the  time  of 
their  decease,  was  in  the  town  of  Natick,  in  the  County  of  Mid- 
dlesex; that  the  power  of  granting  administration  of  their 
estates,  appertained  exclusivelj  to  the  Judge  of  Probate  of  that 
County,  and  consequently,  that  the  grant  of  administration  by 
the  Jud^e  of  Probate  for  the  County  of  Suffolk,  and  the  sub- 
sequent proceedings  thereon,  were  merely  void;  that  the  pro- 
ceedings and  judgment  of  a  Court  not  having  jurisdiction  of  the 
subject-matter  depending,  are  coram  non  judice,  and  void,  is  a 
position  too  well  estabhshed  to  be  controverted." 

And  this  seems  to  be  the  doctrine  settled  by  the  current  of 
decisions  in  New  York,  Massachussetts,  Maryland,  Indiana, 
Illinois,  and  IMississippi.  The  decision  in  Pennsylvania  (11 
.Serg.  &  B.  428,  430),  arose  under  a  peculiar  statute  of  17G4, 
and  is  not  opposed  to  the  view  we  have  taken.  But  in  the  case 
of  Messinger  v.  Kirdner  (4  Binn.  97),  the  doctrine  is  sustained  in 
a  case  where  the  statute  required  the  parties  to  be  brought  in. 
,So  in  Texas. 

The  preponderance  of  authority  would  seem  to  be  clearly 
against  the  position  of  defendant's  counsel.  No  case,  it  is 
thought,  can  be  found,  where  administration  was  granted  by  a 
Probate  Court  of  the  wrong  county,  however  regular  may  have 
been  the  proceedings,  and  those  proceedings  sustained  any- 
(Where,  even  when  collaterally  called  in  question. 

The  reason  upon  which  this  doctrine  rests  would  seem  to  be 
'.ample.  It  is  the  object  of  the  law  that  administration  should 
never  be  granted  until  the  death  of  the  person,  and  then  only 
one  administration  within  the  State.  The  law  is  compelled  to 
adopt  some  rule  for  determining  when  this  grant  shall  be  made; 
and  as  the  deceased  could  not  have  been  a  resident  of  two  or 
imore  counties  at  the  same  time,  the  law  makes  his  residence,  at 
;the  time  of  his  death,  the  test  by  which  to  determine  the  place 
where  the  grant  should  be  made.  These  two  facts  must  be 
alleged  in  the  petition,  and  they  must  also  be  true  in  point  of 
fact;  and  when  they  do  not  both  exist  in  point  of  fact,  the  pro- 
•ceedings  are  utterly  void  and  not  voidable;  and  the  decision  of 
the  Probate  Court  upon  these  jurisdictional  facts,  is  not  conclu- 
sive upon  any  one  not  actually  before  the  Court,  because  the 
Court  can  compel  no  oi&e  to  appear  before  it.  The  heirs  and 
creditors  are  bound  to  know  when  and  where  the  deceased  died; 
and  they  are  presumed  in  law  to  know  this,  as  they  are  the  par- 
ties interested  in  the  estate.  When,  therefore,  the  death  has 
.occurred,  and  the  Probate  Court  of  the  proper  county 
gives  prop-*er  notice,  the  heirs  and  creditors  are  bound  to  [237] 
jknow  the  proceedings.  But  parties  interested  are  not 
.bound  to  know  any  Uiing  of  the  proceedings  of  a  Court  that  has 
:no  jurisdiction,  because  Uie  facts  giving  jurisdiction  do  not  exist. 
The  persons  interested  cannot  be  required  to  watch  the  proceed- 
ings of  all  the  Probate  Courts  of  the  State,  at  all  times.  These 
jproceedings  are  summary  and  special,  and  must  be  in  strict  con- 
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formity  with  the  law.  It  is  apprehended  that  no  one  would  in- 
tsist  that  a  grant  of  administration  before  the  death  of  a  person, 
however  regular,  could  be  sustained  anywhere.  (9  Tex.  13.) 
'"'The  decision  of  the  Probate  Court,  that  the  man  was  dead, 
would  certainly  not  be  conclusive  against  him;"  and  the  fact  of 
residence  is  of  equal  importance  to  give  the  particular  Court 
jurisdiction^  and  the  decision  of  one  point  is  no  more  conclusive 
than  the  decision  on  the  other. 

That  our  statute  intended,  not  only  that  the  jurisdictional  facts 
should  actually  exist,  but  that  proper  notice  should  then  be  given 
to  bring  the  parties  before  the  Court,  in  order  to  give  it  jurisdic- 
tion, would  seem  to  be  clear  from  its  own  language,  which  is 
exceedingly  simple  and  precise.  The  statute  prescribes  what 
facts  the  petition  and  notice  shall  contain,  and  the  manner  of 
giving  notice,  and  the  time;  and  then  in  the  sixty-third  section, 
specifies  how  an  entry  may  be  made  in  the  minutes,  so  as  to  be 
"  conclusive  evidence  of  the  fact  of  such  notice."  The  sixty- 
second  section  says:  '^It  being  first  proved  that  notice  had  been 
given  according  to  law."  If  giving  notice  was  not  necessary  to 
give  the  Court  jurisdiction,  then  this  particularity  would  not 
have  been  observed. 

The  defendant,  however,  insists  that  sufficient  notice  was  in 
fact  given,  but  conceding  there  was  an  informality  in  the  affida- 
vit of  Lyons  and  the  entry  in  the  minutes,  these  defects  were 
cured  by  his  notice.  It  would,  seem  competent  for  the  Court, 
when  proper  testimony  -^bb  in  fact  given,  and  the  proof  merely 
defective,  to  receive  another  affidavit  of  Lyons,  and  file  the 
same  nunc  pro  tunc. 

If,  then,  the  decision  upon  the  jurisdictional  facts  can  be 
questioned  in  a  collateral  proceeding,  it  can  the  more  readily 
be  questioned  in  a  direct  suit  in  the  same  Court.  In  the  case  of 
Munson  v.  Newson,  9  Tex.  109,  the  appointment  of  a  guardian 
by  the  Chief  Justice  of  any  other  county  than  that  of  the  minor's 
residence  was  held  to  be  absolutely  void;  and  it  was  also  de- 
cided that  the  Court  had  jurisdiction  to  declare  null  and  void  its 
own  proceedings  in  a  case  in  which  it  had  no  jurisdiction  in  the 
first  instance;  and  in  the  case  of  MiUer  v.  Miller y  10  Tex.  332,  it 
was  held,  that  when  the  proceedings  of  the  Probate  Court  were 
void  for  want  of  jurisdiction,  the  limit  prescribed  within  which 
it  may  be  revised  and  corrected  in  the  District  Court  does  not 
apply. 

The  objection  that  no  letters  of  administration  were 
[238]  granted,  *does  not  seem  to  be  so  vital  as  to  render  void 
the  subsequent  acts  of  Flower,  coHceding  they  were  oth- 
erwise valid.  It  would  seem  that  the  statute  intended  that  the 
public  administrator  should  procure  letters  in  each  particular 
case.  There  is  nothing  in  the  special  provisions  applicable  to 
the  duties  of  public  administrator,  which  renders  the  general 
provisions  in  reference  to  letters  inapplicable  to  him.  It  would 
seem  clear  that  a  grant  of  administration  must  be  made  by  the 
Court  to  him  in  the  particular  case,  as  well  as  to  others,  and 
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therefore  the  letters  would  be  equally  required.  But  as  the 
Court  made  a  regular  order  that  letters  should  issue,  and  as  no 
bond  or  oath  was  required  as  a  condition  precedent,  the  omis- 
sion to  issue  the  letters  is  not  fatal. 

The  next  question  is,  whether  the  heirs  of  Beckett  had  the 
right  to  go  behind  the  allowance  of  the  claims  by  the  adminis- 
trator and  the  approval  of  the  Probate  Judge,  and  require  proof 
of  the  original  indebtedness? 

The  decision  of  this  question  will  turn  mainly  upon  the  char- 
acter of  our  peculiar  statutory  probate  system,  and  the  decisions 
of  the  State  of  Texas,  where  the  same  provisions  exist  relative 
to  the  mode  of  establishing  claims  against  the  estate.  The  com- 
mon law  differs  so  much  from  our  system  in  most  respects,  that 
we  can  draw  but  few  analogies  from  it,  in  illustration  of  this 
particular  question. 

At  common  law,  the  real  estate  of  the  intestate  vested  in  the 
heir,  and  the  personal  estate  in  the  administrator;  but  under  our 
£fystem  the  true  theory  would  seem  to  be  that  both  the  real  and 
personal  estate  of  the  intestate  vest  in  the  heir,  subject  to  the 
Hen  of  the  administrator  for  the  payment  of  debts  and  the  ex- 
penses of  administration,  and  witii  the  right  in  the  administra- 
tor of  present  possession.  This  lien  he  must  enforce  by  the 
judgment  of  the  Court,  and  he  must  first  enforce  it  against  the 
personal  estate.  But  his  right  to  enforce  it  against  both  is 
equally  clear,  and  the  law  only  requires  the  sale  of  the  personal 
estate  in  the  first  place,  for  the  same  reason  that  it  is  so  directed 
in  the  case  of  an  execution  issued  upon  a  judgment.  This  is 
case  in  the  State  of  Texas  by  statute,  which  is  only  declaratory 
of  the  legitimate  result  of  their  probate  system,  (Hartley's  Di- 
gest, Art.  1221,)  and  this  would  seem  to  be  the  clear  result  of 
our  system. 

If  the  title  of  the  property  of  the  intestate  vested  in  the  ad- 
ministrator, it  would  be  necessary  for  him,  in  the  case  of  real 
estate,  to  execute  conveyances  to  l^e  heirs  after  final  settlement. 
And  it  is  no  objection  to  this  view,  that  under  these  probate 
sales,  when  properly  conducted,  the  title  of  the  purchaser  comes 
from  the  ancestor,  and  not  from  the  heir.  The  lien  of  the  ad- 
ministrator is  created  by  the  act  of  the  ancestor  in  creating  the 
debt,  and  is  paramount  to  the  right  of  the  heir.  The  heir  takes 
by  descent,  the  administrator  getes  his  lien  by  virtue  of 
prior  con-*tract.  This  contingent  lien  every  man  creates  [239] 
when  he  contracts  a  debt,  and  upon  his  death  the  lien  at- 
taches to  all  his  property.  The  administrator  is  more  the  rep- 
resentative of  the  creditors  than  of  the  heirs.  In  all  suits  for 
the  benefit  of  the  estate,  he  represents  both  the  creditors  and 
the  heirs;  and  in  proceedings  to  sell  property,  he  is  not  the  sole 
representative  of  the  estate,  but  the  moving  party  in  behalf  of 
the  creditors.     (2  Comstock,  462.) 

It  is  insisted  by  defendant  that  the  allowance  of  a  claim  by 
the  administrator,  and  its  approval  by  the  Probate  Judge, 
has  the  force  and  effect  of  a   judgment,  and  binds  the  heirs 
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8o  that  they  cannot  call  it  in  question,  except  upon  the  ground 
of  fraud. 

There  is  no  doubt  but  that  the  allowance  and  approval  of 
the  claim  is  a  quxisi  judgment,  binding  as  between  the  actual 
parties.  "The  approval  of  the  account  after  it  has  been  ad- 
mitted by  the  administrator,  is  a  judicial  act,  a  quasi  judgment, 
and  so  far  affects  the  rights  of  the  parties  as  to  prevent  any 
further  investigation  in  that  Court."  {Neil  v.  Hodge,  5  Tex. 
489.)  It  is  also  held  in  that  State  that  the  Probate  Court  can- 
not try  any  controverted  fact  as  to  the  indabtedness  or  the 
amount.  (7  Tex.  626-9.)  These  positions  are  all  fully  sus- 
tained by  the  decisions  of  the  Supreme  Court  of  Texas.  (9 
Tex.  518.) 

But  is  well  settled  in  that  State  that  this  quasi  judgment 
is  not  conclusive  against  the  heir,  but  he  may  go  into  the 
District  Court  and  institute  original  proseedings  to  set  it  aside. 
In  the  case  of  Moon  v.  HeUebrant,  the  claim  was  barred  by  the 
Statute  of  Limitations,  and  the  heir  sought  to  set  aside  the 
allowance  pending  an  appeal  in  the  District  Court,  from  an 
order  of  sale  bv  the  Probate  Court.  The  Supreme  Court  de- 
cided that  as  the  Probate  Court  had  no  jurisdiction  to  review 
its  own  decisions,  the  District  Court  could  not  take  cogni- 
zance of  such  a  question  on  appeal,  but  that  the  proceedings 
should  be  commenced  in  the  District  Court.  (14  Tex.  312; 
11  Tex.  110.) 

The  effect  of  this  quasi  judgment  is  to  prevent  any  revision 
of  its  own  judgments,  upon  the  ground  that  controverted  facta 
as  to  the  debt  or  its  amount,  cannot  be  inquired  into  in  the 
Probate  Court,  but  the  heir  is  required  to  go  to  the  District 
Court  for  relief.  The  decisions  of  that  State  in  regard  to  the 
mode  in  which  the  heir  must  seek  relief,  are  predicated  upon 
their  judicial  system  and  the  provisions  of  their  statutes.  By 
the  Constitution  of  that  State,  the  judicial  power  is  vested  in 
"  one  Supreme  Court,  in  District  Courts,  and  in  such  inferior 
tribunals  as  the  Legislature  may  establish,"  and  "  the  District 
Court  shall  have  original  and  appellate  jurisdiction  and  gen- 
eral control  over  the  said  inferior  tribunals,  and  original  juris- 
diction over  executors,  administrators,  guardians,  and  minors, 
under  such  regulations  as  may  be  prescribed  by  law."  (Art.  4, 
Sec.  15.)  When  cases  are  appealed  to  the  District  Court 
[240]  from  the  Probate  Courts,  the  trial  is  de  novo,  *upon  the 
minutes.  (Hart's  Digest,  Art.  718;  9  Tex.  300.)  There 
is  no  provision  of  the  Constitution,  or  statute,  it  is  believed, 
which  authorizes  the  making  up  of  issues  in  the  Probate  Court 
to  be  tried  in  the  District  Couit. 

If,  then,  the  position  of  the  defendant  be  conceded,  for  the 
sake  of  the  argument,  that  this  quasi  judgment  could  not  be  re- 
vised by  the  Probate  Court,  even  on  the  application  of  the  heir, 
who  had  never  been  actually  before  the  Court,  what  would  be 
the  legitimate  result  under  our  system?  This  Court  held,  in 
the  case  of  Smith  v.  Andrews,  decided  at  the  last  October  Term, 
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that  *^  Probate  Courts  are  of  inferior  and  limited  jurisdiction, 
and  in  pleading  their  judgments  it  is  necessary  to  set  out  the 
facts  which  gave  jurisdiction."  This  Court  has  decided  that  the 
District  Courts  have  no  appellate  power  over  the  Probate  Courts, 
and  when  the  District  Courts  try  issues  sent  from  the  Probate 
Court,  the  jurisdiction  exercised  is  original.  (4  Cal.  342.)  This 
Court  has  only  appeUate  power,  and  cannot  hear  testimony. 
If,  then,  the  heir  wisheb  to  contest  this  quasi  judgment,  when 
or  how  is  he  to  do  it?  He  can  appeal .  to  this  Court,  but  upon 
appeal  he  cannot  go  behind  the  quxxsi  judgment,  if  regular  on 
its  face.  It  is  not  perceived  how  he  can  obtain  any  relief  upon 
a  claim  once  allowed,  except  as  to  errors  apparent  on  the  record, 
and  it  is  apprehended  that  no  sort  of  proceeding  would  enable 
him  ever  to  reach  the  alleged  facts  in  pais,  whether  ''  true  or 
not,"  ''right  or  wrong,"  if  the  position  of  the  defendant's 
counsel  be  correct. 

But  is  it  true ?  Has  our  system  provided  no  remedy?  If  not, 
it  must  be  very  defective.  From  a  careful  consideration  of  our 
whole  Probate  system,  it  would  seem  clear  that  the  Constitution 
gave  the  District  Court  jurisdiction  over  issues  from  the  Probate 
Court,  without  limit,  on  purpose  to  afford  all  parties  interested 
a  cheap  and  simple  mode  of  litigating  disputed  questions.  It 
would  seem  also  true,  tibat  the  general  probate  law  intended  to 
provide  a  speedy  and  cheap  m^e  of  settling  up  estates,  while 
at  the  same  time  the  rights  of  aU  parties  interested  are  secured. 
The  action  of  the  administrator  and  the  Probate  Judge  will . 
practically  settie  the  great  majority  of  cases;  but  their  summary 
and  ex  parte  action  will  not  be  conclusive  upon  parties  who  have 
not  had  the  means  of  contesting  it.  After  ne  has  allowed  claims 
and  proposed  to  sell  property,  it  is  then  that  the  heirs  are  called 
in  to  see  what  he  has  done,  and  to  contest  the  claims  allowed, 
if  he  choose  to  do  so.  This  is  giving  them  that  *  *  day  in  Court," 
without  which  no  man  can  be  rightfully  deprived  of  his  property. 
If  the  heirs  are  ever  permitted  to  contest  the  claims  allowed, 
there  can  be  no  more  appropriate  time  and  no  more  appropriate 
mode  than  those  contemplated  by  the  law.  The  language  of 
the  Act  is  general,  and  does  not  restrict  the  right  of  the  heir  to 
any  particular  objection,  but  leaves  him  to  make  any  showing 
that  will  defeat  the  sale,  in  whole  or  in  part;  and  one 
of  the  best  ob-*jections  against  the  sale,  is  that  the  claims  [241] 
are  unjust;  and  the  very  fact  that  the  statute  has  made 
such  careful  provision  for  bringing  in  the  heirs  by  personal 
service  upon  them,  shows  that  to  have  been  the  true  intention 
of  the  Act. 

It  would  seem  that  this  view  is  supported  by  every  principle 
of  justice.  It  must  be  conceded  that  the  negligence,  favoritism, 
and  fraud  of  administrators  should  be  carefully  watched.  The 
administrator  has  no  interest  in  preserving  tiie  estate  for  the 
heir;  if  claims  are  improperly  allowed  he  suffers  no  loss;  if  he 
permits  his  private  friendships  or  obligations  to  influence  him, 
his  property  is  not  affected,  and  the  check  upon  his  action  in 
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allowing  claimB  should  be  practical  and  efficient.  It  is  true  the 
Probate  Judge  must  also  approve  the  allowance,  but  this  is  a 
very  weak  check,  because  the  Judge  has  no  means  and  no  op- 
portunity to  know  the  facts  of  each  case.  If  the  allowance  is 
regular  on  its  face,  the  Judge-  seldom  looks  beyond,  and  not  al- 
ways  even  that  far. 

The  books  are  full  of  cases  showing  the  extreme  negligence  of 
administrators  and  Probate  Judges;  claims  have  been  allowed 
and  approved,  which  were  barred  by  the  Statute  of  Limitations, 
and  this  was  apparent  upon  their  face,  and  yet  neither  the  ad- 
ministrator nor  the  Probate  Judge  had  discovered  the  fact.  It 
is  peculiarly  the  duty  of  the  Probate  Courts  to  protect  the  rights 
of  the  helpless  and  innocent.  The  infant  heirs  have  usually  no 
one  to  speak  for  them — no  one  to  watch  the  administrator — 
and  when  they  are  called  into  Court  they  should  be  allowed  to 
question  the  justice  of  the  claims  approved.  These  claims  are 
often  apparently  of  a  very  doubtful  character  and  need  exami- 
nation, and  it  is  no  hardship  on  the  creditor;  he  has  not  been 
put  to  the  expense  of  a  regular  suit,  and  if  he  is  required  to 
prove  his  claim  in  a  regular  way,  he  cannot  complain  any  more 
than  the  creditor  whose  claim  was  not  allowed  by  the  adminis- 
trator in  the  first  instance. 

As  to  the  question  raised  in  argument,  in  regard  to  the  Stat- 
ute of  Limitations,  it  is  unnecessary  to  make  any  express  deci- 
sion, but  we  may  remark,  as  a  matter  of  opinion,  that  the  pres- 
entation of  the  claim  to  tiie  administrator  is  the  commencement 
of  a  suit  upon  it,  and  is  sufficient  under  our  statute  to  stop  the 
running  of  the  statute.  The  true  ground  upon  which  the  heirs 
can  question  the  allowance  and  approval  of  the  administrator 
and  Judge,  is  that  they  are  by  our  system  only  brought  into  the 
case  at  a  certain  stage  of  it  upon  petition  and  notice.  The  pre- 
vious acts  of  the  administrator  and  Probate  Judge  must  occur 
before  the  heirs  can  contest  the  claims,  and  on  proceedings  in 
the  same  case  as  much  as  the  subsequent  proceedings. 

It  is  unnecessary  to  decide  the  other  questions  raised  by  the 
record.     We  think  Hie  Probate  Court  erred  in  refusing  to  hear 
testimony  to  prove  that  the  deceased  was  not  a  resident 
[242]    of  the  *county  of  San  Francisco,  and  also  in  not  permit- 
ting the  heirs  to  question  the  justice  of  the  chums  al- 
lowed. 

We,  therefore,  cannot  disturb  the  former  decision  of  this 
Court. 


DONAHUE  ET  AL.  V.  GIFT  kt  al. 

GuABANTOB — ExTENT  OF  LIABILITY.— Where  the  defendant,  in  consideration 
of  the  extension,  by  plaintiffs,  of  a  note  held  by  them  against  A.,  exe- 
cuted a  guaranty  that  the  same  should  be  paid  within  a  npecilied  time, 
with  increased  interest,  by  the  checks  of  the  defendant,  and  from  the 
proceeds  of  sales  of  his  own  property,  and  providing  that  a  failure  of 
defendant  to  comply  with  his  guaranty  should  operate  as  a  determinar 
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tion  of  the  eztenmon  granted  to  A. :  Held,  tliat,  under  the  proyiso,  the 

Slaintiffii  most  first  exhuust  their  remedy  against  A.,  on  the  original 
emand,  and  that  then  they  could  compel  the  guarantor  to  make  good 
the  deficiency. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  facts  of  this  case  are  suffidentlj  stated  in  the  opinion  of 
the  Court. 

Peyton,  Ihier,  Lake  d  Bose,  for  Appellants. 

P.  Barry,  for  Respondents. 
No  briefs  on  file. 

BuBNEPF,  J.,  deliyered  the  opinion  of  the  Court — ^Murray,  C 
J.,  concurring. 

The  only  question  of  importance  in  this  case  regards  the  true 
construction  of  the  following  instrument,  namely:  "San  Fran- 
cisco, July  22, 1866.  Whereas,  George  W.  Gift  is  indebted  to 
J.  and  P.  Donahue,  by  note,  dated  December  1,  1855,  for  ten 
thousand  dollars,  payable  six  months  after  date,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum,  which,  for  value  received, 
I  have  secured  Dy  mortgage;  Now,  in  consideration  of  one  dol- 
lar, to  me  paid,  and  the  consent  of  the  said  J.  and  P.  Donahue, 
to  extend  tne  time  of  payment  of  said  note  for  twelve  months 
from  the  4th  day  of  June  last,  I  guaranty  and  go  security  that 
said  George  W.  Gift  will  pay  said  note,  in  twelve  months  from 
said  4th  day  of  June;  and  furthermore,  that  he  will  pay  inter- 
est on  principal  and  interest  up  to  that  time,  at  the  rate  of  two 
and  a  half  (2^)  per  cent,  per  month,  said  interest  payable  quar- 
terly; and  the  said  increased  interest  is  as  fully  secured  by  the 
said  mortgage,  as  the  said  note. 

"And,  for  the  same  consideration,  I  furthermore  agree  to 
give  to  the  said  J,  and  P.  Donahue,  my  four  checks,  on  the  Sub- 
Treasurer  of  the  United  States,  at  San  Francisco,  for  my  quar- 
terly salary,  each  check  being  for  the  sum  of  seven  hundred 
and  fifty  dollars,  the  proceeds  of  said  checks  to  be  ap- 
plied, first  to  the  ^payment  of  interest  as  above  men-  [243] 
tioned,  and  the  balance,  if  any,  to  the  principal  of  the 
said  note;  and  that  I  will  also  proceed  to  sell,  according  to  the 
demands  of  the  market,  and  at  fair  rates,  any  cattle  or  live 
stock,  barley  or  hay  which  I  may  now  have  in  my  possession,  or 
which  may  be  raised  on  my  rancho,  near  "Martinez,  and,  as  they 
are  sold,  pay  over  to  the  said  J.  and  P.  Donahue  the  proceeds 
tJiereof ,  to  be  applied  to  the  payment  of  said  note  and  interest; 
and  I  hereby  agree  that,  should  I  fail  to  pay  over  said  checks, 
or  the  proceeds  of  sales  of  said  live  stock  or  produce  to  the  said 
J.  and  P.  Donahue,  or  to  pay  said  interest  quarterly  as  afore- 
said, it  shall  amount  to  a  forfeiture  of  the  extension  first  above 
mentioned. 
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''In  -witness  whereof,  I  have  hereunto  set  mj  hand   and 
seal.  Wm.  W.  Got." 

"  In  presence  of  E.  V.  Joice." 

•  The  defendant,  William  W.  Gift,  having  failed  to  deliver  the 
check  for  his  first  q^uarterly  salary,  and  having  sold  the  cattle 
and  hay  upon  the  rancho,  and  failed  to  pay  the  proceeds  to 
plain tifis,  they  recovered  judgment  against  him  ior  the  amount 
of  the  check,  and  the  value  of  the  property  sold;  from  which 
judgment  he  appeals  to  this  Court. 
It  will  be  seen  that  defendant,  William  W.  Gift,  was  not  a 

Earty  to  the  note  of  George  W.  Gift,  but  he  was  only  liable  upon 
is  mortgage,  and  then  only  to  the  extent  of  the  mortgaged 
p^mises.  The  liability  incurred  by  the  above  agreement  was  a 
mere  personal  liability,  and  did  not  create  any  lien  upon  prop- 
erty. By  this  instrument,  W.  W.  Gift  did  guaranty  the  pay- 
ment of  the  entire  amount  of  the  note  of  George  W.  Gift,  at  the 
end  of  twelve  months,  with  an  increased  rate  of  interest.  He 
also  bound  himself  that  the  interest  should  be  paid  quarterly, 
and  that  his  salary,  and  the  proceeds  arising  from  the  sales  of 
certain  property,  should  be  first  applied  to  the  payment  of  the 
interest,  and  then  to  the  principal.  If  the  agreement  had 
stopped  here,  there  would  have  remained  no  doubt  as  to  the 
right  of  the  plaintifis  to  recover.  But  the  parties  have  them- 
selves expressly  stated  what  shall  be  the  effect  of  a  failure  to 
pay  over  the  checks,  or  proceeds  of  the  sale  of  the  property,  or 
to  pay  the  quarterly  interest;  and  the  effect,  as  stated  by  them, 
was  simply  that  the  extension  of  the  time  of  payment  mentioned 
in  the  note  and  mortgage  should  be  forfeited.  This  left  the 
plaintiffs  at  liberty  to  pursue  their  remedy  upon  the  note  and 
mortgage,  and  in  case  there  should  be  a  deficiency,  then  the 
guaranty  of  W.  W.  Gift  would  compel  him  to  make  good  the 
entire  debt,  at  the  end  of  the  period  agreed  upon. 

We  think  the  Court  below  erred  in  its  consbniction  of  the  con- 
tract, and  the  decision  is  reversed,  and  the  plaintiflb'  case  dis-. 
missed,  with  costs. 


[244]  *COULTER  v,  STARK. 

1  Cebtiobasi,  whek  will  not  Lib. — A.  writ  of  certiorari  is  not  the  proper 

remedy  where  there  has  been  no  excess  of  jurisdiction. 
JuBisDicnov,  OF  Justice  to  Grant  Appeal.— A.  justice  of  the  peace  has 

jurisdiction  to  grant  appeals,  and  to  stay  proceedings  thereupon;  and  his 

action  cannot  be  reviewed  on  certiorari. 
Undebtakino  on  Appeal. — Where  the  appeal  is  bona  fide,  and  not  taken  for 

delay,  appellate  Courts  will  always  permit  a  new  undertaking  to  be  filed 

where  the  original  is  defective . 
Appeal — Sebvice  of  Notice,  how  Made. — Service  of  a  notice  of  appeal  upon 

the  opposite  attorney  is  always  sufficient. 

Appeal  from  the  County  Court  of  Napa  County. 

1.  Cited  fftUel  Y.  Sweka  Co,  Commn.,  8  Nev.  803. 
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Suit  was  brought  by  plaintiff  before  a  justice  of  the  peace  to 
recover  the  possession  of  a  horse,  and  judgment  rendered  for 
the  plaintiff ;  execution  was  issued,  and  defendant  appealed  to 
the  Couniy  Court.  Upon  filing  the  notice  and  appeal  bond,  the 
justice  made  an  order  staying  the  execution.  Plaintiff  then  ap- 
plied to  the  County  Judge,  and  obtained  a  certiorari,  upon  the 
ground  that  the  justice  had  exceeded  his  jurisdiction  in  making 
the  order.  Upon  review  before  the  County  Judge,  the  writ  was 
sustained,  and  the  order  of  the  justice  vacatisd.  From  this  pro- 
ceeding of  the  County  Judge  the  defendant  appeals  to  this 
Court. 

The  plaintiff  insisted  before  the  County  Judge,  that  the  ap- 
peal taken  from  the  decision  of  the  justice  was  void  upon  two 
grounds;  First,  the  notice  of  appeal  was  served  upon  the  attorney 
of  plaintiff,  and  not  upon  the  plaintiff  personally;  and  second, 
that  the  undertaking  was  insufficient. 

John  H.  McKune,  for  Appellant. 

The  certiorari,  or  writ  of  review,  is  not  the  proper  remedy. 
There  was  an  appeal  taken  by  defendant,  and  the  remedy  on 
appeal  was  complete.  (Pr.  Act,  Sec.  456;  People  v.  Turner,  1 
Cal.  152;  In  re.  Hanson,  2  Cal.  262;  Gray  v.  Schupp,  4  Cal.  185.) 

There  was  an  appeal  taken  and  perfected,  and  the  County 
Judge  erred  in  issuing  certiorari. 

The  acceptance  of  service  of  notice  of  appeal  by  the  attorney 
of  the  party,  is  an  acceptance  by  the  p^y,  and  binds  him. 
(Sec.  54  of  the  Amendments  to  Practice  Act,  passed  1854;  Suy- 
dam  V.  Pitcher,  4  Cal.  280;  Pr.  Act,  sees.  520,  524.) 

The  judge  should  have  allowed  the  amendnient  and  substitu- 
tion of  a  new  bond,  if  the  one  filed  was  not  sufficient;  but  it  was 
sufficient.  (See  brief  on  this  point,  Howard  v.  Harman,  Jan.  T., 
1855.)  The  judgment  should  be  reversed  and  cause  remanded, 
with  an  order  to  dismiss  certiorari, 

J,  W,  Smithy  for  Bespondent. 

^BuBNETT,  J. ,  after  stating  the  facts,  delivered  the  opin-  [245] 
ion  of  the  Couit — ^Mubbat,  C.  J.,  concurring. 

We  have  no  doubt  of  the  service  upon  the  attorney  being  suf- 
ficient; so  was  the  undertaking,  as  the  plaintiff  had  possession 
of  the  horse,  and  the  undertalang  was  ample  for  the  costs  and 
damages.  But  had  the  undertalang  been  defective,  that  objec- 
tion should  have  been  made  in  the  County  Court  upon  the  ap- 
peal, when,  upon  a  proper  showing,  the  party  might  have  been 
permitted  to  file  a  proper  undertakiiig.  {Howard  v.  Harman,  5 
Cal.  78.)  When  the  appeal  is  taken  bonajide,  and  not  for  delay, 
the  Appellate  Court  will  always  permit  another  undertaking  to 
\>e  filed.  This  is  no  injury  to  the  respondent.  In  proceedings 
l>efore  justices  of  the  peace,  there  cannot  reasonably  be  required 
the  same  strictness  as  in  the  higher  Courts. 

"But  conceding  that  the  appeal  was  defective,  a  writ  of  review 
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was  not  the  proper  remedy.  There  was  no  excess  of  jurisdiction 
by  the  justice;  be  had  jurisdiction  to  grant  an  appeal  in  the 
particular  case,  and  to  make  an  order  to  stay  proceedings.  If 
he  erred,  it  was  in  the  exercise  of  jurisdiction,  and  not  in  assum- 
ing it,  when  it  did  not  exist.  There  was  a  valid  but  appealable 
judgment  in  his  Court;  he  decided  that  the  notice  of  appeal  and 
undertaking  were  sufficient,  and  therefore  made  the  order.  This 
was  clearly  the  exercise  of  jurisdiction,  and  no  more.  This  is  a 
yery  different  case  from  the  one  of  Clary  v.  Hoagland,  In  that 
case,  the  judgment  of  the  County  Court  had  been  reversed  by 
the  Supreme  Court.  The  County  Court  ordered  the  clerk,  by 
peremptory  mandamus,  to  issue  execution  upon  the  judgment 
which  had  been  reversed;  there  was  no  judgment  upon  which  to 
issue  execution,  and  this  Court  held  thatHhe  County  Court  had 
exceeded  its  jurisdiction. 

We  are  of  opinion  that  the  writ  was  improperly  issued.     The 
County  Judge  is,  therefore,  ordered  to  dismiss  the  writ. 


BENEDICT  v.  BUNNELL. 

1  HoicESTEAih— AoTUAL  Besidkncb  Nkcusabt. — ^Premises  never  assume  the 
character  of  a  homestead  until  actual  residence  thereon  by  the  family. 

Idxm.  -Op  Wipe. — Where  the  wife,  at  the  date  of  the  execution  of  the 
mortgage*  was  not  a  resident  of  the  State,  the  homestead  right  cannot 
be  sustained. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  in  the  Court  below  for  the  foreclosure  of  a 
mortgage  upon  certain  premises  in  the  city  of  San  Francisco, 

.  executed  by  defendant,  Bunnell. 
[246]  ^Bunnell  answered,  and  thereon  set  up  that  at  the  date 
of  the  execution  of  the  mortgage,  he  was  a  married  man, 
and  that  the  mortgaged  premises  were  subject  to  his  homestead 
right.  On  the  trial  of  the  cause,  the  Court  sent  a  number  of 
special  issues  to  the  jury,  who  answered  them  as  follows: 

1.  The  juiy  find  the  amount  due  on  the  mortgage  to  be  one 
thousand  eight  hundred  and  forty-five  dollars,  and  that  it  is 
dated  Oct.  21,  1854. 

2.  The  mortgagor  was  a  married  man  at  the  time  of  the  exe- 
cution of  the  mortgage,  and  that  his  wife  was  not  then  in  the 
State. 

3.  The  mortgaged  premises  were  the  home  of  the  mortgagor. 
He  had  no  other  home  at  the  date  of  the  mortgage,  and  has  no 
other  now. 

4.  The  mortgaged  premises  are  not  worth  the  sum  of  five 
thousand  dollars. 

5.  That  the  mortgagor,  Bunnell,  sent  for  his  wife  in  the 
spring  of  1854,  and  she  arrived  here  in  December,  1854. 

1.  Cited  GamhetU  t.  Brock,  41  Cal.  83;  HdU  r.  HeatUp,  16  Xowa,  483;  Compfrett  t.  Jdair, 
45  Miss.  178:  AuiUn  v.  Stanley,  46  N.  H.  63.  See  Ate  y.  Bmry,  anU  69;  J>oru^  y.  McF»' 
land,  poit  342. 
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The  Court  afterwarda  rendered  a  decree,  declaring  the  mort- 
gage to  be  valid,  and  the  premises  exempt  from  s^e  thereun- 
der^  and  giving  plaintiff  a  personal  judgment  against  the  de- 
fendant, Bunnell,  for  the  amount  of  the  mortgage  indebtedness. 

Plaintiff  moved  for  a  new  trial,  which  being  denied,  he  ap- 
pealed to  this  Court,  from  that  part  of  the  decree  declaring  the 
mortgage  invalid,  and  exempting  the  property  from  sale  there- 
under. 

L.  Aldrich^  for  Appellant. 

J.  P.  Treadwellf  for  Respondent. 

BuBNKTT,  J.,  delivered  the  opinion  of  the  Court — ^Mubbay,  C. 
J.,  concurring. 

The  defendant  executed  a  note  and  mortgage  to  plaintiff.  At 
the  date  of  the  note  and  mortgage,  the  defendant  was  a  married 
man,  but  his  wife  was  not  then  a  resident  of  this  State.    * 

The  only  question  in  this  case  was  settled  in  the  case  of  Cary 
V.  Tiee  arid  vrife,  decided  at  the  last  term  of  this  Court.  **The 
premises  never  were  impressed  with  the  character  of  a  home- 
stead until  actual  residence  upon  them  by  the  family." 

So  much  of  the  judgment  of  the  Court  below  as  is  appealed 
from  is  reversed,  and  that  Court  will  enter  judgment  in  accord- 
ance with  this  opinion. 


*PABKE  y.  WILLIAMS.  [247] 

EvrnmcE— Reooed  of  Fobeiqn  Jxtdousnt. — ^The  record  of  a  judgment  of 
another  State,  if  certified  in  conformity  with  the  Act  of  Congress,  is  ad- 
missible in  evidence  in  this  State. 

Idxm  w — ^PowiB  ov  LxoisLATUBS  AS  TO. — ^Thc  Legislature  has  the  constitn- 
tional  power  to  require  a  less  amount  of  proof  than  is  set  forth  in  the 
Act  of  Congress. 

Idem. — A  record  also  certified  in  conformity  with  the  four  hundred  and 
fiftieth  section  of  the  Practice  Act,  would  be  admissible  in  the  Courts  of 
this  State. 

Statute  of  LnoTATioNB  on  Fobbion  Judomxht. — The  Statute  of  Limita- 
tions of  this  State  only  commences  running  against  a  judgment  from  the 
time  of  the  final  entry  thereof. 

Ii>BM. — And  where  a  judgment  bv  confession  was  entered  in  Pennsylvania, 
which  was  afterwards  opened,  and  a  trial  had,  which  resulted  in  judg- 
ment for  plaintiff:    Held,  that  our  Statute  of  Limitations  did  not  com- 
mence running  until  the  final  entry,  although,  by  the  laws  of  Pennsyl-* 
Tania,  the  lien  of  the  first  judgment  was  not  destroyed. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis 
trict,  in  the«Gounty  of  San  Francisco. 

This  was  an  action  against  the  appellant,  Einzer,  on  a  judg- 
ment rendered  against  him,  Watson,  and  one  Williams,  in  the 
Court  of  Common  Pleas,  of  Lancaster  County,  Pennsylvania. 
The  judf2fment  in  this  case  was  originally  entered  on  the  twenty- 
fifth  of  May,  1852.  On  the  twenty-fourth  of  September,  1852, 
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the  judgment  was  opened,  so  to  permit  the  defendants  to  set 
up  their  defense.  On  the  iwenty-second  of  January,  1855,  the 
case  -w^  tried,  and  a  judgment  nisi  entered;  and  on  tiie  thirtieth 
of  April,  1855,  the  nile  for  a  new  trial  was  discharged.  The 
judgment  roll  was  certified  in  the  following  manner: 

State  op  Pennsylvania,  ) 
Lancaster  County.  )  * 
I,  Joseph  Bowman,  prothonotary  and  clerk  of  the  Court  of 
Common  Pleas,  in,  and  for  Lancaster,  in  the  State  of  Pennsyl- 
yania  aforesaid,  do  certify  that  the  foregoing  is  a  true  and  cor- 
rect copy  of  the  record  and  proceedings  in  fiie  case  of  Benjamin 
Parke  v.  Edward  G,  Williams,  William  Watson,  and  Oeo.  W, 
Kimer,  in  the  case  a^  stated,  as  the  same  remains  of  record  in 
my  office.  In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  said  Court,  at  my  office,  in  Lancaster  aforesaid, 
this  third  day  of  April,  Anno  Domini,  1856. 

Fl.  s.]  J.  Bowman,  Prothonotary. 

State  op  Pennsylvania,  ) 
Lancaster  County.     )     ' 
I,  Henry  G.  Long,  Presiding  Judge  of  the  Court  of  Common 
Pleas,  in  and  for  the  County  of  Lancaster,  and  State  aforesaid, 
do  certify  that  J.  Bowman,  Esq.,  whose  name  appears  to  the 
foregoing  certificate,  is  the  prothonotary  and  clerk  of  the  said 
Court  of  Common  Pleas,  duly  elected  and  qualified,  and 
[248]    that  full  '^faith  and  credit  are,  and  ought  to  be  given  to 
all  his  official  acts  as  such,  and  that  his  said  certificate  is 
in  due  form  of  law.    In  testimony  whereof,  I  have  hereunto  set 
my  hand,  at  Lancaster  aforesaid,  this  third  day  of  April,  Aimo 
Domini,  1856. 

[l.  s.]  H.  G.  Long. 

Plaintiff  had  judgment  in  the  Court  below,  against  the  de- 
fendant Kinzer,  who  was  the  only  one  of  the  defendants  served 
with  process,  who  afterwards  moved  for  a  new  trial,  which  be- 
ing denied,  he  appealed. 

G.  F.  &  W.  H.  Sharp,  for  Appellant. 

The  appellant  insists  that  the  plea  of  the  Statute  of  Limita"- 
tions  was  a  bar  to  the  action.    (Stat,  of  Cal.  1855,  p.  75.) 

By  comity  only  can  claims  be  enforced  in  foreign  States,  and 
the  doctrine  is  well  settled  that  a  State  has  the  power  to  limit 
the  time  to  commence  actions  of  this  class,  or  even  to  take  away 
the  right  entirely.    (Angell  on  Lim.  Sec.  65.) 

The  language  of  that  statute  is,  •*  has  accrued  or  shall  accrue." 
At  the  time  of  its  passage,  the  judgment  might  have  been  en- 
forced in  this  State,  or,  treating  it  as  no  judgment,  an  action 
might  have  been  commenced  on  the  bond  itself.  The  cause 
of  action,  on  either  judgment  or  bond,  had  then  accrued,  and 
the  statute,  consequently,  attached  to  either;   and  two  years 
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haying  elapsed  after  the  cause  of  action  accrued  prior  to  suit 
brou^t,  the  statute  furnishes  a  complete  bar  to  a  recovery. 

The  policy  of  the  laws  of  this  State  is  against  the  enforcement 
of  such  claims.     (Angell  on  Lim.  Sec.  23.) 

By  the  Act  of  Congress  of  March  27, 1804  (2  U.  S.  Laws,  298), 
it  is  expressly  provided,  "that  the  certificate,  if  given  by  the 
presiding  justice  of  a  Court,  shall  be  further  authenticated  by 
the  clerk  or  prothonotary  of  said  Court,  who  shall  certify,  under 
his  hand  and  seal  of  office,  that  said  presiding  justice  is  duly 
commissioned  and  qualified,  etc. 

By  inspection,  it  will  appear  that  no  such  certificate  of  the 
derk  was  ever  made. 

J",  2>.  Creigh,  for  Respondent. 

The  records  of  judicial  proceedings  of  "  the  Courts  of  any 
other  State  of  the  United  States  may  be  provei  or  admitted  in 
the  Courts  of  California,  by  the  attestation  of  the  clerk,  and  the 
seal  of  the  Court  annexed,  together  with  a  certificate  of  the 
Judge,  Chief  Justice,  or  presiding  magistrate,  that  the  same  is 
in  due  form  " — the  statute  of  Cal^omia  being  a  copy  verbatim  of 
the  Act  of  Congress.  (7  Qranch,  408,  Ferguson  &  Howard;  11 
^Vheat.  407,  United  States  v.  Arnedy.) 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Mxjbsay,  0« 
J.,  concurring. 

*This  was  a  suit  upon  a  judgment  obtained  in  the  Court  [249] 
of  Common  Fleas  for  the  county  of  Lancaster,  in  the 
State  of  Pennsylvania.  The  judgment  was  entered  by  the 
prothonotaxy,  on  25th  day  of  Maj,  1852,  on  a  bond  and  a 
warrant  of  attorney  to  confess  a  judgment,  and  on  ihe  15th 
of  August,  1853,  the  judgment  was  opened,  and  defendants  let 
into  a  defense.  Plaintin  then  filed  his  declaration,  to  which 
defendants  pleaded.  A  jury  trial  was  had,  on  the  22d  of  Jan- 
uary, 1855,  and  a  verdict  lor  plaintiff,  and  a  judgment,  nisi 
entered  by  the  clerk.  On  the  26th  of  January  a  motion  was 
made  for  a  new  trial,  which  was  overruled  on  the  30th  of  April, 
1855.  On  the  trial  in  the  Twelfth  District  Court,  plaintiff 
offered  in  evidence  a  certified  copy  of  the  record,  attested  in 
the  manner  required  by  the  Act  of  Congress  of  1790,  and  by  the 
four  hundred  and  fiftieth  section  of  our  Practice  Act.  The  de- 
fendants objected  to  the  introduction  of  this  copy,  upon  the 
ground  that  it  was  not  attested  by  the  certificate  and  seal  of  the 
prothonotary,  stating  that  the  presiding  justice  was  duly  com- 
missioned and  qualified,  etc.,  as  required  by  the  Act  of  Con- 
gress of  1804. 

Under  the  provisions  of  the  first  section  of  the  fourth  article 
of  the  Constitution  of  the  United  States,  it  is  competent  for 
Congress  to  prescribe  the  manner  in  which  the  public  acts, 
records,  and  judicial  proceedings  of  the  several  States  shall  be 
proved,  and  the  effect  thereof.  While  it  is  clear  that  a  Legisla- 
ture of  a  State  could  not  reqiure  a  greater  amoimt  of  proof  than 
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that  prescribed  by  Act  of  Congress,  it  would  seem  clear  that  a 
statute  of  a  State  mkj  require  less,  and  that  such  an  act  would 
not  be  in  derogation  of  the  Constitution  of  the  United  States. 
This  renders  it  unnecessary  to  examine  the  question  whether 
the  Act  of  Congress  of  March  27,  1804,  has  reference  to  the 
records  of  judicial  proceedings.    (1  Cal.  428.) 

Another  question  raised  by  defendants  was  the  Statute  of 
Limitations.  By  the  amendatoiy  Act  of  April  2,  1855,  ''an 
action  upon  a  judgment,  contract,  or  obligation,  or  liability  for 
the  payment  of  money  or  damages,  executed  or  made  out  of 
this  State,  can  only  be  commenced  within  two  years  from  the 
time  the  cause  of  action  has  accrued  or  shall  accrue." 

The  defendant,  Einzer,  insists  that  the  cause  of  action  in  this 
case  accrued  when  the  judgment  was  entered  by  the  prothono- 
tary,  in  May,  1852.  This  would  clearly  seem  to  be  erroneous. 
The  practice  in  Tennsylvania  is  peculiar.  The  opening  of  a 
judgment  does  not  destroy  the  lien  under  it,  but  it  deprives  the 
judgment  of  its  maturity  for  execution.  (8  Watts,  426.)  It  is 
not  then  a  judgment  within  the  meaning  of  our  statute,  upon 
which  an  execution  could  issue,  or  an  action  be  maintained, 
after  it  was  opened,  and  before  it  was  closed,  again.  The  cause 
of  action,  in  this  case,  could  only  accrue  upon  the  judgment 

rendered  after  the  verdict. 
[250]       *A8  to  the*question,  whether  our  Statute  of  Limitations 
will  run  upon  a  liability  in  another  State  before  the  de- 
fendant becomes  a  resident  of  this  State,  it  is  unnecessaiy  to 
express  any  opinion. 

We  can  see  no  error  in  the  judgment  or  proceedings  of  the 
Court  below,  and  as  this  appeal  seems  to  have  been  taken  for 
delay,  the  judgment  of  the  District  Court  is  afSrmed,  with  fif- 
teen per  cent,  damages,  and  costs  of  appeal 


LOVE,  AniamsTBATOB,  v.  WALTZ  et  al. 

JuDoicKNT,  WHXK  ▲  Bab.— The  jtidgment  of  a  Ck>iirt  of  competent  jmisdio- 
tion  directly  upon  the  point  is,  as  a  plea,  a  bar,  and  as  evidence  conola- 
Bive  between  the  same  parties  npon  the  same  matter  directly  in  anoilier 
Court. 

IrvM. — Where  a  plaintiff  had  obtained  jadoment  in  another  Court  for  a  quar- 
ter's rent  under  a  lease:  Btld^  that  in  an  action  of  forcible  entiy  for 
non-payment  of  another  Quarter's  rent  under  tiie  same  lease  between  the 
same  parties,  the  plaintiff  could  introduce  the  former  judgment  as  evi- 
dence on  all  the  points  identical  in  the  two  r 


Ai»PEAL  from  the  County  Court  of  San  Francisco. 

Mary  Bennett,  at  the  time  administratrix  of  the  deceased, 
leased  certain  premises  to  the  defendants,  at  a  certain  rent,  pay- 
able quarterly.  The  lease  was  executed  in  her  own  name,  and 
did  not,  upon  its  face,  purport  to  be  executed  by  her  in  her  ca^ 
pacity  as  administratrix;  but  the  premises  were  in  fact  the  prop- 
erty of  the  estate.    Maxy  Bennett  afterwards  intermarried  witii 
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the    plaintiff,   her    letters  were  revoked,   and  admiDistration 
gzanted  to  plaintiff.     Plaintiff  brought  suit  for  rent  and  ob- 

'  tained  judgment  bj  default,  and  the  case  was  appealed  to  this 
Court,  and  the  judgment  affirmed  at  the  Apnl  Term,  1856. 
Another  suit  was  afterwards  brought  for  another  quarter's  rent, 
to  which  defendant  O'Bourke,  appeared  and  pleaded.  A  trial 
was  had  and  judgment  given  for  plaintiff,  and  the  case  again 
appealed  to  this  Court,  and  the  judgment  was  afi&rmed  at  the 
October  Term,  1856.  Another  quarter's  rent  becoming  due, 
l^laintiff  demanded  the  rent,  and  the  same  not  being  paid,  he 
demanded  possession  of  the  premises,  which  being  refused, 
plaintiff  brought  suit  against  defendants,  before  a  justice  of  the 
peace,  for  rent  and  for  unlawfully  holding  over.  The  plaintiff 
obtained  judgment  for  trebled  rents  and  for  restitution  of  the 
premises,  from  which  judgment  defendant  O'Bourke,  appealed 
to  the  County  Court  of  San  Francisco.  Upon  the  trial  in  the 
County  Coxat,  the  plaintiff  offered  in  evidence,  among  other 

,  proofs,  the  lease  and  certified  copies  of  the  records  of  the  Pro- 
bate Court  to  prove  the  revocation  of  the  letters  of  Mary  Ben- 
nett, and  the  grant  of  administration  to  plaintiff,  and 
also  a  cer«*tified  copy  of  the  judgment-roll  of  the  last  [251] 
preceding  case  tried  and  determined  in  the  Superior 
Court.  The  evidence  was  objected  to  by  the  defendant  in  the 
Counly  Court,  and  by  the  Court  excluded  from  the  jury,  and 
plaintiff  duly  excepted.  The  County  Court  having  excluded  the 
evidence,  gave  judgment  of  nonsuit  against  the  plaintiff,  who 
moved  for  a  new  trial,  which  motion  being  overruled,  the  plaint- 
iff appealed  to  this  Court. 

Z>.  W.  Perley,  for  Appellant. 

The  right  of  Love  to  maintain  suit  on  this  lease  is  already  res 
adjtidiccUa, 

The  defendants  ought  not  to  be  permitted  to  litigate  the  same 
questions  forever. 

The  former  judgments  are  a  complete  bar  to  the  defendants 
setting  up  the  same  matter  in  the  County  Court. 

The  Superior  Court  was  a  Court  of  competent  jurisdiction; 
the  judgment  was  directly  on  the  point;  tlie  parties  were  the 
same;  me  subject-matter  was  the  same,  and  whenever  such  a 
judgment  is  set  up  in  another  Court  it  is  conclusive. 

The  general  rule  upon  the  question  was  laid  down  with  great 
clearness  by  Chief  Justice  De  Gbay  in  the  Duchess  of  Kings- 
ton's case,  and  has  been  always  followed  and  confirmed  without 
qualification  ever  since.    He  says: 

"The  judgment  of  a  Court  of  competent  jurisdiction  directly 
upon  the  point,  is  a  plea,  a  bar;  or  as  evidence,  conclusive  be- 
tween the  same  parties,  upon  the  same  matter,  directly  in  ques- 
tion in  another  Court."    (1  Green,  on  Ev.  633.) 

From  these  authorities  it  is  perfectly  clear  that  although  Maiy 
Bennett  procured  the  lease  in  her  own  name,  she  held  it  as  a 
part  of  the  property  of  the  estate,  and  if  she  had  sued  on  the 
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lease,  the  money  would  have  been  assets  when  recovered,  and 
although  she  was  not  described  in  her  lease  as  administratrix, 
she  could,  nevertheless,  have  maintained  suit  on  it  in  that  ca- 
pacity. 

To  hold  any  other  doctrine  would  be  to  allow  executors  and 
other  trustees  to  speculate  with  the  trust  property  for  their  own 
benefit. 

The  lease,  then,  being  the  property  of  the  estate,  and  not  the 
property  of  Maiy  Bennett,  it  is  equally  clear  that  the  admini»' 
trcUor  de  bonis  non,  is  the  proper  and  only  person  who  can  sue. 

The  appellant  confidently  submits  to  &is  Court,  that  all  the 
points  made  by  the  respondents  are  frivolous  and  vexatious,  and 
made  with  the  intent  to  delay,  hinder,  and  defraud  the  estate  of 
Bennett  out  of  an  honest  and  just  debt. 

WUliam  While,  for  Respondent. 

[252]  ^BuBNETT,  J.,  after  stating  the  facts,  delivered  the 
opinion  of  the  Court — Terby,  J.,  concurring. 
We  do  not  conceive  it  necessary  to  examine  all  the  points 
made  in  this  case  by  counsel,  as  a  few  positions,  we  think,  must 
settle  the  matter  in  controversy.  It  was  laid  down  in  the 
Duchess  of  Kingston's  case,  by  Chief  Justice  De  Gray,  that  ''the 
judgment  of  a  Court  of  competent  jurisdiction  directly  upon 
the  point,  is,  as  a  plea,  a  bar;  or  as  evidence,  conclusive,  be- 
tween the  same  parties  upon  ^e  same  matter  directly  in  ques- 
tion in  another  Court."  (1  Green.  Ev.  sec.  528.)  The  doctrine 
here  laid  down  has  ever  since  been  followed,  and  is  the  settled 
doctrine  of  the  law  and  of  right  reason.  So  far,  then,  as  the 
same  issues  and  facts  are  directly  involved  in  the  two  cases,  the 
decision  in  the  former  suit  is  conclusive  upon  the  parties.  When 
we  look  into  the  complaint,  the  answer  and  judgment,  in  the 
former  case,  we  find  that  the  questions  there  involved,  were  sub- 
stantially the  same  as  those  arising  in  the  present  case,  except 
the  demand  of  the  last  quarter's  rent,  the  demand  of  posses- 
sion, and  the  refusal  of  defendants  to  pay  the  rent  or  surrender 
the  premises,  and  these  latter  facts  were  fully  proven.  The 
suit  was  upon  the  same  lease,  by  the  same  plaintiff,  in  the  same 
capacity,  and  the  defense  set  up  involved  the  same  points  sub- 
stantially. Every  material  fact  set  forth  in  the  complaint,  in 
the  former  suit,  was  found  to  be  true  by  the  judgment  of  the 
Court,  and  cannot  be  questioned  in  any  other  Court  by  the 
same  parties.  If  defendants  had  any  doubt  in  regard  to  the 
right  of  plaintiffs  to  sue,  and  wished  to  be  protected  from  any 
further  liability  to  Mrs.  Love,  they  should  have  made  her  a 
party  to  the  first  suit,  and  then  the  judgment  would  have  been 
conclusive  upon  all  parties  that  could  have  ai^y  interest.  And 
if  the  plaintiff  had  ceased  to  be  administrator  since  the  fonner 
suit,  that  fact  could  be  set  up,  and  the  revocation  of  his  letters 
proven  by  defendant.  The  plaintiff  having  shown  a  grant  of 
administration  to  him  at  a  former  period,  the  law  will  throw 
the  onus  of  proof  upon  the  party  denying  his  present  capacity. 
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As  to  any  question  of  law  arising  in  the  former  case,  in  regard 
to  the  right  of  the  administrator  to  sue  upon  the  lease  in  ques- 
tion, we  think  there  can  be  no  doubt.  The  premises  were  the 
properfy  of  the  estate,  as  the  Superior  Court  found,  and  the 
leaser,  though  in  the  name  of  Mary  Bennett,  was  in  truth  a  lease 
from  her  as  administratrix.  All  these  questions  were  necessarily 
determined  by  this  Court,  in  the  case  decided  at  the  last  October 
Term.  We  can  see  no  sufficient  reason  for  the  judgment  of  the 
County  Court,  and  the  same  is  reversed,  and  the  cause  remanded 
for  farther  proceedings. 


*MARTIN  V.  TRAYEES  et  al.  [263] 

1  Appeal,  whsm  wax  not  Lie  fbom  Obdbb. — ^No  appeal  will  lie  from  an 
order  refusing  to  diesolTe  an  injonotion,  nor  from  an  order  changing  the 
plaee  of  trial. 

Idem. — The  appeal  should  have  been  taken  from  the  order  granting  an  in- 
junction. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Minor  S.  Martin,  the  proprietor  of  a  store  on  the  comer  of 
Clay  and  Kearny  streets,  in  San  Francisco,  procured  an  injunc- 
tion from  the  Court  below  against  the  defendants,  proprietors 
and  drivers  of' cabs,  restraining  them  from  using  the  street  in 
front  of  his  store  as  a  stand  for  their  hacks  and  cabs.  The  de- 
fendants made  a  motion  to  dissolve  the  injunction,  which  being 
denied,  they  appealed  from  the  order  of  the  Court  refusing  to 
dissolve  the  injunction. 

O,  M.  Brosnan,  for  Appellants. 

Cook  &  FenneVy  for  Eespondent. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — ^Mubbay,  C. 
J.,  concurring. 

This  is  an  appeal  from  an  order  of  the  Superior  Court  of  San 
Francisco  refusing  to  dissolve  an  injunction.  The  three  hun- 
dred and  forty-seventh  section  of  the  Practice  Act  specifies  the 
cases  in  which  appeals  are  allowed  from  the  orders  and  judg- 
ments of  the  District  Courts  and  the  Superior  Court  of  San 
Francisco.  No  appeal  is  allowed  from  an  order  refusing  to  dis- 
solve an  injunction,  nor  from  an  order  changing  the  place  of 
trial.  The  appeal  should  be  taken  from  the  order  granting  the 
injunction. 

Appeal  dismissed. 

1.  Commented  on  and  ezplftined  SuUivon  y.  TriMt^o  (?.  (f  8,  M.  Co,  88  OaL  993. 
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FINN  V.  VALLEJO  STREET  WHARF  CO. 

WxTNEflS,  WHEN  Sebyakt  NOT  CoMPKTBNT  voB  MASTBB.-»In  an  aetloD,  wheTB 
the  defense  set  up  is  the  negligence  of  the  servant  of  piaiintiff,  the  ser- 
vant is  not  a  competent  witness  for  his  employer. 

PuBADiNa— BuBDEN  OF  Pboof. — ^Hc  who  svers  a  fact  in  ezcose  of  his  own 
malfeasance,  most  prove  it. 

Nkolioencb,  Owneb  of  Fbanohxbb  Lzabzji  fob. — A  wharf  company  is 
bonnd  to  keep  its  wharf  in  a  proper  condition,  and  it  is  liable  for  losses 
sustained  by  reason  of  its  neglect  to  do  so* 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  ^as  an  action  against  the  defendants,  a  wharf  company 
in  the  city  of  San  Francisco  by  the  plaintiff,  as  the  owner  of  a 
horse  and  cart,  for  damages  sustained  by  him,  while  thej 
[254]  were  ""engaged  in  delivering  stone  ballast  to  a  ship 
moored  at  defendants'  wharf.  The  complaint  averred 
that  it  was  the  duty  of  defendants  to  keep  their  wharf  in  a 
proper  condition,  and  particularly  to  provide  its  edges,  fronting 
upon  the  water,  with  stringers  or  backing  pieces  of  sufficient 
height  and  strength,  so  as  to  .prevent  carts  and  other  vehicles 
from  backing  or  running  off  into  the  water.  That  the  defend- 
ants, unmindful  of  their  duty,  had  neglected  to  provide  and 
keep  thereupon  such  backing  or  stringer-pieces  in  all  places, 
whereby  plaintiff's  cart  and  horse  had  backed  off  into  the  water,, 
and  the  latter  drowned,  to  his  great  damage,  etc. 

The  defense  was,  that  the  negligence  of  plaintiff's  servant, 
^ho  had  charge  of  the  horse  and  cart,  occasioned  the  injury. 

The  evidence  showed  that  plaintiff's  cart,  just  before  the  ac- 
cident, had  deposited  a  load  of  ballast  witlun  tiiree  feet  of  the 
edge  of  the  wharf,  and  opposite  a  place  where  the  backing  piece 
had  been  removed  to  suit  the  convenience  of  vessels  in  unload- 
ing. That  the  horse,  becoming  frightened  by  the  shadow  of  a 
coal  bucket,  from  a  vessel  discharging  its  freight,  had  com- 
menced backing,  until  finally  one  wheel  of  the  cart  went 
through  the  gap  occasioned  by  the  removal  of  the  backing  piece, 
and  the  other  wheel  went  over  the  stringer,  carrying  cart,  horse, 
and  harness  into  the  water,  and  drowning  thereby  the  horse. 
The  principal  witness  on  the  part  of  the  plaintiff  was  his  serv- 
ant, who  had  charge  of  the  horse  and  cart  at  the  time  of  the  ac- 
cident, to  whose  admissibility  as  a  witness  defendant  objected. 

The  Court  gave,  among  others,  the  following  instructions  to 
the  jiuv,  under  the  exception  of  defendants'  counsel: 

1.  That  under  the  issue  in  this  case,  the  defendants  must 
show  want  of  ordinary  care  and  diligence  on  the  part  of  plaintiff 
or  his  servant,  and  it  is  not  incumbent  upon  plaintiff  to  prove 
that  he  used  ordinary  care  and  diligence. 

2.  That  as  defendants  received  toll  for  the  use  of  their  wharf, 
they  should  keep  it  in  such  condition  as  to  prevent  men  and 
bea8ts,'using  reasonable  care,  from  falling  off  its  sides. 

Plaintiff  had  a  verdict,  and  the  defendant  moved  for  a  new 
trial,  which  being  denied,  they  appealed. 
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if.  JJ.  Furman,  for  Appellant. 

The  driver  of  the  horse  had  an  interest  in  the  result  of  the 
suit  that  he  would  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment  in  this  cause;  and,  also^  that  the  record 
of  the  judgment  herein  would  be  legal  evidence  for  or  against 
the  ^tness  in  some  other  action. 

That  the  witness  was  incompetent  without  a  release  of  the 
plaintiff  to  him  is  clear;  because  if  the  accident  was  caused  by 
his  own  f  atilt  or  carelessness,  the  plaintiff  might  bring  an  action 
against  him — he  was  called  to  inculpate  the  defendb^nts 
and  to  "*"  exculpate  himself.  A  judgment  being  had  [255] 
against  defendants,  its  record  would  b^  legal  evidence  in 
bvor  of  the  witness  in  a  suit  by  plaintiff  against  him.  (Sees. 
392  and  393  of  Pr.  Act;  Moriah  v.  Foot,  8  Taunt.  454,  or  4  Eng. 
C.  L.  B.  164;  Eerrison  v.  Coalesworih,  1  Car.  &  P.  645,  or  11  Id. 
510;  3  Phil,  on  Ev.  p.  105,  note  88;  1  Green,  on  Ev.  Sec.  394 
«d  417;  2  Stephens'  N.  P.  1734;  N(^U  v.  Paddock,  19  Wend. 

'iuty  of  the  plaintiff  to  show  himself  entirely  fault- 
recover,  and  that  instruction  to  the  juxy  might 
)m,    (12  Pick.  177;  2  HaU,  151.) 

Jrane,  for  Respondent. 

:  this  kind  the  distinction  is  drawn  between  the 

the  plaintiff's  and  defendants'  servants  as  wit- 

3  a  party  is  sued  in  consequence  of  the  negligence 

and  the  issue  is  as  to  such  negligence  on  the  part 

,  then  the  servant  or  defendant  is  incompetent  on 

fendant  to  disprove  his  own  negligence;  but  where 

this  case,  is  sued  in  consequence  of  his  own  negli- 

he  servant  of  plaintiff  is  competent  to  prove  such 

(3  Philips'  Evidence,  Am.  Ed.,  1839,  pp.  1525  and 

V.  Shato,  4  Post.  N.  H.  297;  Johnson  v.  Earthy  2 

183:  Powell  v.  Cincimiati  Im.  Co.,  7  Han.  266; 

'itkinsyl  Har..43.) 


L  3,,  delivered  the  opinion  of  the  Court — ^Tebbt, 

an  action  brought  by  plaintiff  to  recover  damages 
3y  the  negligence  of  the  defendants  in  failing  to  keep 
ao.  harf  in  proper  condition;  in  consequence  of  which 

allegea  i.  jligence,  plaintiff  states  that  certain  property  of  his, 
namely,  a  horse  and  harness,  were  destroyed.  On  the  trial,  the 
plaintiff  introduced  his  servant,  who  was  driving  the  horse  at  the 
time  of  the  accident,  as  a  witness.  The  defendants  objected  to 
the  witness  as  being  incompetent,  upon  the  ground  of  interest 
in  the  event  of  the  suit.  The  objection  was  overruled,  and  the 
defendants  excepted. 

It  was  decided  by  this  Court,  in  the  case  of  May  v.  Hanson, 
5  Cal.  360,  '*  that  it  is  not  incumbent  on  the  plaintiff  to  prove 
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the  exercise  by  bim  of  ordinary  care  to  avoid  the  injury,  but 
the  proof  of  want  of  it  upon  the  part  of  the  plaintifP*,  lies  on.  the 
defendant;  that  he  who  avers  a  fact  in  excuse  of  his  own  mis- 
feasance, must  prove  it."  {Beaiy  v.  Oilmore^  16  Penn.  463.) 
In  the  present  case,  the  answer  sets  up  the  negligence  of  the 
plaintiff  or  his  servant,  as  the  cause  of  the  accident;  and  the  act 

of  the  servant  in  the  management  of  the  horse  becomes 
[256]    the  sub-*ject  of  inquiry  at  tiie  trial,  and  the  right  of  the 

plaintiff  to  recover  may  be  defeated  by  the  defendants 
showing  that  the  negligence  of  plaintiff's  servant  was  the  cause 
of  the  injury. 

That  the  witness  was  interested  in  the  event  of  the  suit,  so  as 
to  exclude  his  testimony,  would  seem  to  be  clear  from  the  pro- 
visions of  the  three  hundred  and  ninety-third  section  of  the 
Practice  Act,  and  the  authorities  referred  to  in  Greenleaf  on 
Evidence,  sec.  396.   If  the  plaintiff  recovered  a  judgment  against 
the  defendants,  he  could  not  thereafter  recover  against  the  wit- 
ness for  the  same  injury.    The  defendants  having  alleged  negli- 
gence on  the  part  of  plaintiff,  and  the  plaintiff  having  charged 
the  same  on  the  part  of  defendants,  and  the  Court  having  found 
these  issues  against  the  defendants,  the  judgment  woiUd  have 
been  conclusive  as  between  the  parties,  and  Uie  plaintiff  could 
never  questi6n  them  in  any  subsequent  suit.     And  more  especi- 
ally after  payment  of  the  judgment  by  defendants,  the  witness 
could  not  have  been  sued  for  the  same  cause  of  action.    ''  Thus, 
in  an  actioh  for  an  injury  to  the  plaintiff's  cart  or  coach,  or 
horses,  by  negligently  driving  against  them,  the  plaintiff's  own 
driver  or  coachman  is  not  a  competent  witness  for  him,  without 
a  release."    (Greenleaf  s  Evidence,  sec.  396.)    And  there  is,  in 
principle,  no  difference  between  the  case  where  the  master  is 
plaintiff  and  where  he  is  defendant,  as  the  conduct  of  the  serv- 
ant is  equally  called  in  question  in  both  cases.     The  negligence 
of  the  servant  in  either  case  defeats  the  master.    In  the  case  of 
Bailey  v.  Shaw,  4  Post.  299,  referred  to  by  the  counsel  of  plaintiff, 
the  Court  held,  that  ''when  the  claim  of  the  plaintiff  or  the  de- 
fense rests  upon  any  misconduct  or  failure  of  duty  of  the  agent 
towards  his  employer,  for  which  the  latter  would  be  answerable 
over  to  third  persons,  and  the  agent  would  be  responsible  to 
him,  the  evidence  of  the  servant  or  agent  is  inadmissible  in  favor 
of  his  employer  to  support  such  claim  or  defense,  without  re- 
lease."   And  there  can  be  no  difference  in  principle  between  the 
case  where  the  master  is  responsible  over  to  third  parties,  and 
where  he  is  only  liable  to  the  loss  of  property.    In  the  case 
of  Noble  V.  Paddock,  19  Wend.  466,  Chief  Justice  Nelson  says, 
'*  Therefore,  when  the  action  involves  a  breach  of  duty  on  tiie 
part  of  the  agent,  or  servant,  he  cannot  be  called  to  disprove 
it,  because,  ^  the  fact  should  be  established,  he  would  be  liable 
over." 

The  question  asked  the  witness  was  a  leading  one,  and  should 
have  been  overruled.  The  instruction  of  the  Court,  though  or- 
roneous,  may  or  may  not  have  mislead  the  jury.    As  the  case 
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most  be  reyersed  on  the  other  grounds,  it  is  tmnecessaiy  to  de- 
cide as  to  the  injury  done  by  giving  the  instruction  alluded  to. 
Judgment  reversed,  and  cause  remanded. 


*BLISS  V.  WYMAN  et  al.  1257] 

1  Hauczottb  PBOflEonnoN— Detensb  zk  Action.— The  defense  that  the  de- 
fendant acted  by  adyice  of  counsel,  must  show  that  such  advice  was 
given  npon  a  full  and  fair  statement  of  the  facts. 

Appeal  from  the  District  Court  of  Eleventh  Judicial  District, 
County  of  El  Dorado. 

This  was  an  action  brought  by  the  plaintiff,  Bliss,  against  the 
defendants,  for  damages  sustained  by  reason  of  a  malicious  pros- 
ecution. The  chief  ground  of  the  defense  was  that  the  defend- 
ants had  acted  under  the  advice  of  counsel,  in  preferring  a  charge 
of  grand  larceny,  for  stealing  cattle,  against  the  plaintiff,  and 
causing  him  to  be  indicted  therefor.  The  testimony  in  the  case 
discloses  that  they  did  state  some  of  the  most  prominent  facts  to 
tiieir  usual  counsel,  who  advised  them  to  go  before  the  district 
attorney  and  make  the  same  statement  to  him,  and  act  in  the 
matter  as  he  should  advise;  that  they  did  go  before  the  district 
attorney  with  their  complaint,  and,  under  his  advice,  had  the 
plaintiff  arrested  and  indicted.  The  evidence  further  shows 
that  they  neglected  to  disclose  certain  matters  of  which  they  had 
information,  tending  to  establish  the  innocence  of  plaintiff— such 
as  the  notoriety  of  plaintiff's  possession  of  the  cattle;  his  dis- 
claimer of  interest  therein;  hiis  seeking  advice  as  to  the  disposi- 
tion he  should  make  of  the  cattle;  and  his  standing  in  the  com- 
munity. 

Plaintiff  recovered  judgment  for  two  thousand  four  hundred 
and  sixteen  dollars,  and  defendants  appealed. 

JVvnana  ds  Eyer,  for  Appellants. 

Sanderson  &  Hewes,  for  Respondent. 

Tebbt,  J.,  delivered  the  opinion  of  the  Court— -Bubnett,  J., 
concurring. 

This  is  an  appeal  from  a  judgment  in  an  action  for  malicious 
prosecution.  There  are  no  errors  of  law  assigned.  The  appel- 
lants' argument  is  addressed  to  the  facts  of  the  case,  and  these 
facts  abundantly  sustain  the  verdict. 

Not  only  is  it  shown  that  there  was  no  reasonable  or  probable 
cause  for  the  prosecution  instituted  by  defendants,  but  that  de- 
fendants, having  every  reason  to  know  the  innocence  of  plaint- 
iff, and  his  uniform  good  character;  and  after  expressing  them- 
selves satisfied  on  this  point,  instituted  from  express  malice. 

In  order  that  a  party  may  avail  himself  of  the  defense  of  ad- 


1.  Approyed,  Boss  y.  fimU,  30  m.  607. 
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Tice  of  connBel,  he  must  show  that  sach  advice  was  given 
[258]    upon  *a  full  and  fair  statement  of  the  facts  within  hiB 

knowledge.    This  does  not  appear  to  have  been  done  in 
this  case. 

The  appeal  is  without  merit,  and  the  judgment  is  affirmed, 
with  ten  per  cent,  damages  and  costs. 


McEWEN  ET  AL.  V.  JOHNSON  et  al. 

AttaomiKST,  Etedbbox  or.— An  order  drawn  hv  a  creditor  on  his  debtor  is 
prima  facie  evidence  of  an  assignment  of  me  debt  pro  ianto^  and  if  ac- 
cepted, will  bind  all  parties. 

Idkm. — The  good  faith  of  the  assignment  being  questioned,  evidence  going 
to  show  a  preyioQS  pledge  of  the  fnnd  is  admissible. 

*  FncDiMGS  MAT  Bkfkb  TO  FliiADiMOS. — ^Thc  findings  of  a  Coort,  sitting  as  a 
jury,  may  refer  to  the  pleadings  for  the  facts  found,  provided  the  refer- 
ence is  sufficiently  distinct,  and  the  facta  are  sufficiently  stated  in  the 
pleadings. 

WxTNSss,  Inooicfxtknot  of.— Where  the  defeat  of  plaintiff  would  inevitably 
result  in  8.  obtaining  the  fond  in  controversy:  BM^  that  S.,  although 
not  a  party  to  the  suit,  was  incompetent  as  a  witness. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  plaintiffs  in  this  case,  creditors  of  one  North,  gamisheed 
the  defendants,  and  under  an  order  of  Court,  obtained  for  that 
purpose,  brought  this  action,  alleging  that  the  defendants  were 
indebted  to  North  in  the  sum  of  about  eleven  hundred  dollars 
at  the  time  of  the  service  of  their  garnishment,  and  praying 
judgment  against  them  for  the  sum  of  four  hundred  and  twenty- 
one  dollars  and  seventy-five  cents.  The  answer  of  the  defend- 
ants denied  indebtedness  to  North  at  the  time  of  the  service  of 
the  garnishment,  but  averred  that  prior  thereto,  they  had  been 
gamisheed  in  the  suit  of  Samuel  Soule  v.  North,  which  suit  was 
brought  to  recover  the  sum  of  eight  hundred  and  eighty-one 
dollars  and  eighty  cents,  interest  and  costa;  and  that  afterwards, 
but  before  the  service  of  plaintiffs'  writ  upon  them,  the  said 
North,  by  order  in  writing,  had  assigned  and  transferred  to 
Samuel  Soule  all  the  indebtedness  due  from  them  to  North, 
amounting  to  the  sum  of  eleven  hundred  dollars,  of  which  the 
plaintiffs  had  due  notice. 

The  evidence  showed  that  defendants  had  accepted  North's 
order  before  the  service  of  the  attachment  in  plaintiffs'  case. 
The  order  was  as  follows: 

"  B.  F.  Hartshome  will  please  pay  Samuel  Soule  eleven  hun- 
dred dollars  out  of  my  wages,  eamt  building  a  steamboat  for  you 
on  the  Colorado  river  the  past  five  months. 

"January  10,  1856.  John  Q.  Nobth." 

"  I  accept  this  order  when  in  funds. 

*'  B.  M.  Habtshobne." 

1.  cited  Parke  v.  mnd$,  14  Cal.  418;  ffikn  v.  Pedc,  80  Cal.  286;  PnUus  ▼.  PaeiAe  G,  d  8. 
jr.  Co.  35  Cal.  36;  distlngnisbed,  Breese  v.  DoyU,  19  0*1. 105. 
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On  the  trial,  the  Talidity  of  the  Sonle  debt  being  de- 
nied by  "^plaintiffs,  defendants'  counsel  offered  to  prove    [259] 
that  the  f  oiiid  in  question  was  pledged  to  Soule  by  North 
before  his  departure  for  the  ColorcSo  river. 

The  Court  held  the  evidence  to  be  inadmissible,  to  which 
ruling  defendant  excepted.  Counsel  for  defendant  also*  pro- 
posed to  introduce  Samuel  Soule  as  a  witness,  which  was  also 
overruled  by  the  Court.  The  following  constitute  the  whole  of 
the  findings  of  the  Court: 

1.  That  the  allegations  of  the  complaint  are  true. 

2.  That  the  allegations  of  the  answer  constituting  the  defense 
therein  set  up,  are  not  true.  Judgment  was  entered  for  the 
plaintiffs.  Defendants  moved  for  a  new  trial,  which  being  de- 
nied, they  appealed. 

Love  db  Frovines,  for  Appellants. 

The  agreement  between  Soule  and  North  before  North's  de- 
parture for  the  Colorado,  that  Soule  should  be  paid  out  of  that 
fund,  operated  as  an  equitable  charge  upon  the  fund;  therefore, 
the  Court  eired  in  excluding  evidence  of  this  agreement.  {So- 
dick  V.  GrandeU,  15  Eng.  L.  &  Eq.  22,  29,  80.) 

The  order  drawn  by  North  upon  the  appellants,  in  favor  of 
Soule,  operated  as  an  actual  assignment  of  the  fund,  in  the 
hands  of  appellants  to  Soule,  and  bound  it  after  notice  to  ap- 
pellants; for  which  reason  the  judgment  is  erroneous.  (MandB- 
vUle  V.  Welch,  5  Wheat.  285;  Blin  v.  Pierce,  2  Vt.  5  Washb.  25; 
Eayt  V.  Story,  3  Barb.  262;  Anderson  v.  De  Soer,  6  Gratt.  363; 
Adams  T.  Bobinaon,  1  Pick.  462;  Harrington  v.  Rich,  6  Vt.  666; 
Cviia  V.  Perkins,  12  Mass.  206;  Bofnns  v.  Bacon,  3  Grant.  346; 
Corser  v.  Craig,  1  Wash.  C.  C.  E.  424.) 

The  finding  of  the  Court  is  insuf&cient,  and  is  not  such  as  is 
required  by  law,  since  it  does  not  state  the  facts  found,  etc. 
(Sec.  180,  Prao.  Act.) 

Jeremiah  Clarke,  for  Bespondents. 

Defendants'  second  point,  and  the  one  on  which  he  evi- 
dently rests  his  case,  seems  from  the  number  of  cases  cited, 
to  be  supported  by  authority.  This,  however,  is  utterly  a 
mistake.  There  is  not  one  of  the  cases  which  supports  the 
position. 

The  principle  which  they  all  recognize,  is  that  laid  down 
by  Judge  Stobt,  in  the  above  cited  case,  5th  Wheat.  285;  that 
a  debt  shall  not  be  ''split  up"  by  assigning  a  part  to  one  and 
a  part  to  another.  Bodick  v.  Orandell,  the  only  English  case 
cited  by  defendants,  is  not  an  authority,  for  the  reason  that 
there  the  judgment  was  against  the  validity  of  the  assignment 
set  up.  Besides,  this  was  in  a  Court  of  Equity;  exactly  the 
same  thing  is  true  of  Eoyt  v.  Story  (3  Barb).  In  the  other 
cases  cited,  the  order  in  each  instance  was  in  terms  for  the 
whole  amount  of  the  indebtedness.  Most  of  them  are 
from  the  New  England  States,  *and  this  not  as  an  ac- 
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cidental  circumstance.  It  is  the  common  practice  in  that  comi- 
try,  to  appropriate  a  debt  due  towards  the  payment  of  one 
owing,  just  as  it  is  to  answer  one  question  by  asking  another. 
In  a  word,  this  Court  is  now  called  upon  to  decide,  for  the 
first  time  in  this  countiy,  or  England,  that  an  order  on  a  debtor 
for  ft  sum  of  money  not  purporting  to  be  for  the  whole  debt, 
will  constitute  a  legal  assignment  of  so  much  of  the  debt  as  is 
covered  by  the  sum  named. 

Burnett,  J.,  deliyered  the  opinion  of  the  Court— Murray,  C. 
J.,  concurring. 

It  is  objected,  in  this  case,  that  the  finding  of  the  Court,  sit- 
ting as  a  jury,  was  defectiye  and  insufficient.  The  finding  was 
simply  ^'that  the  facts  stated  in  the  defendant's  complaint  are 
true;"  and  *'  that  the  facts  stated  in  the  defendant's  answer  are 
not  true." 

By  the  second  subdivision  of  the  thirty-ninth  section  of  the 
Practice  Act,  the  complaint  must  contain  "  a  statement  of  the 
facts  constituting  the  cause  of  action,"  and  by  the  one  hundred 
and  eightieth  section,  the  finding  of  the  Court  must  contain  a 
statement  of  '*  the  facts  found."  Under  these  provisions,  we 
think  that  the  finding  may  well  refer  to  the  pleadings  for  a  spec- 
ification of  the  facts  found  and  not  found;  provided^  such  refer- 
ence is  sufficiently  distinct  to  make  it  intelligible,  and  the  facts 
are  sufficiently  stated  in  the  pleadings.  In  tiiis  case,  there  was 
a  very  clear  and  simple  statement  of  the  facts,  in  botii  the  com- 
plaint and  answer. 

It  is  also  objected  that  the  evidence  did  not  warrant  the  find- 
ing of  the  Court,  especially  as  regards  the  facts  stated  in  the 
answer.  This  is  certainly  true.  The  finding  is  ''  that  the  facts 
stated  in  the  defendants'  answer  are  not  true,"  when  it  is  clear, 
from  the  opinion  of  the  Court,  that  the  general  negation  is  sidt 
true.  Many  of  the  facts  stated  in  the  answer  were  very  fully 
and  conclusively  proven.  But  the  question  arises,  whether  the 
defendants  were  injured  by  this  general  finding?  Had  the  find- 
ing distinguished  between  the  facts  fully  proven  and  those  con- 
sidered doubtful,  would  the  case  of  the  defendants  have  been  in 
any  better  condition?    We  think  not. 

As  to  the  question  whether  the  order  drawn  by  North,  upon 
the  defendants,  was  9k  prima  facie  assignment  of  the  debt  due 
from  the  defendants  to  North,  we  think,  there  can  be  no  doubt. 
Even  if  it  had  been  for  only  a  part  of  the  debt,  no  one  could 
have  made  the  obligation  but  the  defendants.  It  would  seem 
that  a  debtor  may  accept  orders  in  favor  of  different  persons, 
for  different  portions  of  the  debt,  and  those  accepted  orders  will 
bind  all  parties. 

It  is  also  objected,  by  defendants,  that  the  finding  of 

[261]    the  Court  *was  not  warranted  by  the  pleadings.    This 

objection,  we  think,  is  not  well   founded.     The  only 

pleading  allowed  on  the  part  of  the  plaintiff,  is  the  complaint 

and  demurrer  (section  thirty-eight),  and,  by  the  provisions  of. 
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section  sixty-five,  "the  allegation  of  new  matter,  in  the  answer, 
shall,  on  tnal,  be  deemed  controverted  by  the  adverse  party, 
as  upon  a  direct  denial   or  avoidance,  as  the  case  may  require." 

The  decision  of  the  Court  below,  in  rejecting  the  evidence  of- 
fered by  defendants,  to  prove  that,  by  the  agreement  between 
North  and  Soole,  made  before  the  departure  of  North  for  the 
Colorado,  the  fund  in  question  was  pledged  to  the  payment  of 
Soule*s  demand,  was  erroneous.  The  testimony  was  admissible, 
as  a  drciimstan  e,  to  explain  the  bona  fides  in  the  drawing  of 
the  order. 

The  rejection  of  Soule's  testimony  was  correct.  He  was  cer- 
tainly as  much  interested  as  the  plaintiff  himself,  and  should 
have  been  made  a  party,  had  the  defendants  required  it. 

As  the  case  must  be  reversed,  and  a  new  trial  had,  it  is  not 
proper  that  we  ^ould  intimate  any  opinion  as  to  whether  there 
was  any  evidence  to  sustain  the  charge  of  fraud  in  drawing  the 
order. 

The  judgment  will  be  reversed,  .and  the  cause  remanded. 


MAEBIS  ET  AL.  V.  BICENELL  sr  al;  ^ 

'Watkb  BioBis — Agtuai*  Appbofbiation. — ^Where  a  ditch  was  ont  by  the 
grantors  of  the  plaintiffs,  for  the  purpose  of  draina|^e  simply,  and  not 
with  the  bona  ftae  intention  of  appropriating  the  water  thus  diTerted  to 
some  nsefol  object,  and  the  ditches  of  defendant  were  built  for  the  ex- 
press purpose  of  taking  said  water,  and  did  do  so :  Held,  that  thereby  they 
gained  a  priority  over  the  grantors  of  plaintifh,  and  all  persons  holding 
under  them. 

^  Idem. — Inbuffioisiit  Appbopbiation.— Merely  cutting  a  ditch  for  a  drain, 
and  using  the  water  for  no  useful  purpose,  gives  no  priority. 

Idkm. — DooTBiHB  OF  Biz«AnoN. — But  where  a  ditch  is  made  for  the  purpose 
of  using  the  water,  the  right  thereto  dates  from  the  commencement  of 
the  work. 

'  Idem. — Not  Fobpbited  bt  Chanob  of  Usb. — ^The  mere  change  in  the  use 
of  water  from  one  mining  locality  to  another  does  not  forfeit  the  right. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

In  the  fall  of  1851,  certain  parties,  under  whom  plaintiffs 
claim,  cut  a  ditch  from  a  certain  ravine  in  Todd's  Valley,  called 
Main  Bavine.  In  the  beginning  of  1852,  other  parties,  under 
whom  defendants  claim,  cut  two  ditches  from  the  same  ra- 
vine, and  above  the  ditch  of  plaintiffs.  This  suit  was  brought 
to  tiy  the  right  of  the  parties  to  the  water  flowing  in  the  Main 
Bavine,  and  to  perpetually  enjoin  defendants  from  using  any 
of  the  water,  so  as  to  prevent  its  natural  flow  to  plaintiff's 
ditch. 

*The  defendants  took  the  ground  that  the  ditch  out  by    [262] 
plaintiff's  grantors,  was  oidy  intended  and  used  as  a 
drain  to  carry  off  water  from  their  mining  claims,  and  not  to  sup- 

*aame  caBe.  10  C§1.  217. 

1     Cited  McKinney  y.  Smith,  21  Cftl.  Z81;N.C.iiS.  C.  Co.  ▼.  Kidd,  87  C«l.  819. 

2.    Cited  Davit  ▼.  Gale^  82  Cal.  S3;  approved  Woolman  y,  Oarri$tger,  1  Moat.  M3. 
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ply  water  for  mining  purposes;  and  ihat  before  plaintiffs  so  ap- 
plied the  water  through  their  ditch,  defendants  had  constructed 
their  ditches  and  used  the  water  for  mining  purposes,  and  thus 
gained  a  priority  OTcr  plaintiffs.  The  evidence  was  conflicting 
upon  this  point,  and  the  Court  below  instructed  the  Jury  as  fol- 
lows: 

^  '^That  if  they  belieyed  from  the  evidence  that  the  Main  Ba- 
vine  Ditch  was  constructed  prior,  in  point  of  time,  to  the  ditch 
or  ditches  of  the  defendants,  and  the  waters  of  the  ravine  di- 
verted thereby,  it  made  no  difference  what  the  original  intention 
in  constructing  it  might  have  been,  provided  the  use  was  not 
abandoned  prior  to  the  time  that  defendant's  rights  attabhed; 
and  that  plaintiffs  did  not  lose  their  rights  by  varying  the  use 
from  the  original  objects  of  the  ovmers." 

The  defendants  excepted  to  the  giving  of  the  above  instruc- 
tions: 

The  case  was  tried  by  a  jury,  who  found  a  verdict  for  plaint- 
iffs, whereupon  the  Court  rendered  jud^ent  against  the  defend- 
ants for  the  damages  as  found  by  the  jury,  and  perpetually  en- 
joined defendants  from  using  the  water  in  dispute. 

Defendants  moted  for  a^xew  trial,  which  being  denied,  they 
appealed. 

Smith  db  Hardy ^  for  Appellants*. 

Hc^  dt  EiUyer,  for  Bespondents* 

BuENETT,  J.,  delivered  the  opinion  of  the  Court— Mttbbax,  C. 
J.,  concurring. 

Certain  instructions  were  offered  by  defendants,  which  were 
not  given  by  the  Court,  but  as  no  exception  was  taken,  we  can- 
not notice  the  action  of  the  Court  in  this  respect. 

The  first  question  that  arises,  and  which  is  the  most  import- 
ant one  in  this  case,  is  whether  diverting  the  water  from  its  nat- 
ural channel  for  the  purpose  of  drainage  simply,  is  such  an  ap- 
propriation of  that  element  as  to  give  the  party  a  right  as 
against  others  who  wish  to  appropriate  the  water  for  useful 
purposes. 

In  the  case  of  Kelly  v.  The  NaUma  Water  Co.,  5  Cal.  105, 
this  Court  held  that  ^'possession  oractual  appropriation  must  be 
the  test  of  priority  in  all  claims  to  the  use  of  water,  whenever 
such  claims  are  not  dependent  upon  the  ownership  of  the  land 
through  which  the  water  flows." 

From  this  decision,  it  follows  that  there  must  be  an  actual 
appropriation,  and  it  would  seem  clear  that  such  actual  appro- 
priation must  be  for  some  useful  purpose  allowed  by  law.  In 
fact,  merely  turning  the  water  from  a  claim  with  the  in- 
[263]  tention  to  ^dispense  vrith  its  use,  is  no  actual  appropria- 
tion at  all.  It  also  follows,  from  the  same  decision,  that 
until  such  actual  appropriation  there  can  exist  no  complete  right 
to  the  use  of  the  water,  for  the  party  may  never  cany  out  his 
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intention.  But  it  was  also  held  in  that  case,  that  if  a  party  com- 
menced first  to  construct  a  work  in  good  faith,  then,  although 
his  power  of  enjoyment  would  not  commence  until  its  comple- 
tion, yet  the  right,  as  against  others^  would  have  relation  to  the 
time  of  commencement. 

From  these  principles,  it  would  seem  legitimately  to  follow, 
that  if  the  ditch  of  plaintiffs  was  cut  for  the  purposes  of  drain- 
age simply,  and  not  with  the  bonajide  intention  of  appropriating 
the  water  thus  diverted,  to  some  useful  object,  and  the  ditch  or 
ditches  of  defendants  were  commenced  first  in  good  faith  with 
the  intent  thus  to  appropriate  the  water,  and  before  any  actual 
appropriation  by  the  plaintiffs  or  their  grantors  for  mining  pur- 
poses, then  the  defendants  gained  a  priority  over  the  grantors 
of  plaintiffs,  and  over  all  persons  holding  under  them. 

Unless  the  grantors  of  plaintiffs  had  constructed  their  ditch 
with  the  intention  of  using  the  water  for  mining  or  other  useful 
purposes,  or  after  its  construction  they  had  actually  so  applied 
it,  the  d^endants  could  not  know  that  they  ever  would  so  apply 
it  or  intended  so  to  apply  it.  If,  at  the  time  plaintiff's  ditch 
was  made,  such  intention  had  existed  and  been  avowed,  and 
afterwards  carried  out  in  good  faith  within  a  reasonable  time, 
considering  all  the  circumstances,  then  defendants  could  not, 
by  any  act  of  theirs,  rightfully  appropriate  any  water  in  the 
ravine,  necessary  to  fill  the  ditch  of  plaintiffs  according  to  its 
actual  capacity  at  the  date  of  the  commencement  of  defendants' 
ditch  or  ditches. 

From  these  principles,  it  follows  that  the  mere  prior  con- 
struction of  a  <^tch  and  diverting  the  waters  of  a  stream  wiU 
not  give  the  party  any  priority  over  others.  There  must  be  an 
actual  appropriation,  or  intention  to  appropriate,  followed  by 
due  diligence. 

The  next  question  that  arises  in  this  case  is,  whether  a  party 
who  makes  a  prior  appropriation  of  water  can  change  the 
place  of  its  use,  without  losing  that  priority  as  against  those 
whose  rights  have  attached  before  the  change.  TMs  question, 
we  think,  can  admit  of  but  one  answer.  It  would  seem  clear 
that  a  mere  change  in  the  use  of  water,  from  one  mining  local- 
ity to  another,  by  the  extension  of  the  ditch,  or  by  the  construc- 
tion of  branches  of  the  same  ditch,  would  by  no  means  affect 
the  prior  right  of  the  parfy.  It  would  destroy  the  utility  of 
such  works  were  any  other  rule  adopted.  As  to  the  question 
whether  a  party  can  change  the  use  of  the  water  from  one  pur- 
pose to  another,  without  affecting  his  prior  right,  we  express  no 
opinion,  as  the  point  does  not  arise  in  this  case. 

The  instruction  given  by  the  Court  below  was  not  just  to  the 
defendants,  because  from  its  terms  it  did  not  place  the 
claims  *of  the  parties  upon  the  proper  grounds,  nor  state    [264] 
clearly  the  distinctions  necessary  to  give  the  jury  a  cor- 
rect idea  of  their  duty  under  the  evidence  given  in  the  case. 
For  this  reason,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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HEWLET   V,  FLINT. 

SaIiE  and  Dklitebt — TiTLB,  WHEN  IT  Ykstb.  — Where  the  plaintiff  sold  a 
ntunber  of  bales  of  drillings,  to  A.,  for  the  purpose  of  making  sacks, 
deliverable  to  A.  as  fast  as  he  needed  them  for  manofactoring,  and  A. 
agreed  to  store  the  sacks  as  fast  as  made,  subject  to  plaintiff's  order, 
with  the  privilege  of  retaking  the  sacks  as  he  shonld  make  his  payments: 
Heldf  that  npon  the  delivery  of  the  drills  to  A.,  the  title  thereto  rested  in 
him,  and  that  plaintiff  had  no  lien  thereon,  or  on  the  sacks,  ontil  they 
were  delivered  to  him. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco- 

This  was  an  action  against  Flint,  the  keeper  of  a  warehoase 
in  San  Francisco,  for  the  recovery  of  twenty-five  bales  of  drill- 
ing, and  damages  for  its  detention.  The  plaintiff,  under  the 
contract  set  out  in  the  opinion  of  the  Court,  gave  C.  L.  North 
an  order  on  Flint,  the  warehouseman,  in  whose  warehouse  the 
drills  mentioned  in  the  contract  were  stored,  for  fifty  bales 
thereof.  North  took  from  Flint  a  warehouse  receipt  for  twenty- 
five  bales  of  drilling,  and  pledged  the  same  to  Wells,  Fargo  & 
Co.  for  a  loan  of  one  thousand  five  hundred  dollars,  who  de- 
livered up  the  receipt  to  North,  and  took  one  in  their  own  name. 
The  Court  rendered  judgment  for  defendant. 

Plainltiff 's  motion  for  a  new  trial  being  denied,  he  appealed. 

McDougal,  Aldrich  and  Sharpy  for  Appellant. 
BJaUeck,  Peachy  &  BiUings^  for  Bespondent. 

BuKNETT,  J.,  delivered  the  opinion  of  the  Court — ^Mubbay,  C. 
J.,  concurring. 

The  decision  of  this  case  will  turn  upon  the  meaning  of  the 
following  contract: 

"  Sold  to  Mr.  C.  L.  North,  for  account  of  Mr.  J.  C.  Hewlet, 
(247)  two  hundred  and  forty-seven  bales  brown  drills,  as  fol- 
lows: price,  (9f )  nine  and  three-quarter  cents  per  yard;  terms, 
payable  fifteenth  day  of  July  next;  said  North  to  receive  from 
time  to  time,  as  he  may  want  for  manufacturing  into  bags,  all 
the  entire  purchase,  he  (North)  depositing  the  manufactured 
bags  in  a  fireproof  warehouse  to  the  order  of  said  Hewlet,  from  > 
day  to  day  as  they  are  manufactured,  said  North  delivering  the 
warehouse  receipts  to  said  Hewlet  as  he  receives  &em, 
[265]  said  North  having  *the  privilege  of  drawing  from  ware- 
house the  manufactured  bags  upon  said  Hewlet's  order, 
as  he  may  want,  by  making  such  payment  as  may  be  mutually 
agreed  upon.  Said  North  to  have  the  benefit  of  the  present 
month's  unexpired  storage  of  the  drills,  after  which  montii's 
storage  said  North  is  to  pay  for  such  storage  as  may  accrue  upon 
the  said  drills.  It  is  also  understood  the  storage  upon  the  man- 
ufactured bags  shall  be  paid  by  the  said  North. 

''Approved  by  both  parties  this  (28)  twenty-eighth  day  of 
April,  1856. 

"Hunt  &  Gray,  Brokers,  91  Front  street." 
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After  delivery,  and  before  payment  of  the  purchase-money,  or 
storage  of  the  sacks  by  North,  in  whom  was  the  title  of  that 
portion  of  the  property  delivered  vested,  so  as  to  make  a  sale 
valid  to  a  bona  Jide  purchaser?  Could  North  have  sold  the  sacks 
before  storage,  and  the  bona  Jide  purchaser  obtain  a  good  title? 

It  is  clear  from  the  agreement  that  it  was  a  sale  to  North,  not 
a  mere  hiring  of  North  to  make  the  sacks.  Tlie  sacks  were  not 
the  property  of  plaintiff.  The  goods  were  to  be  delivered  to 
North  from  time  to  time  as  he  needed  them,  and  he  was  to  store 
the  sacks  and  deliver  over  the  receipts  to  plaintiff.  These  stipu- 
lations were  intended  to  secure  the  plaintiff  from  incurring  the 
risk  of  a  delivery  of  all  the  goods  at  one  time.  By  delivering 
only  a  portion  at  a  time,  the  plaintiff  only  incurred  the  risk  of 
losing  the  portion  delivered.  But  it  womd  seem  to  have  been 
the  intention  of  the  parties  that  the  title  to  the  drills  should  vest 
in  North,  from  time  to  time,  as  they  were  delivered.  When  the 
material  was  made  up  into  sacks,  and  the  sacks  stored  and  the 
receipts  delivered,  plaintiff  would  then  have  a  lien  upon  the 
sacks.  Before  the  delivery  of  the  bales,  the  property  was  in 
plaintiff,  and  any  loss  by  accident  would  have  fallen  upon  him. 
After  delivery,  the  loss  would  have  fallen  upon  North.  The 
plaintiff  was  willing  to  trust  North  for  the  portion  of  the  goods 
lirst  delivered,  and  then  upon  his  pledging  the  sacks  manufac- 
tured from  that  portion,  he  was  willing  to  trust  him  for  another 
portion.  That  he  was  willing  always  to  trust  North  personally 
for  one  portion  of  the  goodis,  would  seem  clear  from  the  fact 
that  the  first  delivery  to  North  was  without  security,  while  the 
other  portions,  by  the  terms  of  the  contract,  were  only  to  be 
delivered  upon  a  pledge  of  the  sacks.  If,  then,  the  plaintiff  de- 
livered the  second  portion  without  the  performance  of  the  con- 
ditions mentioned,  he  waived  their  peiformance,  and  the  title 
vested  in  North  in  the  same  way  as  it  would  have  done  had  these 
conditions  been  fully  performed.  The  view  we  take  of  the  con- 
tract is  this:  Upon  iiie  first  delivery,  the  title  of  the  portion 
delivered  vested  in  NorUi,  and  he  could  sell  to  any  bona  fide 
purchaser.  And  so  in  reference  to  any  portion  subse- 
quently delivered.  *When  the  sacks  were  made  and  [266] 
stored,  and  the  receipts  of  tiie  warehouseman  turned  over 
to  plaintiff,  then  his  lien  attached  upon  the  sacks,  but  he  never 
had  any  lien  upon  the  unmanufactured  materials. 

The  cases  cited  by  counsel  on  both  sides,  have  very  little 
bearing  upon  the  peculiar  facts  of  this  case.  We  have  not 
found  any  case  similar  in  its  circumstances.  The  contract  was 
framed  with  much  skill  for  the  just  protection  of  both  parties, 
but  carried  out  with  some  carelessness  on  the  part  of  plaintiff, 
and  bad  faith  on  the  part  of  North.  We  can  see  no  error  in  the 
decision  of  the  Court  below,  and  the  judgment  is,  therefore, 
affirmed. 
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SELOVER   V.  MIERICAN    RUSSIAN   COMMERCIAL 
COMPANY. 

'  Husband  and  "Wipe— Sale  op  Wipe's  Skparatk  Pbopeety.— Where  a /erne 
sole  becomes  the  owner  of  shares  of  stock  in  a  company,  and  afterwards 
marries,  and  after  marriage  the  husband  and  wife  execute  an  endorse- 
ment on  the  certificate  of  stock,  purporting  to  sell  the  same  to  A ,  with- 
out any  privy  examination  of  the  wife,  and  there  being  at  the  time  no 
inventorr  of  the  separate  property  of  the  wife  on  record:  JTeld,  that 
such  sale  was  Toid,  as  against  a  suosequent  purchaser,  under  an  instru- 
Bient  duly  signed  and  acknowledged.  ' 

Idem. — Constii'utional  Kights  op  WiPE.—The  capacity  of  wife  to  hold  sep- 
arate property  is  created  'T)y  the  constitution,  and  her  title  thereto,  de- 
pends upon  the  mode  of  acquisition,  and  Tests  before  the  inventory  can 
be  filed. 

Idem. — Intent  op  Act. — The  intention  of  the  Legislature,  was  to  make  the 
filing  of  the  inventory  notice  of  the  title  of  the  wife,  and  not  of  her  in- 
tention to  assert  her  right. 

Idem. — Sale  op  Wipe's  Propebtt. — Under  our  statute,  the  sale  of  the  sep- 
arate property  of  the  wife,  whether  real  or  personal,  must  be  in  writ- 
ing, signed  and  acknowledged  in  the  manner  pointed  out  by  the  statute, 
or  it  is  void. 

Idem. — ^Validitt  op  Statute. — ^From  the  position,  that  the  capacity  of  the 
wife  as  to  her  separate  property  is  e^ual  to  that  of  the  husband  as  to  his 
separate  proper^,  grave  doubts  exist  as  to  the  validity  of  some  of  the 
provisions  ofour  statute. 

Convetanoes,  Defective  cannot  be  Bepobked. — ^Defective  deeds  and  ao- 
knowledgments  of  married  women*  cannot  be  reformed  in  chancery. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

The  defendant  was  a  corporation  with  a  capital  stock  of  three 
hundred  thousand  dollars,  divided  into  shares  of  one  hundred 
dollars  each;  certificates  of  stock  were  duly  issued  from  time  to 
time;  and  under  the  Act  of  April  14,  1853,  the  stock  was  trans- 
ferable only  on  the  books  of  the  company.  The  same  was  re- 
quired  by  the  by-laws  of  the  company,  and  stated  upon  the  face 
of  the  certificates.  In  September,  1853,  Virginia  G.  M.  H.  Sin- 
clair, then  sole  and  unmarried,  became  the  owner  of  one  hun- 
dred shares  of  the  stock,  and  received  from  the  company  a 
certificate  for  the  same;  she  afterwards  intermarried  with  Fer- 
dinand Yassault,  and  has  ever  since  remained  his  wife.  On  tiie 
8th  day  of  December,  1854,  Mrs.  Yassault  and  her  hus- 
[267]  band  ^executed  an  endorsement  upon  said  certificate, 
which  endorsement  is  signed,  "Y.  G.  M.  H.  Yassault, 
Ferdinand  Yassault;"  and  purports  to  sell  said  stock  to  Robert 
Wells,  for  value  received.  There  was  no  privy  examination  of 
the  wife.  Wells  presented  the  certificate  ilius  endorsed,  to  the 
officers  of  the  company,  and  they,  at  his  request,  marked  and 
retained  the  same  as  surrendered  and  cancelled,  and  permitted 
the  stock  to  be  entered  on  their  books  as  transferred  to  Wells, 

1.  HuBband  and  vrito;  power  of  wife  over  her  separate  property;  coDStmetion  of  Btatote, 
cited  KevaUc  v.  Kraemer,  B  Cal.  7'i:  Kendall  t  Miller,  9  Gal.  692:  Maday  t.  Love,  25  Gal.  874, 
87ti:  DenUeU  v.  Waldie.  SO  Cal.  142:  Dow  y.  Gould  dt  C.  S,  M,  Co.,  81- Cal.  644;  tove  v. 
Watkint,  40  Cal.  659.  Dibtingnlshed  MiUer  v.  NewUm,  23  Cal.  665.  Gonstraed  BodUiy  t. 
Feri/u»on,  80  Cal.  518. 
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and  issued  to  him  a  certificate  in  his  own  name.  No  inventory 
of  the  separate  property  of  Mrs.  Yassault  had  been  filed  in  the 
Becorder's  office  at  the  date  of  the  transfer  to  Wella  On  the 
18th  day  of  January,  1856,  Mrs.  Yassault  sold  the  stock  to  Sel- 
over,  the  plaintiff,  by  instrument  in  writing,  signed  by  Yassault 
and  wife,  and  duly  acknowledged  by  her  l^fore  a  notary  public. 
Plaintiff  presented  said  instrument  to  the  company,  and  de- 
manded a  transfer  of  said  stock  to  himself,  which  was  refused, 
and  plaintiff  then  brought  this  action  to  recover  the  marketable 
value  of  the  stock.  Judgment  was  given  for  plaintiff  in  the 
Twelfth  District  Court,  and  defendant  appeals  to  this  Court. 

Saunders  d:  Eepbum,  for  Appellants. 

Acts  of  California  Assembly,  1850,  page  254,  sections  3,  4,  5. 
Section  first  of  the  Act  is  only  descriptive  of  the  particular  sorts 
of  properiy  determined  by  ite  mode  of  acquisition,  which  in  the 
capacity  created  by  this  statute  may  become  the  property  of  the 
wife.  In  order  to  have  that  capacity,  at  the  least  as  against 
third  persons,  it  is  just  as  indispensably  necessary  for  her  to 
comply  with  the  peremptory  requirements  of  sections  3,  4,  5,  as 
it  is  for  a  married  woman,  seeking  the  capacity  of  a  feme  sole 
trader,  to  comply  strictly  with  the  statute  creating  that  ca- 
pacity. 

Until  the  property  is  properly  inventoried,  it  is  not  separate 
property  within  the  meaning  of  the  Act,  and  is  subject  to  the 
disposition  of  the  husband,  which  has  been  exercised  in  this 


The  wife  may  relinquish  the  benefit  and  enabling  provisions 
of  the  law,  and  the  purchaser,  by  this  act  and  the  omission  to 
record,  is  assured  of  her  intention  not  to  claim  the  benefit  of 
the  law.  By  section  four  of  the  Act,  the  inventory  in  the 
case  of  real  estate,  in  several  counties,  is  directed  to  be  recorded 
in  each. 

This  could  not  be  intended  merely  as  a  means  of  notice  for 
the  benefit  of  third  persons,  because  such  tiUes  would,  in  any 
event,  have  to  be  deraigned  through  her,  which  would  disclose 
always  title  in  her,  and  the  mode  of  acquisition;  and  the  only 
intelligent  purpose  of  the  Act  must  have  been  to  impose  upon 
the  wUe  this  means  of  indicating  to  the  world  her  claim  of  ex- 
emption of  the  property  as  separate.  She  alone  is  required  to 
sign  the  inventory,  which  is  made  the  exclusive  means  of 
information  *to  third  persons  of  her  claim  and  intention  [268] 
to  hold  property  under  the  provisions  of  the  Act. 

Few,  if  any,  of  the  Common  Law  States,  except  Texas,  have 
similar  statutes  to  ours.  There  the  Courts  have  unhesitatingly 
inquired  into  the  motives  of  the  wife,  and  the  circumstances  sur- 
rounding the  sale,  in  the  absence  of  the  privy  examination 
and  ac^owledgment,  and  applied  the  equity  rules  ordinarily 
applicable  to  separate  estates  in  equity.  (8  Tex.  397,  Homack 
V.  Homack.) 

A  feme  covert,  as  to  her  separate  property,  is  in  equily  to  bo 
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regarded  as  a  feme  sole.  (Jacquis  v.  The  Methodid  Episcopal 
Churchy  17  Johns.  548;  The  Fireman's  Insurance  Co,  of  Albany 
V.  Bay,  4  Barb.  413.) 

Hoge  &  WUson,  for  Respondent. 

The  stock  stood  on  the  books  of  tne  corporation,  and  in  the 
certificate,  in  the  name  of  Y.  G.  M.  Sinclair,  the  maiden  name  of 
the  wife.  The  officers  of  the  corporation  knew  it  was  hers,  and 
hers  separately.  It  was  presented  to  Wells,  by  her  husband, 
with  the  signature  of  her  as  a  married  woman,  purporting  to 
convey  with  her  husband  property  standing  still  in  her  maiden 
name.  Not  only  the  corporation,  but  the  mortgagee  or  pledgee. 
Wells,  knew  it  was  her  separate  property.  Besides,  otherwise 
she  would  not  have  signed  it  at  all.  The  only  reason  why  Vas- 
sault  signs  it  at  all,  is  because  it  was  his  wife's  property.  Here, 
then,  is  full  notice  to  all  of  her  title. 

The  defendant  cannot  pretend  ignorance  of  its  own  stock- 
holder, or  pretend  ignorance  of  law,  nor  set  up  a  statute  intended 
to  protect  creditors.  It  violates  its  duty  in  permitting  a  voluntary 
transfer  in  a  mode  not  permitted  by  law;  and  again  violates  its 
duty  in  not  permitting  a  transfer  when  the  proper  voluntary 
assignment  was  presented. 

Since  writing  the  foregoing,  we  have  found  the  case  of  Ed- 
rington  v.  Ma^leld,  5  Texas  R.  363,  where  it  is  held  that  the 
Legislature  possesses  no  constitutional  power  to  declare  that  the 
title  of  the  wife  to  her  separate  property  shall  be  divested  for 
want  of  registration,  nor  for  that  reason  be  subjected  to  the 
debts  of  her  husband  or  any  other  person.  The  want  of  reg- 
istry only  involves  the  proof  of  its  being  separate  property  in 
more  difficulty,  but  any  satisfactory  proof  is  sufficient. 

The  question  then  is,  can  the  separate  property  of  tlie  wife  be^ 
transferred,  or  a  lien  or  incumbrance  be  executed  thereon  by 
the  act  of  the  husband  and  wife,  except  in  the  mode  indicated 
in  section  6,  Stat.  1860,  p.  264. 

The  acknowledgment  is  a  necessary  part  of  the  conveyance  of 
a  married  woman,  and  is  as  essential  as  signing;  without  it  the 
law  presumes  fraud  and  coercion.  (Mason  v.  Brock,  12  Bis.  R. 
276;  Mariner  v.  Saunders,  6  Gilm.  113.)  In  the  language 
[269]  of  this  *case:  '*  Without  such  acknowledgment  the  deed 
was  absolutely  void,  and  had  no  more  vitality  than  a 
piece  of  blank  paper.  Only  by  virtue  of  such  acknowledgment 
could  the  deed  become  operative;  its  execution  could  be  proved 
in  no  other  possible  way,  and  in  no  other  way  could  she  con- 
vey. The  certificate  of  acknowledgment  of  a  deed  from  a  feme 
covert  to  convey  her  own  lands,  is  as  much  an  essential  part 
of  the  execution  of  the  deed,  as  her  seal  or  signature,  and  with- 
out it  the  law  presumes  that  it  was  obtained  with  fraud  or 
coercion." 

Defective  deeds  and  acknowledgments  of  married  women  are 
absolutely  void,  and  cannot  be  reformed  or  remedied  even  in 
chancery.     {Carr  v.  WiUiams,  10  Ohio,  309;  Martin  v.  DweUy,  6 
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Wend.  9-18;  BuMer  v.  Buckingham,  5  Day,  492;  Hughes  v.  LanCy 
11  HI.  128-9;  BlairiY.  Harrison,  Id.  384;  Agricultural  Bank  Miss. 
V.  Bice,  4  How.  225;  Powell  v.  Monsell,  3  Mason,  356;  McFarlan 
V.  Febiger,  6  and  7  Ohio,  337;  B.  Gilbert  v.  Stanley,  1  Hill  125; 
JKaWin  v.  -Jfite/ieZ,  2  Jac.  &  W.  424;  WHght  v.  J5aZ^r,  2  Ves.  Jr. 
676;  Jackson  v.  Stevens,  16  Johns.  114;  Jackson  v.  Cairns,  20  Id. 
303;  Depeyster  v.  Howland,  8  Cow.  277.)         ' 

The  purchaser  of  the  share  of  stock  is  entitled  to  have  the 
transfer  made  on  the  books  and  a  new  certificate  on  producing 
the  evidence  of  the  assignment  to  the  officers  of  the  corporation. 
{Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90-97;  Ang  &  Ames  on 
Cor.  Sec.  567;  U.  S.  v.  Vau,^hn,  3  Binney,  397.) 

The  act  of  the  officers  of  the  corporation,  transferring  the 
stock  to  Wells,  was  without  force  as  to  the  true  owner,  V.  G.  M. 
Yassault.  (Ang.  &  Ames  on  Cor.  Sec.  579;  Sabin  v.  Bank  of 
Woodstock,  21  Vt.  353.) 

It  is  the  duty  of  the  corporation  not  to  permit  a  transfer  of 
stock  until  satisfied  of  the  party's  authority  to  transfer.  Case 
of  forged  power  of  attorney  to  transfer:  Held,  that  the  original 
owner's  property  in  the  stock  had  not  changed  by  the  transfer 
and  new  certificate;  that  he  was  still  the  legal  owner  and  enti- 
tled to  the  dividends.  Transferable  stock  cannot  be  divested  out 
of  the  proprietor  by  any  act  of  the  company  without  the  proper 
auihorit}'  of  the  stockholder.  (Ang.  &  A.  on  Cor.  Sec.  582-3; 
Davis  V.  Bank  of  England,  2  Bing.  393;  3  Petersdorf  Ab.  410; 
State  of  Ohio  v.  Franklin  Bank  of  Columbus,  10  Ohio,  98.) 

In  HoUis  and  vrife  v.  Francois  et  al.  (5  Tex.  196),  it  was  held: 

*'  The  doctrine  of  Courts  of  Equity  as  to  the  powers  of  femes 
covert  over  their  separate  estates,  are  not  recognized  as  rules  by 
which  the  powers  of  femes  covert  over  their  separate  estates  un- 
der our  statute,  and  their  consequent  liabilities,  are  to  be  deter- 
mined. The  statute  has  prescribed  a  special  mode  for  the  con- 
veyance or  transfer  of  the  property,  and  unless  this  mode  be 
pursued,  the  wife  has  no  power  to  change  her  separate 
estate  *except  for  necessaries  for  herself  and  family,  1270] 
and  for  expenses  incurred  for  the  benefit  of  her  separate 
property." 

This  case  cited  and  approved  in  Sampson  et  al.  v.  Williamson, 
6  Tex.  102. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Mubray,  C. 
J.,  concurring. 

The  points  made  by  counsel,  arise  under  the  fourteenth  section 
of  the  eleventh  article  of  the  Constitution  of  this  State,  and  the 
Act  of  the  Legislature  of  the  17tii  of  April,  1850,  defining  the 
rights  of  husband  and  wife.  The  questions  involved  are  of 
no  ordinary  difficulty,  and  are  important  in  their  character. 

At  common  luw,  the  civil  existence  of  the  wife  was  merged  in 
that  of  her  husband;  she  could  make  no  contract.  But  in 
equity  she  was  treated  as  a  feme  sole  in  respect  to  her  separate 
property.     In  reference  to  the  mere  mode  in  which  she  could 
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dispose  of  her  separate  estate,  there  has  existed  much  difference 
of  opinion.  Chimcellor  Kent,  in  the  great  case  of  the  Methodist 
Episcopal  Church  v.  Jacques  (3  Johns.  Ch.  78),  held  that  a  mar- 
ried woman,  as  to  her  separate  property,  was  not  to  be  deemed 
afeme  sole,  but  a  feme  sole  sub  modo.  The  case  was  reviewed  in 
the  Court  of  Errors,  and  the  opinion  of  the  chancellor  was  not 
sustained.  It  was  settled  in  that  case,  that  a  feme  covert,  as  to 
her  separate  property,  was  to  be  considered  in  equity,  as  a  feme 
sole,  with  the  absolute  right  of  disposition  incident  to  that  state, 
without  the  consent  of  the  trustee,  unless  specially,  restrained 
by  the  instrument  under  which  she  held  her  separate  estate.  It 
was  also  held  that,  though  a  particular  mode  was  specifically 
pointed  out,  it  would  not  prevent  the  wife  from  adopting  any 
other  mode  of  disposition,  unless  she  was  specially  confined  to 
that  mode  by  the  terms  of  the  deed  itself.  (17  Johns.  648;  2 
Kent's  Com.  166.)  The  same  doctrine  is  held  in  the  case  of 
Vanderhien  v.  Mallory  (22  Wend.  526),  and  also  in  the  case  of 
Emng  v.  Smith  (3  Dess.  417^. 

The  fourteenth  section  oi  the  eleventh  article  of  our  consti- 
tution, is  taken  from  the  Constitution  of  Texas.  There  is,  how- 
ever, a  clerical  or  typographical  error  in  the  published  copy  of 
our  Constitution,  in  the  use  of  the  phrase  "  by  marriage,  in- 
stead of  "by  her,  before  marriage." 

The  Texas  Reports  contain  many  cases  very  elaborately  and 
ably  discussed;  some  of  these  cases  arose  under  the  Act  of  the 
Republic  of  January  20,  1840,  and  others  under  the  Constitu- 
tion of  that  State,  and  the  Act  of  the  Legislature  of  March  13, 
1848.  (Hartley's  Digest,  pp.  734-8.)  The  provisions  of  the 
two  Acts  are  very  different  in  some  respects;  and  the  provisions 
of  both  the  Texas  statutes  are  very  different  in  some  respects 
from  our  own  statute. 

The  first  question  that  properly  arises,  is  this:  What 
[271]    capacity  *does  the  Constitution  confer  upon  a  married 
woman*  in  respect  to  her  separate  property,  and  what  in- 
cidents necessarily  belong  to  such  capacity  ? 

In  the  case  of  Edrington  v.  MayHetd,  6  Tex.  363,  it  was  said 
by  Chief  Justice  HEMpmrj.,  in  delivering  the  opinion  of  Uie 
Court,  that  the  capacity  of  the  wife  "  to  hold  propertv,  separate 
and  apart  from  her  husband,  is  as  complete  and  perfect  as  that 
of  the  husband  to  hold  in  his  own  right,  separate  and  apart 
from  his  wife.  There  is  not  the  slightest  difference  in  this  par- 
ticular, between  their  civil  rights  and  capacities."  The  correct- 
ness of  this  position  is  further  shown  by  the  first  section  of  our 
statute,  which  makes  the  capacity  of  husband  and  wife,  as  to 
their  separate  property,  the  same  in  both.  The  capacity  of -the 
wife  to  hold  her  separate  property  being  equal  to  that  of  the 
husband,  or  of  any  other  individual,  the  same  incidents  neces- 
sarily attach  to  her  capacity,  as  to  that  of  the  husband.  The 
Legislature,  therefore,  can  pass  no  act  impairing  her  rights, 
any  more  than  the  rights  of  the  husband.  They  are  both  pro- 
tected alike. 
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The  counsel  for  the  defendant  assumes,  sabstantiallj,  that  the 
capacity  of  the  wife  is  created  bj  the  statute;  and  that  she  can 
only  acquire  that  capacity  by  strictly  complying  with  the  pro- 
visions of  the  third,  fourth  and  fifth  sections,  in  the  same  way  that 
a  feme  sole  trader  does,  by  complying  with  the  statute  creating 
that  capacity.  And  he  insists,  that  until  the  property  is  properly 
inventoried,  it  is  not  separate  property  within  the  meaning  of 
the  act,  and  is  subject  to  the  disposition  of  the  husband. 

This  position  would  seem  to  be  incorrect.  The  capacity  of 
the  wife  is  created  by  the  Constitution,  and  her  title  to  her 
separate  estate  depends  alone  upon  the  mode  of  its  acquisition, 
and  vests  in  her  before  the  inventory  can  be  filed. 

The  counsel  also  insists,  that  '*  the  wife  may  relinquish  the 
benefits  and  enabling  provisions  of  the  law,  and  the  purchaser 
by  this  act,  and  the  omission  to  record,  is  assured  of  her  inten- 
tion not  to  claim  the  benefit  of  the  law."  There  certainly  is 
much  plausibility  in  this  position.  In  reference  to  real  estate, 
the  record  would  always  show  title  out  of  the  husband;  and 
the  diligent  creditor  or  purchaser  would  be  as  well  protected 
without  the  inventory  as  with  it,  if  it  was  the  intention  of  the 
statute  only  to  give  notice  of  the  title  of  tiie  wife,  and  not  of 
her  intention  to  avail  herself  of  the  enabling  provisions  of  the 
statute.  But  this  reasoning  would  not  apply  to  the  personal 
propertv  of  the  wife,  and  the  statute  nowhere  distinguishes  be- 
tween the  two  kinds  of  property,  except  in  the  fourth  section, 
and  this  only  for  the  purpose  of  requiring  the  inventory  to  be 
recorded  in  each  county  where  the  real  estate  is  situated.  That 
the  inventory  was  intended  to  include  both  the  real  and  per- 
sonal property  of  the  wife  is  clear;  not  only  because  the 
statute  makes  no  distinc-*tion  between  the  two,  but  be-  [272] 
cause  the  inventory  must,  in  all  cases,  be  recorded  in  the 
county  in  which  the  parties  reside.  And  although  the  fourth 
section  may  require  that  to  be  done  which  is  not  strictly  neces- 
sary for  the  protection  of  others,  still,  the  language  of  the  stat- 
ute would  seem  to  show  the  intention  of  the  Legislature  to 
make  the  filing  of  the  inventory  notice,  not  of  the  wife's  inten- 
tion to  continue  to  assert  her  right,  but  of  the  claim  itself;  in 
other  words,  it  was  intended  to  give  notice  of  what  property 
the  wife  claimed  to  have  owned  before  marriage,  or  acquired 
afterwards  by  gift,  bequest,  or  devise.  And  the  fifth  section  is 
express,  that  the  filing  of  the  inventory  shall  be  '*  notice  of  the 
title  of  the  wife,"  and  the  effect  of  this  notice  is,  that  '*  all  prop- 
erty belongiDg  to  her,  included  in  the  inventory,  shall  be  ex- 
empt from  seizure  or  execution  for  the  debts  of  the  husband." 

Now,  whether  a  failure  to  file  the  inventory,  would  make  a 
sale  by  the  husband  alone  of  the  wife's  personal  property  valid 
in  the  hands  of  an  innocent  purchaser,  is  a  question  not  in- 
volved in  this  case,  as  both  Wells  and  the  defendant  knew  that 
the  stock  was  the  separate  property  of  the  wife.  The  mistake 
they  made  was  one  of  law  and  not  of  fact. 

From  the  position  that  the  oapacity  of  the  wife,  as  to  her  sep- 
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arate  property,  is  equal  to  that  of  the  husband,  as  to  his  sep- 
arate property,  very  grave  doubts  may  exist  as  to  the  validity 
of  some  of  thej)rovisions  of  our  statute.  In  the  case  cited  from 
5  Tex.  363,  it  was  said  by  the  Chief  Justice,  tiiat  **the  Legis- 
hiture  possesses  no  constitutional  power,  to  declare  that  the 
title  of  the  wife  to  her  property  shall  be  divested  for  want  of 
registration,  nor,  for  that  reason,  it  shall  be  subjected  to  the 
debts  of  the  husband,  or  for  any  other  person  whomsoever." 

A  more  serious  doubt  may  exist,  it  would  seem,  as  to  the 
validity  of  the  ninth  section,  the  provisions  of  which  give  the 
husband  the  absolute  power  of  disposition  of  the  common  prop- 
erty, and  to  make  the  rents  and  profits  of  the  separate  property 
of  both  husband  and  wife,  common  property.  The  substance 
of  this  section  is  to  give  all  the  rents  and  profits  of  the  wife's 
separate  property  to  the  husband,  leaving  her  only  a  reversion- 
ary interest.  The  value  of  property  consists  mostly  in  the  rents 
and  profits;  and  when  by  the  act,  the  husband  has  the  absolute 
power  of  disposition  of  Uiese  rents  and  profits,  without  the  con- 
sent of  the  vnte,  what  becomes  of  her  right  of  property  in  her 
separate  estate  during  the  coverture?  And  it  may  also  be 
doubted  whether  that  portion  of  the  sixth  section,  which  re- 
quires the  signature  of  the  husband  to  make  a  valid  sale,  or  to 
create  an  incumbrance  upon  the  separate  property,  can  be  sus- 
tained. She  is  given  no  power  by  law  over  the  will  of  her  hus- 
band, and  to  make  his  consent  necessary  to  the  sale  and  use  of 
that  which  is  exclusively  hers,  would  seem  inconsistent  with  the 
capacity  conferred  upon  her  by  the  Constitution  itself. 
[273]  But  as  these  ques-'^'tions  do  not  necessarily  arise  in  this 
case,  no  express  decision  is  required,  and  none  made. 

The  next  question  that  arises  in  this  case  is,  whether  a  valid 
sale  of  the  personal  property  of  the  wife  can  only  be  made  by 
her  in  the  mode  provided  in  the  sixth  section  of  our  statute. 

The  main  object  of  that  section  is  the  protection  of  the  vnfe 
against  the  influence  of  the  husband,  and  to  secure  her  perfect 
freedom  of  will  in  the  disposition  of  her  separate  property;  and 
as  that  is  the  end  to  be  attained,  was  it  the  intention  of  the  Leg- 
islature simply  to  provide  a  more  easy  and  stable  mode  of  proof 
as  to  the  wife's  freedom  of  will,  or  was  it  also  the  intention  to 
make  the  privy  examination  of  the  wife  the  only  mode  of  ascer- 
taining that  fact,  and  the  certificate  of  the  officer  the  only  proof 
of  it  ?  It  certainly  may  be  said,  with  much  apparent  reason, 
that  the  protection  of  the  wife  was  the  main  intent — that  her 
freedom  of  will  must  exist  in  fact,  to  constitute  a  valid  transfer 
— that  allowing  her  to  undergo  this  privy  examination  gives  pro- 
tection, as  well  to  the  purclmser  as  to  her,  for  it  furnishes  him 
with  a  mode  of  proof  conclusive  in  its  character,  and  not  liable 
to  be  lost,  like  oral  testimony — ^that  protection  to  the  purchaser 
is  for  her  advantage,  as  it  enables  her  to  sell  the  more  readily — 
and  that  the  main  intent  of  the  statute  would  be  better  accom- 
plished by  allowing  her  to  sell  in  other  modes,  as  well  as  in  the 
mode  provided. 
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The  case  of  Wimack  v.  Wimack,  8  Texas  Rep.  397,  is  referred 
to  by  the  counsel  for  the  defendant,  and  has  an  important  bear- 
ing upon  this  case.  The  bill  of  sale  of  a  slave,  the  separate 
property  of  the  wife,  was  executed  in  1850,  by  Wimack  and 
wife,  but  not  acknowledged  by  her  in  the  manner  prescribed  by 
the  statute  of  that  State,  passed  in  1846.  The  first  section  of 
the  Act  specifies  the  mode  in  which  the  separate  property  of  the 
wife  may  be  conveyed,  and  requiring  her  separate  examination, 
and  then  provides  "that  such  deed  or  conveyance,  so  certified, 
shall  pass  all  the  right,  title,  and  interest,  which  the  husband 
and  wife,  or  either  of  them,  may  have  in  and  to  the  property 
therein  conveyed."    (Hartley's  Digest,  p.  131,  Art.  174.) 

This  statute  nowhere  restrains  the  wife  to  the  very  mode  spec- 
ified; it  only  declares  a  conveyance  made  in  that  mode  to  be 
sufficient.  And  this  was  the  argument  of  counsel,  referring  to 
the  case  of  Jacques  v.  The  Methodist  Episcopal  Churchy  17  Johns. 
Rep.  548,  and  in  delivering  the  opinion  of  the  Court,  the  Chief 
Justice  says: 

''The  statute  which  prescribes  the  mode  of  conveying  the 
vFif e's  property,  does  not  declare  absolutely  void  any  other  mode 
of  conveyance.  It  seems,  from  its  terms,  to  have  had  but  one 
object  in  view,  and  that  was  to  secure  the  freedom  of  will  and 
action  on  the  part  of  tlje  married  woman.  Now,"  continues  he, 
''although  there  was  no  privy  examination  in  this  case, 
yet  the  '^'facts  show  that  there  was  the  most  perfect  free-  [274} 
dom  on  the  part  of  the  wife." 

This  opinion  seems  to  be  in  coiiflict  with  the  previous  case  of 
CallcUian  v.  FaUerson,  4  Tex.  61,  where  it  was  expressly  held 
that  the  privy  examination  of  the  wife,  was  indispensable  to  the 
conveyance  of  her  separate  property. 

The  result  of  the  leading  cases  seems  to  be  this:  that  in  equity, 
uMess  the  instrument  under  which  the  wife  holds  her  separate 
property — and  in  Texas,  the  statute  contains  "negative  words, 
restraining  her  power  of  disposition,  except  in  tiie  very  mode 
pointed  out" — she  may  adopt  any  other  mode;  but  in  case  such 
negative  words  are  used,  then  she  can  only  convey  in  the  spe- 
cific mode  provided. 

Our  statute  provides,  that  "no  sale  or  other  alienation  of  any 
part  of  the  wife's  separate  property  can  be  made,  nor  any  lien 
or  inciunbrance  created  thereon,"  unless  by  writing,  signed  and 
acknowledged  in  the  manner  pointed  out  by  the  statute  itself. 
And  while  the  statute  does  not  say,  in  express  terms,  that  all 
sales  and  incumbrances,  except  those  made  in  the  mode  spec- 
ified, shall  be  void,  it  does  use  negative  words,  conveying  sub- 
stantially the  same  meaning.  And  that  the  statute  intended  to 
embrace  both  the  real  and  personal  property  of  the  wife,  would 
seem  to  admit  of  but  little  doubt;  the  language  is  so  broad  as  to 
include  all;  the  intent  of  the  Act  is  to  include  both  the  real  and 
personal  estate  in  the  inventory,  and  also  in  the  instrument  of 
sale,  and  if  the  sixth  section  does  not  embrace  the  personal  prop- 
erty of  the  wife,  then  it  would  be  unnecessary,  as  tlie  statute 
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concerning  conveyances  proyides  the  mode  in  which  a  wife  may 
convey  her  real  estate. 

There  was  certainly  good  reason  for  securing  the  freedom  of 
the  wife's  will  and  action,  as  well  in  respect  to  her  personal 
as  real  estate.  The  increasing  importance  of  the  personalty 
in  modem  times,  renders  this  the  more  necessary.  It  is  true, 
the  statute  imposes  troublesome  conditions  upon  the  wife,  but 
they  are  intended  for  her  benefit;  she  can  to  some  extent  avoid 
the  inconvenience  of  the  piivy  examination,  in  the  sale  of 
every  article  of  personal  property,  by  executing  a  power  of  at- 
torney. 

It  seems  to  have  been  the  intention  of  our  statute  to  provide 
a  mode  of  alienation,  at  once  simple  and  conclusive,  and  which 
would  equally  protect  the  w^ife  and  the  purchaser.  And  if  the 
Courts  should  sustain  sales  or  incumbrances,  made  or  created  in 
any  other  mode  than  the  one  provided,  it  would  soon  destroy  the 
simplicity  and  efficiency  of  the  rule  itself.  We  should  soon  be 
called  upon  to  decide  that  the  privy  examination  of  a  married 
woman  was  unnecessary  to  convey  her  real  estate,  for  the  same 
reason  would  apply  in  the  one  case  as  in  the  other,  except  that 
the  language  of  the  sixth  section  of  the  Act  defining  the 
[275]  rights  *of  husband  and  wife,  is  in  terms  stronger  than  that 
of  the  statute  concerning  conveyances. 

That  the  acknowledgment  is  a  necessar}'  part  of  the  convey- 
ance of  the  real  estate  of  a  married  woman,  there  can  be  no 
doubt.  Up  to  the  last  moment  she  may  retract  the  execution  of 
the  deed.  {Masoii  v.  Brock,  12*Ills.  276;  and  Mariner  v.  Saund- 
ers, 6  Gil.  113.)  In  the  last  case,  the  Court  says:  "Without 
such  acknowledgo^ent,  the  deed  was  absolutely  void."  Defect- 
ive deeds  and  acknowledgments  of  married  women  cannot  be 
reformed,  even  in  chancery. 

The  judgment  of  the  Court  below  is  therefore  affirmed.        ' 


WILSON  V.  THE  MAYOR  AND  COMMON  COUNCIL  OF 
THE  CITY  OF  SAN  JOSE. 

San  Jo8B— VALroiTY  of  Cmr  Obdinanck. — ^Under  the  charter  of  the  diy  of 
San  Jose,  an  ordinance  abolishing  the  office  of  street  commiBsioner,  and 
snbstitating  fees  instead  thereof,  is  legal  and  binding  on  the  officers. 

AppEAii  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

Wilson,  the  plaintiff  below,  claiming  to  have  been  duly 
elected  street  commissioner  of  the  city  of  San  Jose,  for  the  period 
of  one  year,  from  the  second  Monday  in  April,  1855,  and  en- 
titled to  a  salary  of  one  hundred  and  twenty-five  dollars  per 
month  during  his  term,  presented  his  claim  for  nearly  two 
months'  services,  which  was  rejected  by  the  defendants  on  a 
number  of  grounds — the  principal  one  being,  that  the  common 
council,  on  the  21st  of  May,  1855,  by  au  ordinance  duly  passed, 
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had  abolished  the  salary,  and  afterwards,  upon  the  4th  of  June, 
of  the  same  year,  by  ordinance,  had  abolished  the  office  of  street 
eunimissioner. 

The  question  as  to  the  plaintiff's  right  to  the  salary  was  sub- 
mitted to  the  Court  below,  in  an  agreed  statement,  as  a  matter 
of  difference  which  might  be  the  subject  of  a  civil  action.  The 
Court  below  decided,  among  other  points,  that  the  plaintiff  was 
not  entitled  to  the  salaiy,  but  rendered  judgment  in  his  favor 
the  value  of  twenty  days'  service,  which  was  admitted  to  have 
been  performed  by  him. 

W.  T,  Wallace,  for  Appellant. 
No  brief  on  file. 

Augustus  Bedman,  for  Bespondents. 
No  brief  on  file. 

*MuRBAT,  C.  J.,  delivered  the  opinion  of  the  Court —  [276] 
Tebrt,  J.,  concurring. 

The  eighteenth  section  of  the  charter  of  the  city  of  San  Jose, 
provides  that  the  common  council  shall  have  power  to  create  the 
office  of  city  collector,  and  such  other  offices  as  they  may  deem 
necessary.  The  twenty-first  section  of  the  same  Act  provides 
that  all  officers  mentioned  in  the  Act,  an4  those  created  under 
it,  shall  be  elected  on  the  second  Monday  of  April  of  each  year,, 
and  shall  hold  office  for  one  year. 

Granting  that  the  latter  section  limits  the  i)ower  of  the  com- 
mon council  to  abolish  the  office^  or  remove  the  incumbent, 
(on  which  we  express  no  opinion,)  still,  the  ninth  section  of  the 
Act  gives  the  common  council  the  power  to  fix  the  salaries  of 
office,  and  a  tariff  of  fees  of  officers,  and  we  see  no  reason  why 
the  ordinance  abolishing  the  office  of  street  commissioner,  and 
substituting  fees  instead  thereof,  is  not  legal  and  binding  on  the. 
officers. 

Judgment  affirmed. 


DBAPER  V.  NOTEWAEE. 

HufDAUUB,  WHSN  wnx  IssTTB.— The  writ  of  mandani'ua  can  only  be  issned  to 
compel  the  i>erf ormance  of  an  act  or  duty  clearly  enjoined  by  law,  and 
in  a  cose  where  the  party  has  no  other  plain,  speedy  and  adequate 
remedy. 

Couirnr  AunrroB— Powbb  to  Draw  Wabbantb. — Under  the  Act  of  1851,  the 
conntv  auditor  can  only  draw  warrants  where  the  claim  is  audited  by 
himself.  This  is  a  defect  in  the  law  which  this  Oonrt  cannot  remedy, 
on  the  pretext  of  public  convenience. 

Appeal  from  the  District  Court  of  the  eleventh  Judicial  Dis- 
trict, county  of  El  Dorado. 

This  was  a  petition  for  a  peremptory  mandamus,  on  the  part 
of  the  relator.  Draper,  then  one  of  the  supervisors  of  El  Dorado 
county,  against  Noteware,  then  the  auditor  of  said  county* 
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The  complaint  was  that  the  relator,  being  the  holder  of  cer- 
tain claims  against  the  county  of  El  Dorado,  which  had  been 
audited  and  allowed  by  the  board  of  supervisors,  and  pi-esented 
in  such  form  to  the  said  auditor,  whose  duty  it  was,  resulting 
from  his  official  station,  to  draw  his  warrant  in  favor  of  relator 
on  the  county  treasurer,  for  the  amount  of  said  audited  ac- 
counts, and  had  refused  to  issue  his  warrant  upon  the  county 
treasurer  therefor!  The  answer  of  the  auditor  set  up,  that  the 
law  did  not  enjoin  upon  him  the  duty  of  issuing  warrants  upon 
the  audited  accounte  of  the  8uperyisors,and  denied  that  the 
petitioner  was  entitled  to  any  relief,  for  the  reason  that  bis 
account  was  illegal,  and  should  not  have  been  allowed  by  the 
supervisors,  etc. 

Upon  the  return  of  the  alternate  vmt,  the  case  was 
[277]    tried  by  *the  Court,  without  the  intervention  of,  a  jury, 
who  granted  the  peremptory  writ;  from  which  judgment 
this  appeal  was  had. 

Newell  dh  WiUiama,  for  Appellant. 

Now,  it  occurs  to  us  that  it  should  first  be  shown  that  the 
drawing  of  warrants  upon  the  County  Treasurer,  in  favor  of 
persons  upon  accounts  ^owed  by  the  *'  board  of  supervisors," 
is  an  act  which  the  law  especially  enjoins  upon  the  recorder. 
Has  the  relator  shown  this?  or  does  the  District  Judge  show  it? 
We  say  not.  We  have  examined  the  statutes  carefully,  and 
have  not  been  able  to  find  a  single  sentence,  even,  to  the  effect 
contended  for.  The  thirtieth  section  of  the  Act  of  1851  (see 
Codified  Laws,,  page  845),  concerning  county  recorders,  only  au- 
thorizes the  recorder  to  issue  a  warrant  when  he  has  audited  the 
account,  and  only  allows  him  to  audit  such  accounts,  or  de- 
mands, as  are  not  directed  by  law  to  be  settled  and  allowed  by 
some  other  person  or  tribunal.  But  the  accounts  in  this  in- 
stance, as  appears  by  the  petition,  were  allowed  by  another 
tribunal,  to  wit:  the  "board  of  supervisors;"  then,  certainly, 
the  ''section"  does  not  authorize,  much  less  direct,  the  re- 
corder or  auditor  to  issue  his  warrant  in  cases  like  the  one  be- 
fore us. 

Our  opinion,  gathered  from  the  statute  and  the  following 
cases,  to  wit:  Fi^  v.  Weaiherwax,  2  Johns.  Cas.  217,  note  7, 
and  cases  there  cited;  1  Wendell,  318,  The  People  v.  The 
Trustees  of  Brooklyn;  The  People  v.  Olds,  3  Cal.  167;  Jfowler 
V.  Pierce,  2  Cal.  165,  is,  that  tiiis  writ  should  be  granted  in 
all  cases  where  the  Act  in  question  is  especially  enjoined  by 
law.  There  is  no  other  plain,  speedy,  and  adequate  remedy, 
and  the  principles  of  justice  require  the  act  to  be  done;  for  the 
law  might  enjoin  acts  generally,  which  embraced  the  one  in 
question,  and  there  might  be  no  other  remedy,  yet  the  writ 
would  not  be  granted  unless  the  cause  of  the  applicant  seeking 
it  was  just. 

Again,  we  understand  the  rule  to  be  well  established  that 
eveiy  inferior  tribunal,  officer,  or  Court  created  by  statute,  for 

270 


Digitized  by  VjOOQIC 


Jan.  1857.]  Dbapeb  v.  Noteware.  278 

special  purposes,  must  act  in  accordance  with  the  strict  letter  of 
the  law,  and  must,  at  every  stage  of  any  proceeding,  prove  or 
show  its  jurisdiction,  or  power  to  act,  in  the  particular  manner 
proposed.  (See  Blooni  v.  Burdick,  1  Hill,  130;  1  Johns.  Cas. 
20;  1  Caines,  594,  and  3  Id.  129.) 
I  The  law  in  reference  to  the  powers  of  inferior  tribunals  must 

be  strictly  pursued. 

j  Sanderson  db  Hewes,  for  Respondent. 

1  No  brief  on  file. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J.,  concurring. 

♦This  was  a  proceeding  by  mandamus  in  the  Court  be-    [278] 
[  low?  to  compel  the  defendant,  as  county  auditor,  to  draw 

I  his  warrant  on  the  treasurer  of  El  Dorado  County  in  favor  of 

the  plaintiff  for  certain  amounts,  audited  and  allowed  to  him  by 
the  supervisors  of  said  county.  Several  errors  are  assigned  by 
the  appellant,  only  one  of  which  it  will  be  necessary  to  notice. 

The  writ  of  mandamus  can  only  be  issued  to  some  inferior 
Court,  board,  or  officer,  to  compel  the  performance  of  an  act  or 
duty  clearly  enjoined  by  law,  and  this  must  be  in  a  case  where 
the  party  has  no  other  plain,  speedy,  and  adequate  remedy.  It 
never  lies  to  control  the  discretion  of  an  officer,  or  to  direct  in 
what  manner  he  shall  act,  but  simply  commands  the  perform- 
ance of  a  duty.  It  becomes  necessary,  therefore,  to  inquire 
whether  it  is  the  duty  of  the  county  auditor  to  draw  his  war- 
rants on  the  treasurer  for  the  amount  of  claims  which  have  been 
audited,  or  ordered  paid,  by  the  board  of  supervisors.  To  de- 
termine this,  it  will  be  necessary  to  go  back  to  the  first  statutes 
which  were  passed  on  this  subject. 

By  the  laws  of  1850,  the  whole  power  of  county  government 
was  placed  in  the  Courts  of  Sessions  of  each  county;  they  per- 
formed the  duties  which  have  since  been  devolved  on  the  super- 
visors. The  twenty-fifth  section  of  an  Act,  passed  April  4, 1850, 
concerning  county  recorders  and  auditors,  provided  that  ''all 
accounts,  debts,  and  demands,  justly  chargeable  against  any 
county,  and  which  are  not  directed  by  law  to  be  settled  and  al- 
lowed by  some  other  person  or  tribumd,  shall  be  examined  and 
settled  by  the  auditor  of  such  county;  and  for  all  such  just  ac- 
counts, debts,  and  demands,  settled  and  allowed  by  any  other 
person  or  tribunal  authorized  by  law  so  to  do,  and  for  all  de* 
mands  against  such  county,  the  amount  of  which  is  fixed  by  law, 
the  county  auditor  shall  issue  orders  on  the  treasury  of  such 
county,  payable  to  the  several  persons  entitled  thereto."  By 
the  provisions  of  this  section,  it  was  made  the  duty  of  the  au- 
ditor to  draw  his  warrant  on  the  treasurer,  in  all  cases  where 
demands  had  been  audited  and  allowed. 

This  Act  was  afterwards  repealed  by  the  law  concerning  county 
recorders,  passed  March  26,  1851,  the  thirtieth  section  of  which 
is  as  follows:  "  All  accounts,  debts,  and  demands,  justly  charge- 
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able  against  any  county,  and  which  are  not  directed  by  law  to 
be  settled  and  allowed  by  some  other  person  or  tribunal,  shall 
be  examined  and  settled  by  the  auditor  of  such  county;  and  for 
all  such  just  demands  against  such  county,  the  amount  of  which 
is  fixed  by  law,  the  county  auditor  shall  issue  orders  on  the 
treasurer  of  such  county,  payable  to  the  several  persons  entitled 
thereto." 

It  will  be  observed  at  once  that  there  is  an  important  differ- 
,ence  between  the  two  sections  quoted.  The  words,  "  settled  by 
any  other  person  or  tribunal  authorized  so  to  do,"  are 
j[279]  omitted  in  the  *latter  Act,  thus  limiting  the  power  of  the 
auditor  to  draw  his  warrants  to  cases  where  the  claim  is 
■  audited  by  himself.  This  is  undoubtedly  a  casus  omissus  in  the 
law,  which  subsequent  Legislatures  have  overlooked,  supposing, 
doubtless,  that  the  law  required  this  duty  to  be  performed  by 
the  auditor. 

We  have  carefully  examined  all  the  subsequent  statutes,  and 
do  not  find  that  any  provision  is  made  for  the  auditor's  drawing 
his  warrants  on  &e  treasurer  where  the  account  has  been 
allowed  by  the  supervisors.  This  is  a  defect  in  the  law  that 
should  be  amended  by  the  Legislature,  and  which  we  would  not 
(be  warranted  in  supplying  on  the  pretext  of  public  convenience. 

j'udgment  reversed. 


DORENTE  V.  SULLIVAN. 

i  ^  JUDOICEVT  BT  DBFAULT,  MOT  StTBJSOT  TO  COLLATEBAL  ATTACK.— A  jadcment 

by  default,  where  summons  has  beeu  served  on  defendant,  cannot  be  at- 
tacked collaterally  for  a  mere  irregularity  of  service,  or  for  a  dtifective 
return.  The  defendant  should  assert  his  rights  by  appeal  from  the 
judgment. 

APPEAL  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  "vvas  an  action  brought  by  E.  W.  Smith,  as  the  guardian 
ad  litem  of  plaintiff,  a  minor,  against  Sullivan,  for  the  rent  of 
certain  premises  in  the  city  of  San  Francisco.  Judgment  in  the 
case  was  obtained  by  default. 

Defendant  aftewards,  upon  affidavits,  obtained  a  rule  against 
the  plaintiff  to  show  oause  why  the  default  and  judgment  should 
not  be  set  aside  and  defendant  permitted  to  defend. 

The  Court  at  the  hearing  discharged  the  rule,  from  which 
order  the  defendant  appealed  to  this  Court.  The  summons  in 
this  case  bears  the  following  certificate  of  service: 

"County  of  San  Francisco,  ss. — E.  L.  Barry,  of  said  county, 
being  duly  sworn,  says:  I  hereby  certify  that  I  received  the 
within  summons  on  the  nineteenth  day  of  September,  a.  d.  1856, 
and  personally  served  the  same  on  the  nineteenth  day  of  Sep- 
tember, A.  D.  1856,  on  the  said  defendant,  Morty  Sullivan,  by 

1.  cited  Rowley  ▼.  Howard,  23  Cal.  404;  Sharp  y.  Daugntv,  83  Cal.  612.  Approved  Pede  ▼. 
Slrauut  33  Cal.  686;  Drake  ▼.  Duvenide,  46  Cal.  466.  Cited  Kidd  v.  Four'TwaUy  Min.  Co., 
8  Nev.  884. 
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delivering  to  him,  the  said  defendant,  personally,  in  the  ciiy  of 
San  Francisco,  a  copy  of  said  summons,  attached  to  a  certified 
copy  of  the  complaint.  E.  L.  Babbt. 

''  Subscribed  and  sworn  to  before  me,  this  nineteenth  of  Sep- 
tember, A.  D.  1856.  "E.  W.  Smith, 

''  Justice  of  ti^e  Peace." 

C.  M,  Bromanf  for  Appellant. 
Stowe  do  Braum,  for  Respondent. 

♦MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court —  [280] 
BuBNETT,  J.,  concurring. 

This  is  an  ap{)eal  from  an  order  of  the  Court  below  refusing 
to  set  aside  a  default.  The  application  did  not  contain  sufficient 
grounds  to  warrant  the  Court  below  in  disturbing  the  judgment. 
It  admits  the  service,*  but  sets  up  certain  matter  by  way  of 
apology  or  in  extenuation  of  the  defendant's  laches. 

By  the  sixty-eighth  section  of  the  Practice  Act,  the  Court 
may,  within  six  months,  relieve  a  party  from  a  jud^ent  where 
he  has  not  been  personally  served  with  summons.  In  his  appli- 
cation, the  defendant  admits  service,  and  this  would  seem  con- 
clusive of  his  case.  It  is  now  alleged  for  the  first  time,  (for  the 
point  was  not  made  below,)  that  iJQe  return  of  the  writ  is  insuf- 
ficient, and  that  so  far  as  it  appears  of  record,  the  defendant 
never  was  served.  The  twenty-eighth  section  of  the  Practice 
Act,  provides  that  *'  the  summons  shall  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found,  or  by  his  deputy, 
or  by  a  person  specially  appointed  by  him,  or  appointed  by  a 
Judge  oi  the  Court  in  which  the  action  is  brought,  or  by  any 
white  male  citizen  over  twenty-one  years  of  age,  who  is  compe- 
tent to  be  a  witness  on  the  tnal  of  the  action,  except  as  herein- 
after provided;  a  copy  of  the  complaint,  certified  oy  the  clerk, 
shall  be  served  with  the  summons.  When  the  summons  shall 
be  served  by  the  sheriff  or  his  deputy,  it  shall  be  returned  with 
the  certificate  or  affidavit  of  the  officer  of  its  service,  and  of  the 
service  of  the  copy  of  the  complaint,  to  the  office  of  the  clerk 
from  which  the  summons  issued.  When  the  summons  is  served 
by  any  other  person  as  before  provided,  it  shall  be  returned  to 
the  office  of  the  clerk  from  which  it  issued,  with  the  affidavit 
of  such  person  of  its  service  and  of  a  service  of  a  copy  of  the 
complaint." 

It.  is  contended  that  where  service  is  made  hy  any  one  other 
than  an  officer  or  his  deputy,  or  a  person  appointed  by  the 
Judge,  the  affidavit  should  show  that  the  person  serving  the 
writ  possesses  the  legal  qualifications  enumerated  in  the  sec- 
tion; otherwise  any  incompetent  person  might  make  tke  service. 
Granting  this  proposition,  the  objection  only  goes  to  the  for- 
mality of  the  return,  which  might  be  amended  by  the  offi<5er.  If 
the  return  is  defective,  the  defendant  must  appeal  from  the 
judgment;  a  mere  irregularity  of  service  is  not  sufficient  to  en- 
able him  to  attack  a  judgment  collaterally. 
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Tills  view  of  the  case,  would  be  a  sufficient  answer  to  the 
second  assignment  of  error,  viz. :  that  the  affidavit  of  service  was 
made  before  a  party  to  the  action.  But  it  may  be  farther  re- 
marked, that  it  nowhere  appears  in  the  record  that  E.  W. 
Smith,  the  guardian  ad  litem  of  the  plaintiff,  and  E.  W.  Smith, 
the  justice  before  whom  the  affidavit  was  made,  are  one 
[281]  and  the  *same,  and  we  would  hardly  be  expected  to  t^e 
judicial  notice  of  that  fact. 

There  was  no  abuse  of  discretion  on  the  part  of  the  Court  be-' 
low.  As  already  stated,  the  defendant,  by  acknowledging  ser- 
vice in  his  affidavit,  has  shown  himself  not  within  the  sixty- 
eighth  section  of  the  Act,  and  if  he  have  any  rights  he  must  as- 
sert them  by  appeal. 

Judgment  affirmed. 


CARTWRIGHT  v.  PHCENIX. 

8aI(B  jlsd  Bblivibt— Suffioibnt  Dbuybbt.— Where  the  plaintiff  bought 
eight  hundred  Backs  of  flour,  on  storage,  in  a  warehouse,  which  stood 
therein  as  a  separate  pile,  the  number  of  sacks  of  which  was  ascer- 
tained by  counting  the  outside  rows,  and  the  number  in  the  pile 
marked  on  one  of  the  sacks,  and  it  was  thus  delivered  to  the  pur- 
chaser, who  permitted  it  to  remain  in  the  same  place,  where  it  was 
several  days  afterwards  attached  as  the  properhr  of  the  vendor:  HM, 
that  the  delivery  was  sufficient,  and  the  sale  valid. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,. 
County  of  Amador. 

This  was  an  action  to  recover  from  the  administrator  of  Phoe- 
nix, deceased,  the  value  of  flour  taken  by  the  decedent,  when 
acting  as  the  sheriff  of  Amador  County.  The  facts  of  Hie  case 
appear  in  the  findings  of  the  Court  below,  which  were  as  fol- 
lows: 

That  the  property  in  dispute  consisted  of  eight  hundred  sacks 
of  flour,  belonging  to  one  A.  H.  Hitchcock,  who  stored  it  in  a 
house,  at  the  time  in  possession  of  A.  T.  Cartwright,  brother  to 
plaintiff;  that  in  the  same  house  were  stored  other  sacSks  of  flour, 
amounting  to  a  considerable  quantity,  the  whole  placed  in  three 
distinct  pUes. 

That  on  the  26th  day  of  April,  in  the  morning,  a  contract  of 
sale  was  made  and  entered  into  between  Hitchcock  and  plaint- 
iff, through  one  Sill,  acting  as  agent  for  plaintiff,  and  a  bill  of 
sale  given. 

That  on  the  same  day,  in  the  evening,  the  plaintiff,  Hitch- 
cock, and  Sill,  went  to  the  house  where  the  flour  was  stored,  and 
Hitchcock  said  to  Sill,  ''There  is  the  flour,"  pointing  to  the  pile 
where  the  flour  in  dispute  was  placed,  upon  one  of  the  siacks 
of  which  was  placed  the  number,  ''800;"  that  SQl  estimated  the 
number  of  sacxs  by  counting  one  of  the  outer  tiers,  and  in  no 
other  way;  that  the  flour  was  purchased  and  sold  by  weight,  as 
twenty  tons,  and  was  paid  for  as  such;  that  during  the  evening, 
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•the  pnrchase-money  was  paid;  the  flour  remained  in  the  Batae 
condition  until  attached  by  defendant,  as  sheriff,  and  there  was 
no  visible  change  of  ownership  or  possession. 
*That  the  defendant  established  his  justiflcatioD  under      [282]  1 
the  attachment,  judgment  and  execution,  as  set  forth  in 
the  answer. 

That  the  sale  was  not  accompanied  with  deliyerj,  and  followed] 
by  an  actual  and  continued  change  of  possession. 

Judgment  was  entered  for  defendant.  Plaintiff  moved  for  aj 
new  tnal,  which  being  denied,  he  appealed* 

Smiih  &  Hardy  ^  for  Appellant. 

Toi  Robinson,  for  Bespondent. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubiiett,{ 
J.,  concurring. 

The  facts  found  by  the  Court  below  do  not  warrant  the  judg-' 
ment.  So  far  as  they  are  set  out,  they  go  to  establish  that  the 
sale  was  bona  fide. 

The  judgment  of  the  Court  seems  to  be  predicated  on  a  sup-* 
posed  want  o^  delivery,  and  actual  and  continued  change  of 
possession,  making  the  sale  a  constructive  fraud.  We  think 
that  this  position  is  rebutted  by  the  facts  found,  and  that  all 
was  done  which,  under  the  circumstances,  was  necessary  to  pass 
the  property  from  the  vendor  to  the  vendee.  It  was  not  nec- 
essary for  the  vendee  to  remove  the  pro{)erty  from  the  house 
where  it  was  at  the  time  of  the  purchase^  to  bring  himself  within, 
the  statute. 

The  parties  seem  to  have  done  all  that  could  necessarily  have 
been  required  of  them.  The  flour  was  sold  as  eight  hundred 
sacks,  containing  so  many  pounds;  it  was  placed  in  a  separate 
pile,  in  the  house;  the  number  of  sacks  ascertained  by  counting 
one  of  the  outside  rows,  and  the  number  marked  on  one  of  the 
sacks;  it  was  thus  delivered  to  the  purchaser,  and  the  price  paid 
in  money,  and  so  remained  for  several  days  before  it  was  at- 
tached. 

We  are  at  a  loss  to  know  what  other  act  should  have  been 
done  to  render  the  sale  valid. 

Judgment  reversed,  and  cause  remanded. 


OSBOBN  v.  HENDBICKSON.* 

Comtbaoiv-Paboi:.  Evidbnob.— Parol  evidence  is  ioadmlssible  to  vaiy  the 
terms  of  a  written  contract,  so  as  to  make  it  embrace  property  not  de- 
scribed therein. 

Appeal  from  the  Superior  Court  of  the  (^ity  of  San  Fran- 
cisco. 

le,  6  Cftl.  175,  and  8  Cftl.  31. 
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The  plaintiff  was  the  owner  of  a  house  occupied  by  defendant 
OS  his  tenant.  He  was  also  the  owner  of  a  judgment  og^nst 
defendant,  obtained  before  a  justice  of  the  peace,  for 
[283]  nine  hun-*dred  and  fifty-five  dollars,  which  had  been  ap- 
pealed to  the  County  Court.  This  judgment  was  for  res- 
titution of  the  premises;  and  for  treble  damages  for  holding 
over.  When  defendant  had  occupied  the  premises  for  two 
months  since  the  date  of  this  judgment,  he  employed  one  David 
Cohen  to  purchase  the  house,  the  judgment,  and  the  claim  for 
two  months'  rent.  Cohen  made  the  purchase  in  his  own  name, 
telling  plaintiff  that  he  wanted  the  premises  for  his  own  use, 
taking  from  plaintiff  a  bill  of  sale  for  the  house,  in  which  the 
consideration  mentioned  was  one  thousand  dollars;  and  also 
another  written  article,  assigning  the  judgment  to  Cohen  for  the 
consideration  of  nine  hundred  dollars.  There  was  nothing  said 
in  either  instrument  about  the  two  months  rent,  for  which  this 
suit  was  brought.  On  the  trial,  defendant  offered  to  prove  by 
Cohen  that  the  claim  for  two  months'  rent  was  included  in  the 
arrangement.  To  the  introduction  of  this  testimony  the  plaint- 
iff objected,  which  objection  the  Court  overruled,  and  the  plaint- 
iff excepted,  and  judgment  being  entered  against  him,  he  ap- 
pealed to  this  Court. 

W,  K,  Odxym,  for  Appellant. 

Since  the  defendant  answers  bv  way  of  avoidance  that  the 
plaintiff  has  assigned  the  cause  of  action  to  a  third  party,  and 
has  shown  by  his  own  witness  that  the  third  party  was  his  own 
agent,  though  the  agency  was  concealed  from  plaintiff,  he  is 
bound  by  the  contract  as  made,  and  no  rule  of  evidence  is  bet- 
ter established  than  the  one  that  parol  evidence  cannot  be  ad- 
mitted to  vaiy,  alter  or  contradict  the  terms  of  a  will,  deed  or 
other  written  instrument.  Without  reciting  the  statement  of 
this  rule  in  the  elementaiy  books  on  evidence,  as  Greenleaf  on 
Evidence,  vol.  1,  p.  357;  Phillips*  on  same,  vol.  1,  pp.  56Q-1-2- 
3  (on  written  contracts  of  sale  and  bills  of  sale  of  personal 
property);  Cow.  and  Hill's  notes  to  Phillips'  Evidence,  2d  vol., 
pp.  1467-79;  Stephens' N.  P.,  2d  vol.,  p.  1537;  our  Supreme 
Court  say  in  case  of  Leonard  y,  Ftsc/ier(2  Cal.  37-8),  "Parol 
evidence  cannot  be  admitted  to  alter  or  vary  the  terms  of  a 
written  contract,"  and  reversed  the  judgment  because  the  Court 
had  admitted  parol  evidence  of  the  terms  of  a  contract  of  labor 
which  was  in  writing,  and  the  instrument  in  evidence. 

The  same  dictum  is  repeated  in  Shreve  v.  Adams  and  Morgan 
(5  Cal.  R.,  April  Term). 

The  same  doctrine  is  laid  down  in  HuntY.  AdamSy  7  Mass.  518; 
Stackpoley,  Arnold,  11  Mass.  27;  Boorman  v.  Johnson,  12  Wend. 
513;  Enoin  v.  Saunders,  1  Cow.  249;  Parkhursi  v.  Van  Court- 
land,  1  Johns.  Ch.  273;  and  other  cases  innumerable  might  be 
quoted.  In  Wdliams  v.  Jones,  5  Bam.  and  C.  108,  the  Court  say: 
*  *  Where  there  is  a  contract  in  writing  for  tlie  sale  of  goo^, 
[284]    evidence  will  not  be  allowed  of  conversations  pre-*viou8 
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to  or  cotemporaneous  with  the  bargain,  for  the  pnrpose  of  prov- 
ing that  the  price  was  to  be  different,  or  a  different  quantity 
was  to  be  delivered;"  also  more  directly  in  point  the  Court 
say  in  Lane  v.  Neale,  2  Starkie's  C.  105,  as  quoted  in  Starkie  on 
Evidence,  vol.  3,  p.  1006:  "Where  a  contract  is  entered  into 
for  the  sale  of  goods,  and  a  bill  of  sale  afterwards  executed, 
the  bill  of  sale  is  the  only  evidence  of  the  contract  which  can 
be  received,  and  parol  evidence  of  the  agreement  cannot  be 
received,  even  though  the  written  bill  of  sale  be  inadmissible 
for  want  of  a  stamp." 

In  Dunn  v.  HewUi  (2  Denio,  637,)  the  Court  say:  *'  Where  the 
existence  of  a  bill  of  sale  becomes  known  only  on  the  second 
cross-examination  of  a  witness,  who  has  proved  the  same  by 
parol,  the  parol  testimony  i^ould  be  stricken  out." 

The  propriety  and  reason  of  these  rules  of  evidence  are  obvi- 
ous, and  are  clearly  stated  by  one  of  the  oldest  English  author- 
ities. Lord  Coke,  5  Co.  26:  "It  would  be  inconvenient  that  mat- 
ters in  writing,  made  on  consideration,  and  which  finally  im- 
port the  truth  of  the  certain  agreement  of  the  parties,  should 
be  controlled  by  an  averment  of  the  parties,  to  be  proved  by 
the  uncertain  testimony  of  slippery  memory." 

The  force  of  this  reason  is  most  clearly  seen  in  the  present 
case,  in  which  the  witness  had  forgotten  and  denied  at  first  the 
existence  of  the  written  assignment.  Yet  this  witness  is  allowed 
from  memory  to  impeach  and  vary — ^indeed,  wholly  to  alter  this 
same  written  assignment. 

E.  L,  B,  BrookSy  for  Bespondent. 

The  only  question  in  the  case  is,  whether  the  rent  for  May  and 
June  were  embraced  in  that  settlement. 

Cohen's  testimony  is  supported  by  the  circumstances;  his 
mission  is  to  settle  all  matters  between  the  litigants:  he  would 
hardly  have  given  nine  hundred  dollars  for  a  judgment  that  had 
not  more  than  one  third  of  that  sum  as  a  substantial  basis,  and 
which,  in  the  end,  was  quite  likely  to  go  against  him,  on  the 
plea  of  tender.  Persons  do  not  jump  so  eagerly  as  that  at  a 
lawsuit. 

Now,  the  consideration  of  a  deed  of  the  most  solemn  charac- 
ter may,  as  I  understand  the  law,  always  be  inquired  into  by 
parol,  because  the  particular  sum  named  is  not  of  the  essence 
of  the  contract.  Any  sum,  however  small,  will  bind  the  con- 
tract, and  parties  may  put  in  more  or  less  in  the  written  instru- 
ment to  suit  their  fancy,  or  their  views  of  speculation,  and  to 
contradict  the  sum  named;  and  should  it  appear,  by  verbal  tes- 
timony, that  a  greater  or  less  sum  was  really  paid,  it  has  not, 
according  to  my  recollection,  been  considered  as  contradicting 
a  written  instrument. 

♦Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Mur-    [285] 
BAT,  C.  J.,  concurred. 
The  only  question  is  whether  this  testimony  is  in  violation  of 
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the  rule  which  will  not  permit  of  parol  testimony  to  contradict 
or  vary  the  terms  of  a  written  conixact.  The  testimony  of  Co- 
hen agreed  with  the  written  instruments,  that  the  whole  con- 
sideration paid  b^  Cohen  was  one  thousand  nine  hundred  dol- 
lars, and,  according  to  his  statement,  the  rent  was  in  fact  in- 
tended td  be  included  with  the  house  and  the  judgment;  while 
there  was  some  other  testimony  tending  to  show  that  the  real 
understanding  between  the  parties  did  not  embrace  the  two 
months'  rent.  The  decision  of  the  Court  below  is  substantially 
based  upon  two  grounds:  First,  that  parol  testimony  may  be 
received  to  prove  that  the  consideration  mentioned  in  a  deed  is 
not  the  true  consideration  given  by  the  purchaser;  second,  that 
in  this  case  Cohen  acted  in  fact  as  the  agent  of  defendant,  and 
paid  the  one  thousand  nine  hundred  doUars  for  the  house,  the 
judgment  and  the  rents — ^that  while  it  was  necessary  to  have  a 
written  assignment  of  the  judgment,  and  a  bill  of  sale  for  the 
house,  it  was  not  requisite  that  payment  of  the  rent  should  be 
evidenced  by  writing,  and  that  parol  testimony  could  be  received 
to  show  that  the  nine  hundred  dollars,  stated  in  the  written  as- 
signment as  being  paid  for  the  judgment,  was  in  fact  paid  both 
for  the  judgment  and  the  rent. 

It  would  seem  clear,  upon  principle,  that  this  case  must  be 
determined  as  if  the  question  was  between  plaintiff  and  Cohen. 
The  defendant  permitted  Cohen  to  act  in  his  own  name,  and  to 
hold  himself  out  to  plaintiff  in  a  false  character,  and  having 
enjoyed  the  supposed  advantage  of  this  conduct,  he  is  estopped 
to  deny  the  character  assumed  by  Cohen.  Suppose,  then,  the 
question  to  have  arisen  between  Cohen  and  plaintiff,  as  to 
whether  plaintiff  had  assigned  his  claim  for  the  two  months' 
rent  under  the  written  contract,  would  it  then  be  competent  for 
Cohen  to  enlarge  the  written  articles  so  as  to  include  claims  not 
therein  mentioned  ?  And  suppose  a  deed  to  state  that  for  a 
given  sum  a  party  sells  to  anouier  a  certain  tract  of  land,  de- 
scribing it,  could  the  vendee  show,  by  parol  proof,  that  the  con- 
tract embraced  another  tract  of  land  not  described?  I  appre- 
hend not.  The  present  case  does  not  relate  to  the  amount  of 
the  consideration  paid,  as  that  was  admitted  to  be  truly  stated; 
but  the  question  regards  the  properbr  purchased  by  Cohen. 
What  property  did  Cohen  purchase  with  tne  one  thousand  nine 
hundred  dollars?  The  writings  say  so  much,  and  the  parol 
testimony  states  it  was  that  much  and  more«  Is  not  this 
clearly  varying  the  terms  of  a  written  contract?  A  bill  of 
sale  for  one  piece  of  property  might  be  made  to  include 
any  number  by  parol  testimony,  if  such  a  rule  could  be  tol- 
erated. 

As  a  new  trial  must  result  in  no  good,  under  our*view 

[286]    of  the  *law,  the  judgment  of  the  Court  below  is  reversed, 

and  the  Court  below  directed  to  render  judgment  for 

plaintiff  for  the  amount  claimed  in  the  complaint,  and  not  denied 

in  the  answer. 
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THOMAS  V.  ABMSTEONG  et  al. 

^  Fkbbt  Fbangbiss,  not  Subjsct  to  Fobcsd  SaXiX. — A  ferry-liceDBa  being 
a  franchise  is  not  the  subject  of  leyrand  sale  under  execution. 

sIdbx. — AcTHOBiTT  OF  SuPKBTiBOBs. — ^Wbere  the  supervisors,  in  the  exercise 
of  their  discretion,  determined  after  hearing  testimony,  Uiat  a  ferry  had 
not  been  properly  kept,  and  therefore  granted  it  to  anoUier,  there  is  no 
authority  to  interfere  with  their  determination;  but  when  they  act  un- 
der mistake  of  htw,  and  award  the  license  to  another  supposing  that  he 
has  succeeded  to  the  rights  of  the  owner  of  the  franchise,  the  error  may 
be  corrected  by  mandamus,  or  any  other  proper  proceeding. 

Appeal  from  the  County  Court  of  Yuba  County. 

This  was  a  petition  in  the  Court  below  by  Thomas,  a  ferry 
proprietor,  for  a  peremptory  mandamus  against  the  defendants, 
as  supervisors  of  Yuba  County,  to  compel  them  to  renew  his 
license.  The  Court  dismissed  the  petition,  and  hence  the  ap- 
peal. 

C.  H.  Bryan^  for  Appellant. 

This  Court  has  frequently  decided  that  it  will  not  allow  an 
interference  with  the  discretion  of  judges,  boards,  or  officers; 
but  it  will  be  perceived  by  the  twenty-seventh  section  of  the  Act 
of  1855,  that  tne  board  has  no  discretion.  It  is  commanded  im- 
peratively by  the  law  that  when  such  a  case  as  the  statement 
shows  was  made  out  before  the  supervisors,  they  shall  grant  the 
issue  of  the  license. 

In  McDougaU  v.  BeU  (4  Cal.  179),  the  Court  say,  that  this  is 
the  only  and  proper  remedy  where  the  tribunal  or  board  is  in- 
vested with  no  discretionaiy  power  to  compel  the  performance 
of  an  act  where  there  was  no  other  speedy  and  adequate  remedy 
at  law. 

So  in  Commonwealth  v.  Justices  of  Sessions  for  County  of  Nor- 
fdUc  (5  Mass.  434),  it  is  held  that  if  the  Court  of  Sessions  im- 
properly reject  the  verdict  of  a  jury,  a  mandamus  will  lie  to  com- 
pel them  to  accept  it. 

So  also  to  the  same  extent  are  the  cases  of  Bright  v.  Super- 
visors of  Chenango  County  (18  Johns.  241),  and  HuU  v.  Super- 
visors of  Oneida  County  (19  Johns.  259). 

The  settled  doctrine  in  other  States  as  well  as  that  of  this 
State,  is  that  the  writ  will  not  issue  to  compel  or  direct  the  ex- 
ercise of  discretion  in  any  inferior  tribunal,  but,  e  converso, 
where  by  law  the  case  is  provided  for,  and  the  discretion  is 
taken  away  as  in  this  case,  then  it  follows  the  writ  may 
issue. 

^Charles  Lindtey,  for  Respondent.  [287] 

No  brief  on  file. 

1.  cited  Wood  t.  Tmckee  Turnpike  Co,  34  Cal.  487;  approved,  People  t.  Duncan,  41  Cal. 
5U. 

3.  cited  JViUT.PaiiM,  28  Gal.  808;  TOdeny.Saerammto  Co,  41  Cal,  11,  KnoUv.Fnuh^ 
30r.288. 
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Mtjrbat,  C.  J.,  delivered  the  opinion  of  the  Court — Bubneit, 
J.,  concurring. 

This  was  an  application  for  a  mandamus  in  the  Court  below 
to  compel  the  supervisors  to  renew  a  ferry-license. 

It  appears  from  the  record  that  the  plaintiff  was,  and  had 
been  for  a  long  time  previous,  running  a  leny  across  the  Yuba 
Eiver;  that  he  applied  to  the  supervisors  for  a  renewal  of  his 
license,  and  made  the  necessary  proof  that  he  had  kept  and  run 
the  said  ferry  according  to  law.  The  supervisors  refused  the 
application,  on  the  ground  that  the  franchise  or  privilege  had 
been  sold  on  execution  against  the  petitioner,  and  that  the  pur- 
chaser, to  whom  they  awarded  the  license  therefor,  was  8ubi*o- 
gated  to  the  rights  of  the  plaintiff. 

In  the  case  of  Catharine  Monroe  y,  L.  W.  Thomas^  we  held 
that  a  franchise  was  not  the  subject  of  levy  and  sale  by  execu- 
tion. From  this  it  follows  that  the  sale  of  the  plaintiff's  privi- 
lege was  a  nullity,  and  that  the  purchaser  acquired  no  right 
thereby. 

The  twenty-seventh  section  of  the  Act  concerning  public  fer- 
ries, provides  that  every  person  to  whom  a  license  to  keep  a 
ferry  shall  have  been  granted,  and  who  shall  have  kept  the 
same  in  accordance  with  law,  shall  be  entitled  to  have  such 
license  renewed,  etc.  We  think  that  this  section  confers  a  right 
upon  the  party  which  cannot  be  arbitrarily  divested  or  disre- 
garded, n  it  were  a  case  in  which  there  was  any  doubt,  and 
the  supervisors  had  exercised  their  discretion,  and  had  deter- 
mined, on  testimony,  that  the  ferry  had  not  been  properly  kept, 
there  would  be  no  authority  to  interfere  with  their  determina- 
tion; but  when  they  act  under  a  mistake  of  law,  and  award  the 
license  to  a  stranger  under  the  supposition  that  he  has  suc- 
ceeded to  the  rights  of  the  plaintiff,  their  orders  may  be  reached 
and  the  error  corrected  by  mandamus  or  any  other  proper  pro- 
ceeding. 

We  are  satisfied  that  the  correct  remedy  in  this  case  is  by 
mandamus.  The  party  is  entitled  on  his  showing,  the  facts  of 
which  are  not  controverted,  to  a  renewal  of  his  license.  The 
supervisors  refuse  to  award  it  to  him,  and  he  has  no  other  rem- 
edy within  or  knowledge  for  the  assertion  of  his  rights. 

Judgment  reversed,  and  cause  remanded. 


[2881  *HENSLEY  et  al.  v.  TAEPEY. 

^EvnoENGB — Si<X)NDART,  WHEK  INADMISSIBLE.— Certified  copioB  of  gntnts 
made  by  the  Survey or-General  of  the  United  States,  are  inadmissible  in 
evidence,  unless  the  absence  of  the  originals  is  accounted  for. 

^  Idem. — Sdfficzjskt  Pbelimimaby  Pboof. — An  affidavit,  showing  that  the 
Surveyor-General  has  adopted  a  rule,  refusing  to  allow  the  originals  to 
be  taken  from  the  files,  is  a  sufficient  predicate. 

1.  died  Bagley  v.  EaJton^  10  Cal.  Ii7;  FaUon  v.  Dtmghtrty,  12  Gal.  106;  Sato  v.  Kroder,  19 
Gal.  94. 
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.Idem. — Jux>iciaz«  Noncx. — The  Courts  of  this  State  are  not  bonnd  to  take 
official  notice  of  the  rules  adopted  for  the  regulation  of  the  various  de- 
partments of  the  federal  government,  or  those  established  by  the  Board 
of  Land  Commissioners  or  Surveyor-^^eneral  of  the  United  States  for 
California. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Cruz. 

This  was  an  appeal,  by  the  plaintiffs  below,  from  an  order 
dissolving  an  injunction  restraining  the  defendant  from  digging 
up  or  carrying  away  lime  rock,  and  from  cutting  down,  break- 
ing, wasting,  and  carrying  away  any  of  the  redwood  timber,  or 
other  trees,  being  on  the  rancho  of  Cafiada  del  Rincon.  A 
motion  haring  b«en  made  by  the  defendant,  Tarpey,  on  his 
answer  to  dissolve  the  injunction  heretofore  granted  at  the  hear- 
ing thereof,  the  plaintiffs  introduced,  in  evidence,  a  copy  of  the 
Cafiada  del  Bincon  grant,  certified  under  the  hand  and  seal  of 
John  C.  Hays,  Suryeyor-General  for  California,  to  be  a  correct 
copy  of  the  original  on  file  in  his  office;  and  also  a  copy,  certi- 
fied to  by  the  secretary  of  the  United  States  Land  Commis- 
sioners. The  Court  below  having  afterwards  dissolved  the 
injunction  on  the  ground  that  no  siifficient  predicate  had  been 
laid  for  the  introduction  of  the  copies,  the  plaintiffs  appealed. 

Wailace  and  Peckham,  for  Appellants. 

The  copy  of  the  grant  under  the  certificate  of  the  Surveyor- 
General,  was  admissible.  (1  Green.  Ev.  sees.  470-482-485; 
Bex  V.  SmUh,  1  Strange,  126;  U,  S.  v.  Fercheman,  7  Pet.  61,  85; 
14  Ppters,  in  U,  S.  v.  WigginSy  346;  Oaks  v.  BUI,  14  Pick.  448; 
U.  S,  Y.  Johns,  4  Dallas,  415;  Judice  v.  Chretien,  3  Rob.  La.  15.) 
But  if  there  was  any  doubt  upon  this  question  at  common  law, 
it  is  settled  by  the  Statutes  of  1856,  p.  21. 

The  copy  of  the  grant  under  the  affidavit  of  the  secretary  of 
the  United  .States  Land  Commission,  was  admissible.  See  the 
authorities  last  cited,  and  Statutes  of  1854,  p.  67,  Sec.  21. 

No  question  is  made  to  the  competency  of  the  certificate  of 
the  Surveyor-General,  or  his  power  to  certify.  The  only  ques- 
tion is,  ''  Was  the  absence  of  the  original  sufficiently  accounted 
for  to  let  in  the  copies  in  either  case?"  The  reason  why  private 
papers  are  not  provable  by  copy  until  the  original  is  accounted 
for,  is,  because  the  original  is  the  best  evidence.  The  reason  of 
this  rule  is,  to  prevent  mistakes,  errors,  or  variances  be- 
tween the  original  *and  copy.  But  in  this  case  the  gen-  [289] 
uineness  of  the  original  and  correctness  of  the  copy 
being  agreed  to,  the  reason  of  the  rule  ceases,  and  tlie  copy 
should  be  admitted. 

Greenleaf  says,  that  it  is  not  necessary  to  prove  any  matters 
of  public  history  affecting  the  whole  people,  nor  public  matters 
affecting  the  government  of  the  country.    (1  Green.  Ev.  5.) 

John  Wilson,  for  Respondent. 
No  brief  on  file. 
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MuBBAT,  C.  J.,  deliyered  the  opinion  of  the  Court — ^Burnett, 
J.,  and  Tebbt,  J.,  concurring. 

On  the  trial  of  this  cause  in  the  Ck>urt  below,  no  sufficient 
predicate  was  laid  for  the  introduction  of  certified  copies  of  the 
original  grant  and  oUier  documents,  and  the  evidence  being 
only  secondary,  was  properly  rejected. 

The  Courts  of  this  State  are  not  bound  to  take  official  notice 
of  the  rules  adopted  for  the  regulation  of  the  various  depart- 
ments of  the  federal  government,  or  those  established  by  the 
Board  of  Land  Commissioners  or  Surveyor-General  of  the  United 
States  for  California.  If  these  officers  have  adopted  a  rule,  re- 
fusing to  allow  original  papers  to  be  taken  from  the  files,  that 
fact  should  have  been  shown  by  affidavit,  before  evidence  of 
their  contents  could  be  admitted. 

Judgment  affirmed. 


THE  PEOPLE  V.  APPLE. 

^  iMDiontsKT— SuFincnENCT  TO  BE  TiBTBD  BT  DnniBBEB .— The  insufficiency 
of  an  indictment  must  be  taken  advantage  of  by  demurrer. 

'  ExcBFTiomi  TO  Adiobsion  of  Eyidenos.— a  general  objection  to  the  ad- 
missibility of  evidence  is  insufficient. 

Appeal  from  the  Court  of  Sessions  of  Placer  County. 

The  defendant  was  indicted,  and  convicted,  in  the  Court  be- 
low, of  an  assault,  vnth  the  intent  to  murder,  one  H.  Lev^,  at 
Wisconsin  Hill,  in  Placer  County,  b^  placing,  in  the  night  time, 
under  Levy's  bed-room,  a  keg  containmg  twenty-five  pounds  of 
gunpowder,  to  which  was  at1»ched  a  piece  of  safety-fuse,  ignited 
at  one  end,  and  communicating  with  the  powder.  The  defend- 
ant plead  not  guilty.  The  record  shows,  that  on  the  trial  cer- 
tain questions  were  propounded  to  the  witnesses,  which  were 
'* objected  to"  by  tiie  counsel  for  defense,  and  admitted  by  the 
Court,  to  which  ''defendant  excepted." 

The  following  instructions  were  given  to  the  jury  under  the 
exception  of  defendant: 

First:    If  you  find  from  the  testimony  that  an  assault 
[290]    has  been  ^committed  as  charged  in  the  indictment;  and 
if,  from  all  the  circumstances  taken  together,  you  are  sat- 
isfied that  the  defendant  committed  the  assault,  your  verdict 
must  be  guiltv. 

Second.  If  from  the  testimony  in  the  case,  you  believe,  as 
men,  that  the  defendant  is  guilty,  you  must,  as  jurors,  believe 
him  guilty. 

Third.  You  are  not  to  acquit  the  defendant  ujyon  a  mere  pos- 
sible doubt,  but  such  doubt  must  be  a  substantial,  reasonable 
doubt  of  his  guilt. 

1.  See  PfxntU  t.  Jotepht,  ante  129. 

2.  Cited  FtopU  v.  Glmn,  10  Cal.  87. 


Digitized  by  VjOOQ IC 


Jan.  1857.]  Grewell  v.  Hendebson.  291 

Stoui  S  HiUyer,  for  Appellant. 

W.  T.  WaUace,  Attomey-Qeneral,.for  B^spondents. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett, 
J.,  concurring. 

The  appellant  was  conyicted  of  an  assault  with  the  intent  to 
commit  murder.  A  motion  for  a  new  trials  and  also  in  arrest  of 
judgment  was  made. 

The  errors  assigned  are,  first,  the  admission  of  improper  testi- 
mony; second,  error  in  the  instructions  of  the  Court;  third,  in- 

•  sufficiency  of  the  indictment;  and  fourth,  that  the  verdict  is  not 
warranted  by  the  evidence. 

None  of  these  assignments  can  be  sustained.    A  general  ob- 

•  jection  was  interposed  to  the  admission  of  the  evidence  com- 
j  plained  of;  this  has  been  repeatedly  held  to  be  insufficient.   The 

mstractions  are  clear,  forcible,  and  correct.    The  insufficiency 
of  the  indictment  should  have  been  taken  advantage  of  by  de- 
murrer, and  the  evidence  was  sufficient  to  warrant  ihe  verdict. 
Judgment  affirmed. 


GREWELL  V.  HENDERSON.* 

JuDOMrarr— Ihteitdmxmtb  nr  Fatob  of.— Every  intendment  is  in  favor  of  a 
jtK^poient  of  a  Court  of  record,  and  until  the  contrary  be  made  clearly  to 
appear,  the  Appellate  Court  is  bound  to  suppoee  that  it  was  baaed  on 
proper  evidence. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Sianta  Clara. 

Grewell,  the  plaintiff  in  the  Court  below  brought  this  action 
upon  a  promissory  note  delivered  to  him  by  defendant,  and 
averred  generally,  that  the  payment  thereof  was  secured  by 
a  mortgage  on  certain  premises  in  Santa  Clara  County.  The 
defendant  was  served  by  a  publication  of  the  summons,  on  the 
first  day  of  February,  1856.  The  default  of  the  defend- 
ant was  en-*tered  and  a  decree  of  foreclosure  and  order  [291] 
of  sale  had.  Prior  to  the  default  and  judgment,  plaintiff 
had  filed  in  the  clerk's  office  the  promissoiy  note  declared  upon, 
and  the  instrument  claimed  to  be  a  mortgage.  From  the  de- 
cree and  order  of  sale,  the  defendant  appealed  to  this  Court  on 
the  judgment-roll  alone,  which  contams  the  note  and  instru- 
ment clumed  to  be  a  mortgage. 

H.  M,  Voorhiea,  for  Appellant. 

The  Court  below  erred  in  rendering  judgment  against  the 
land  named  in  the  complaint,  and  ordering  the  same  to  be  sold, 
as  in  the  foreclosure  of  a  mortgage.  The  complaint  and  judg- 
ment both  refer  to  what  they  ccdl  a  mortgage,  filed  with  the 

*WzltteB  iotlbnuneat,  coostniotlon  of,  cited  ^(pMbrMii  t.  GrmnU,  8  CaL  684. 
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complaint,  as  the  foundatiou  of  the  plaintiff's  right  to  a  judg- 
ment foreclosing  the  equity  of  redemption  in  the  land  therein 
named;  from  which  it  will  appear  that  the  plaintiff  had  no  right 
to  a  judgment  against  the  land,  or  to  a  decree  ordering  said 
land  to  be  specially  sold.  Because  said  instrument  which  is  so 
referred  to,  and  made  the  foundation  for  the  relief  asked  for,  is 
no  mortgage,  and  does  not  even  piuport  to  be  such. 

This  Court  will  look  into  the  character  of  this  instrument,  it 
being  referred  to  in  the  complaint,  and  filed  therewith,  and  the 
judgment  or  decree  of  the  Court  referring  to  the  instrument. 
And  if,  from  the  whole  case,  it  appears  that  the  Court  below 
erred,  the  judgment  will  be  reversed. 

W,  T,  Wallace,  for  Respondent. 

We  insist  that  the  judgment  must  be  affirmed,  because  there 
is  no  bill  of  exceptions,  or  statement  of  the  case  in  the  record; 
and,  therefore,  tins  appeal  brings  to  this  Court  only  the  judg- 
ment-roll.   (WiU(m  V.  MiddleUm,  2  Cal.  54.) 

The  judgment-roll  consists  (in  this  case),  only  of  the  com- 
plaint, summons,  affidavit  of  publication,  and  entry  of  defend- 
ant's default,  and  the  final  judgment.  (Practice  Act,  paragraph 
203.) 

All  these  appear  in  the  record  in  this  case,  and  it  is  not  pre- 
tended by  the  appellant  in  his  brief,  that  any  of  these  are  de- 
fective, or  insufficient  to  sustain  the  judgment.  The  complaint 
contains  a  cause  of  action,  and  the  record  states  that  the 
'*  plaintifp  introduced  the  evidence  to  sustain  the  demand  men- 
tioned in  the  complaint;  and  the  Court  being  satisfied  by  proof 
that  the  allegations  of  the  complaint  herein  are  true/'  etc.,  pro- 
ceeds to  render  the  decree. 

What  that  proof  was,  of  what  it  consisted,  and  whether  it  was 
properly  received  in  the  Court  below,  this  Court  cannot  deter- 
mine from  this  record;  but,  no  error  being  shown  affirmatively 
in  the  case,  the  presumption  is  in  favor  of  the  correctness  of  the 
proceedings  below.  {Babe  v.  Wells,  3  Cal.  148;  White  v.  Aber- 
'iiethy.  Id.  426.) 

And  in  the  case  of  Fordy,  Holfon,  July  Term,  1855,  it 
[292]    is  ^stated  in  effect  that  error  will  not  be  presumed,  but 
all  intendments  are  in  favor  of  the  regularity  of  the  judg- 
ment below. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebry,  J., 
and  BuBNETT,  J.,  concurring. 

This  case  comes  before  us  on  the  judgment-roll  alone.  The 
judgment  by  default  was  properly  entered,  as  the  defendant  did 
not  appear  and  answer  after  service  was  made  complete  by  pub- 
lication. 

An  appearance  in  this  Court  on  a  former  appeal,  did  not  ab- 
solve him  from  the  necessity  of  answering,  or  from  the  conse- 
quences of  his  neglect  to  do  so. 

Although  the  instrument  set  out  in  the  record  is  not  a  mort- 
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gage,  it  is  not  embodied  in  the  complaint,  and  we  cannot  say 
that  the  judgment  of  foreclosure  was  obtained  on  it.  Every  in- 
tendment is  in  favor  of  the  judgment,  and  we  are  bound  to  sup- 
pose that  the  decree  of  foreclosure  was  based  upon  proper  evi- 
dence in  the  Court  below,  of  a  mortgage  perfect  in  all  its  parts. 
Judgment  affirmed. 


CHAMBEELAIN  v,  BELL. 

*  CoKYXTAHOi,  "WHIN  BscoBD  IMPARTS  NO  NoTiois. — ^Where  the  defendant 
bought  the  property  in  question  and  recorded  his  de^  but  by  mistake 
the  number  and  description  of  the  lots  were  omitted  in  the  record,  and 
plaintiif  subsequently  bought  the  same  lots  of  the  same  grantor,  and 
afterwards  the  common  grantor  of  both  procured  the  record  of  defend- 
ant's deed  to  be  amended  by  interlineation  of  the  description :  HM, 
that  the  plaintiff  had  no  notice  of  the  previous  conveyance  of  the  prop- 

^  erty  to  defendant. 

Idem. — Etfect  of  Imtkbliniateon. — ^The  interlineation  could  only  impart 

I  notice  from  the  time  it  was  made. 

I  Bkoistbt  Act,  Intention  op. — The  design  and  intention  of  the  Begistra- 

[•  tion  Act,  was  to  give  oonstruotiTe  notice  of  the  facts  which  appeared 

I  upon  the  face  of  the  record. 

j  loBM. — ^To  BB  SrsxcTLT  Go.>i8TairBi>.#-Thi8  act  mast  be  strictly  construed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  is  an  action  to  quiet  title  to  land.  Both  parties  claim 
under  deeds  derived  from  one  Boland  Q^lston. 

It  appears  from  the  record,  that  in  April,  1852,  one  Clough, 
attorney  of  Oelston,  sold  a  number  of  lots,  including  those  in 
controversy,  to  Reynolds,  defendant's  grantor.  The  deed  was 
recorded  in  the  proper  office,  but  in  the  record  the  number  and 
description  of  these  lots  were,  by  mistake,  omitted.  Afterwards 
Clough  sold  the  lots  to  John  S.  Fowler,  under  whom  the  plaint- 
iff cl^ms.  Subsequent  to  the  record  of  Fowler's  deed,  Clough 
procured  the  record  to  be  amended  by  interlining  the  number 
and  description  of  the  omitted  lots.  The  plaintiff  purchased  in 
good  faith  without  actual  notice  of  defendant's  title;  and 
he  en-'^'tered  into  possession  of  the  property,  and  con-  [293] 
tinned  to  occupy  it  at  the  commencement  of  this  action. 

The  Court  below  rendered  a  decree  in  favor  of  plaintiff  Cham- 
berlain, ordering  defendant's  deed  from  Gelston  to  be  canceled, 
and  perpetually  restraining  him  from  setting  up  title  to  the 
premises. 

Defendant  moved  for  a  new  trial,  which  being  denied,  he  ap- 
pealed. 

Joseph  W,  Winans^  for  Appellant. 

The  conveyance  to  Reynolds  was  recorded  in  the  county  re- 
corder's office,  as  provided  in  section  twenty-four  of  the  "act 
concerning  conveyances,"  etc. 

By  such  recording,  under  section  tweniy-five  of  said  act,  it 


1.  Cited  Page  y.  Rogen,  81  Cal.  890. 
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'legally  imparted  notice  of  the  contents  thereof/'  i.  e.,  of  the 
contents  of  the  conveyance — not  of  the  record. 

If  the  recorder  committed  a  clerical  error  in  the  recording  of 
the  deed,  by  leaving  out  a  part  of  the  estate  conveyed  thereby, 
that  error  does  not  make  the  conveyance  any  less  a  recorded 
conveyance.  The  act  only  requires  that  it  shall  be  recorded  to 
impart  notice.    It  was  recorded,  even  if  incorrectly  recorded. 

Again,  the  correction  having  been  made  in  the  record  of  the 
conveyance,  becomes  a  part  of  the  record,  and  applies  and  re- 
lates back  to  the  time  of  the  original  recording  of  the  convey- 
ance. The  correction  cannot  be  considered  as  a  separate  record; 
it  is  a  part,  and  an  inseparable  part,  of  the  record  of  the  whole 
instrument,  and  of  that  record  as  a  whole.  That  record  is  but 
a  unit,  indivisible,  and  in  its  character  of  unit,  embraces  all  its 
parts.  {McGregor  v.  Eall,  3  Stew.  &  P.  405;  Bank  of  Kentucky  v. 
Hoggin,  1  A.  E.  Marsh.  308;  Franklin  v.  Cameron,  1  Boot,  500; 
Hartmeyer  v.  OaieH,  1  Root,  61,  81;  Nye  v.  Maxwell,  14  V.  14; 
BoU  V.  CaUeray,  7  B.  Mon.  179;  1  Har.  &  J.  167.) 

Crocker  &  Bobinson,  f or  Bespondent. 

The  recorder  had  no  power  or  authoxity  to  make  the  altera^ 
tion,  after  the  deed  had  been  r^orded.  It  was  the  duty  of  the 
grantee,  when  he  discovered  the  omission,  to  have  his  deed  re- 
recorded; and  then,  so  far  as  this  block  is  concerned,  it  would 
be  notice  from  the  latter  date,  which  would  be  officially  certified 
to,  by  the  recorder  or  auditor. 

Where  there  is  a  mistake  in  the  recording  of  an  instrument,  a 
subsequent  bona  fide  purchaser  is  bound  only  to  the  extent  set 
forth  in  the  record.    {Fro^  v.  Beckman,  1  John.  C.  288,  299.) 

In  Price  v,  Webb,  2  Brown  Ch.  15,  note,  a  forged  deed  was 

ordered  to  be  canceled,  though  the  forgery  was  provable  at  com* 

mon  law;  and  the  books  are  full  of  similar  cases,  where  the  facts 

which  rendered  the  instrument  liable  to  cancellation  were 

[294]    ''^triable  in  an  action  at  law,  but  complete  relief  could 

only  be  given  in  equity. 

Tebbt,  J.,  after  stating  the  facts,  as  above,  delivered  the  opin- 
ion of  the  Court — ^Mubrat,  C.  J.,  concurring. 

The  evident  design  of  the  Begistration  Act  was,  by  establish- 
ing a  notice  equally  accessible  to  all,  to  protect  subsequent  bona 
fide  purchasers,  llie  doctrine  of  constructive  notice,  under  reg- 
istration laws,  has  always  been  regarded  as  a  harsh  necessity, 
and  the  statutes  which  create  it  have  always  been  subjected  to 
the  most  rigid  construction.  {CdJX  v.  Eastings,  3  Cal.  179.)  So 
far  as  the  lots  in  controversy  are  affected,  the  deed  of  Beynolds 
was  not  recorded,  until  the  title  of  plaintiff's  grantor  was  per- 
fected; and,  concediujg^  the  propriety  of  the  interlineation,  it 
could  only  impart  notice  from  the  time  it  was  made,  and  could 
in  no  way  impair  or  defeat  a  title  previously  acquired.  Our 
statute  provides  that  "  every  conveyance,  certified  and  recorded 
in  the  manner  prescribed  in  this  act,  shall,  from  the  time  of 
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filing  the  same  with  the  recorder  for  record,  impart  notice  to  all 
persons  of  the  contents  thereof."    (See  Sec.  25,  p.  251.) 

We  think  the  design  and  intention  of  this  act  was  to  give  con- 
structiye  notice  of  the  facts  which  appeared  upon  the  face  of  the 
record,  and  that  it  could  not  operate  as  notice  of  such  portions 
of  the  deed  as,  through  mistake  or  carelessness,  are  not  entered 
of  record. 

In  this  view,  we  are  sustained  bj  decisions  of  various  States. 
In  Frosi  v.  Beckman,  1  John.  Gh.,  a  mortgage  for  three  thousand 
dollars,  which  bj  mistake  was  recorded  as  a  mortgage  for  three 
hundred  dollars,  was  held  valid,  as  against  a  subsequent  pur- 
chaser, only  for  three  hundred  dollars.  So,  in  Savyyery.  Craige, 
10  Yt.  555,"^  a  deed  for  the  east  half  of  a  certain  lot  was  errone- 
oaslj  recorded  as  a  deed  to  the  west  half.  It  was  held  invalid, 
as  against  a  subsequent  bona  fide  purchaser  of  the  east  half. 
(See  also  20  Ohio,  266.) 
Judgment  afSrmed,  mtix  costs. 
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REPORTS  OF  CASES 


DETIBSilNXD  IK  THB 


Supreme  Ootjiit, 

APEIL  TEEM,  1857. 


BIRD  V.  DENNISON. 

Xan1>— AcTUAii  PosBi£8BioN,  WHAT  iNSUFJfioiJGNT. — A  meresTirYey  andmarkiiig 
lineB  of  a  boundary,  without  an  inclosnre  of  the  premises,  is  not  a  pos- 
session in  law,  Quless  made  so  by  complying  with  the  statute  in  refer- 
ence to  the  mode  of  maintaining  possessory  actions  on  public  lands. 

11  CJoNVBTANCJC— NoncB  BY  POSSESSION. — Pcf  BumeU,  t/.— As  to  the  implied 
notice  arising  from  the  possession  of  a  party  under  an  unregistered 
deed,  it  is  a  question  of  bad  faith,  and  it  should  be  left  to  the  jury 
whether  the  subsequent  purchaser  had  actual  notice,  or  such  means  of 
notice  as  to  make  his  negligence  a  species  of  fraud. 

'  Idem — Possession  by  Entry  under  Deed. — A  grantee  entering  into  pos- 
session under  a  deed,  thereby  acquires  no  greater  possession  than  his 
grantor  had. 

3  Begistby  Acts,  Constbuotion  or. — The  grounds  on  which  registry  acts  are 
based,  are,  that  the  party. who  fails  to  record  his  deed,  places  it  in  the 
power  of  his  grantor  to  commit  a  fraud  upon  others,  and  the  law  holds 
him  responsible,  as  assisting  the  fraud. 

■*  Idem.—  Penaltt,  Contained  in  Act. — The  penally  for  failing  to  record 
conveyances*  declared  in  the  statute  must  be  limited  to  conveyances 
as  defined  by  the  statute,  and  cannot,  by  implication,  be  extended 
to  instruments  for  the  recording  of  which  it  makes  no  provision. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Butte. 

This  -was  an  action  of  ejectment  for  the  recovery  of  part  of 

1.  cited  Ellis  v.  Jeam,  post  416. 

2.  Cited  Hryan  v.  Ramirez,  8  Cal.  467;  coDStraed,  Bird  v.  Liibros,  9  Oal.  6;  Partridge  v. 
McKinney,  10  Cal.  184. 

3.  Cited  Biflloc  v.  Rogen,  9  Cal.  128;  Perkina  v.  TkortOmrgh,  10  Cal.  191. 
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lot  number  8,  block  1,  in  the  city  of  Oroville.  The  defense  set 
up  title  in  the  United  States;  that  defendant  took  2K>s8ession  of 

the  same  in  the  year  1855,  and  had  erected  thereon  a 
[298]    store-*hou8e,  and  had  used  and  occupied  the  same  ever 

since;  that  plaintiff's  grantor  had,  at  various  times,  dis- 
claimed all  right  or  title  to  the  lot,  and  had  thereby  induced  de- 
fendant to  erect  and  make  valuable  improvement  thereon,  of 
the  value  of  two  thousand  dollars,  which  he  asked,  in  case  of  a 
recovery  by  plaintiff,  be  awarded  him.  On  the  trial  of  the  case, 
plaintiff  introduced  in  evidence  a  deed,  duly  executed  to  him  by 
one  Ealph  Bird,  dated  the  2l8t  of  February,  1856,  properly  ac- 
knowledged, and  recorded  on  the  22d  of  February,  1856.  The 
defendant  having  first  proved  the  signatures  to  the  following  in- 
strument, offered  it  in  evidence,  which  being  refused,  the  de- 
fendant excepted: 

<*OpmB,  July  19,  1855. 
'^Eoiow  all  men  by  these  presents:  That  I,  the  undersigned, 
hereby  transfer  and  sell  unto  T.  A.  Bichardson,  all  my  right, 
title  and  interest  in  and  to  certain  lots  in  the  town  of  Ophir, 
known  and  designated  on  the  chart  and  plan  of  said  town  as 
numbers  1,  2,  7,  and  8,  of  block  number  1,  for  the  sum  of 
twenty  dollars  in  hand,  and  the  further  sum  of  one  hundred  and 
eighty  dollars,  to  be  paid  in  the  space  of  twelve  days,  on  the 
payment  of  which  this  conveyance  shall  be  delivered  to  said 
party,  and  will  be  the  receipt  for  the  payment  of  the  same. 

''Ralph  Bibd.' 

«*OpHm,  August  20, 1855. 
"  I,  the  undersigned,  do  this  day  transfer  all  the  rights  guar- 
anteed by  this  instrument  to  myself,  to  N.  Carroll,  for  value  re- 
ceived. 

"T.  A.  ElGHABDSON." 

Defendant  then  offered  to  show  that  under  said  deed,  N.  Car- 
roll took  possession  of  the  lot  in  August,  1855,  and  that  Carroll, 
and  under  him  the  defendant,  Dennison,  had  continued  in  the 
open  and  visible  possession  and  occupation  of  the  same,  until 
the  present  time,  and  that  he  was  in  such  open  and  visible  pos- 
session at  the  time  of  the  sale  thereof  from  Balph  Bird  to  plaint- 
iff. This  evidence  the  Court  refused  to  admit,  and  defendant 
excepted.  The  defendant,  among  a  number  of  other  instruc- 
tions, asked  the  Court  to  charge  the  jury — 

"That  a  mere  survey,  and  marking  lines  of  boundary,  without 
an  inclosure  of  the  premises,  is  not  possession  in  law,  unless 
made  so  by  complying  with  the  statute  in  reference  to  the  mode 
of  maintaining  possessory  actions  on  public  lands  passed  April 
20,  1852."  This  the  Court  refused,  under  the  exception  of  de- 
fendant. 

The  Court,  at  the  instance  of  plaintiff,  among  other  instruc- 
tions, gave  the  following  two,  under  the  exception  of  defend- 
ant: 
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"The  jury  are  instructed  that,  though  the  lot  in  ques- 
tion were  *a  part  of  the  goyemment  land,  or  a  part  of    [299] 
the  mineral   land  belonging  to  the  United  States,  it 
would  be  no  defense  to  this  action  under  the  evidence  in  the 
case." 

"  The  jury  are  instructed  that  there  is  no  evidence  before  them 
of  the  defendant  purchasing  the  property  from  any  one;  and, 
further,  that  there  is  no  evidence  before  them  of  any  sale  of  the 
property  in  controversy,  by  Balph  Bird,  to  any  person  other 
than  plaintiff,  that  would  or  does  invalidate  the  sale  that  he 
made  to  plaintiff,  by  his  deed  of  conveyance,  given  in  evidence 
in  this  case." 

Judgment  was  rendered  for  plaintiff.  Defendant  moved  for  a 
new  trial,  which  was  denied.  He  then  appealed  from  the  order 
refusing  the  new  trial. 

BobinBon,  Beatty  &  Bolts,  for  Appellant 

The  Court,  at  the  request  of  the  plaintiff,  charged  the  juiy 
that  they  should  disregard  this  evidence,  so  far  as  it  went  to  in- 
validate the  title  of  the  plaintiff.     The  defendant  excepted. 

This  we  charge  to  have  been  error,  which  entitles  us  to  have 
the  judgment  reversed,  and  the  cause  remanded. 

We  claim'that  the  notorious  possession  of  the  defendant  was 
notice  to  the  plaintiff  of  the  defendant's  equity,  and  that  he, 
therefore,  stands  in  no  better  position  than  his  grantor. 

As  the  question  of  notice  arising  from  possession  is  the  main 
point  involved  in  this  case,  and  as  the  Court  has  intimated  an 
opinion  adverse  to  our  position,  we  are  compelled  to  discuss  it 
somewhat  at  length. 

That  this  is  the  doctrine  of  the  common  law  is  not  denied,  but 
it  is  said  the  rule  has  been  abrogated  by  statute. 

The  statute,  section  twenty-four  of  an  act  concerning  convey- 
ances, declares  that  every  conveyance,  whereby  any  real  estate 
is  conveyed,  to  operate  as  a  notice  to  third  persons,  shall  be  re- 
corded in  the  office  of  the  recorder  of  the  county  in  which  such 
real  estate  is  situated.  Section  twenty-five  provides  that  every 
conveyance  properly  certified  and  recorded,  snail,  from  the  time 
of  filing,  impart  notice  to  all  persons  of  the  contents  thereof. 
The  twenty-sixth  section  provides  that  eveiy  unrecorded  con- 
veyance shall  be  void,  as  against  any  subsequent  purchaser  in 
good  faith,  and  for  a  valuable  consideration.  And  these  are  all 
the  statutory  provisions  that  are  supposed  to  affect  the  common 
law  doctrine,  that  the  notorious  possession  of  real  estate  raises 
the  legal  presumption  of  knowledge  of  the  legal  or  equitable 
title  of  the  occupant. 

It  is  difficult  to  perceive  how  an  act,  by  which  that  is  made 
constructive  notice,  which  was  not  constructive  notice  before, 
can  be  so  construed  as  to  abrogate  a  rule  making  another  and  a 
different  thing,  a  thing  nowhere  alluded  to  in  the  statute,  con- 
structive notice.  The  common  law  can  never  be  annulled, 
ex-*cept  by  express  provision  of  the  statute;  unless  the    [300] 
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new  rule  expressly  repeals  the  old  one,  or  is  wholly  incompati- 
ble with  it,  both  must  stand.  Thus,  in  Jackson  v.  Bradl,  2 
Caines  Rep.  169,  a  statute  of  New  York  provided  that  every 
former  division  of  lands,  of  which  there  was  a  map  or  note  in 
writing,  should  be  a  valid  partition  thereof,  provided  such  note 
be  proved  before  a  Judge  of  the  Supreme  Coiit,  and  a  true  copy 
of  such  map  be  filed,  and  such  note  recorded.  It  was  argued 
that  no  other  mode  of  partition  could  be  valid.  But  Justice 
Kent  decided  otherwise.  He  says;  "If  the  conditions  on 
which  all  such  previous  partitions  were  declared  valid  be  not 
performed,  the  toinsaction  is  left  as  it  was  before,  and  is  to  be 
considered  independent  of  the  act."  This  is  certainly  a  deci- 
sion in  point,  and  one  emanating  from  the  highest  authority. 

The  Legislature  might  undoubtedly  have  abrogated  all  or  any 
of  the  constructive  notices  of  the  common  law.  We  contend 
that  they  have  done  no  such  thing.  Let  us  consider  the  three 
sections  of  the  statute  from  which  this  inference  is  drawn,  a 
little  more  in  detail. 

The  twenty-fifth  section  makes  the  recording  of  a  deed  con- 
structive notice  of  its  contents.  The  twenty-fourth  section  pro- 
vides, that  although  the  registration  is  necessary  for  purposes  of 
notice,  the  failure  to  record  shall  not  invalidate  the  conveyance, 
as  far  as  the  parties  are  concerned.  The  twenty-sixth  section 
declares,  that  an  unrecorded  deed  shall  be  void  as  against  any 
subsequent  purchaser  in  good  faith,  and  for  a  valuable  con- 
sideration. The  statute  undoubtedly  is  verbose,  and  reduplica- 
tive. These  three  sections  might  be  reduced  into  one,  declaring 
that  an  unrecorded  conveyance,  although  good  between  the 
parties,  should  be  void  against  any  subsequent  purchaser  in 
good  faith,  and  for  a  valuable  consideration;  whilst  on  the  other 
hand,  a  deed  properly  recorded,  should  be  presumed  to  be 
known  to  all  the  world.  This  is  certainly  the  sum  and  sub- 
stance of  the  three  sections.  In  all  this  there  is  not  a  word 
touching  the  pre-existing  doctrine  of  constructive  notice.  The 
statute  neither  says  expressly  that  the  common  law  rule  is 
abrogated,  nor  does  it  declare  that  there  shall  be  thereafter  no 
other  constructive  notice,  except  the  one  created  by  statute. 

But  we  are  not  left,  without  authority,  to  a  system  of  a  priori 
reasoning  on  this  subject.  Statutes  similar  to,  nay,  identical 
with  ours,  have  been  passed  in  the  several  States,  and  in  none 
of  them  have  we  been  able  to  find  an  authority  for  the  sugges- 
tion thrown  out  on  "  Mesiclc  v.  Sunderland,"  that  it  was  the  in- 
tention of  the  statute  to  do  away  with  all  constructive  notice, 
except  that  arising  from  registry.  Nor  has  our  opponent,  as  it 
appears  from  his  brief,  been  more  successful,  though  challenged 
to  the  production  of  a  single  authority  in  support  of  the  prop- 
osition. 
[301]  *In  England,  by  the  twenty-seventh  Hen.  VIII,  **  no 
conveyance  by  bargain  and  sale  shall  be  made,  or  take 
effect,  unless  it  is  enrolled  in  one  of  the  Courts  of  Westminster, 
or  else  in  the  county  where  such  land  lies."     The  words  of  this 
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statute  are:  "no  convejance  shall  take  effect."  Yet,  an  unen- 
rolled  deed  of  bargain  and  sale  has  always  been  held  valid 
against  the  grantor,  and  against  subsequent  purchasers  with 
notice.  And  in  England  it  is  admitted  that  possession  is  con- 
structive notice.  In  1  Burrows,  474,  Lord  Mansfield  is  made 
to  say:  ''  A.  buys  an  estate  from  B.,  and  forgets  to  register  his 
l^urchase-deed.  If  C,  with  express  or  implied  notice  of  this, 
buys  the  estate  for  a  full  price,  and  gets  his  deed  registered,  • 
this  is  fraudulent,  because  he  assists  B.  to  injture  A."  So  Black- 
stone  (3  Com.  338),  says:  "The  registry  is  designed  to  give 
notice,  in  order  to  prevent  purchasers  being  imposed  upon  by 
prior  conveyances,  which  they  are  in  no  danger  of,  when  they 
have  notice  of  them.'* 

In  Alabama,  a  deed,  unless  recorded  wdthin  six  months,  is 
"  void  and  of  no  effect  against  a  subsequent  bona  fide  purchaser 
for  a  valuable  consideration,  not  having  notice  thereof;"  and 
it  is  held  that  possession  imparts  notice.  (See  Ohio  Land  In- 
surance  Co.  v.  Ledyard,  8  Alabama  R.  866.) 

The  rule  of  constructive  notice,  as  derived  from  a  notorious 
occupation,  is  a  Just  and  wholesome  one,  sanctified  by  the  wis- 
dom of  ages,  and  ought  not  to  be  discarded  upon  light  or  insuf- 
ficient grounds.  It  serves  to  prevent  fraud,  and  few  better  il- 
lustrations of  its  beneficial  workings  can  be  furnished,  than  the 
circumstances  of  this  case  afford. 

Again,  the  fourth  instruction,  we  think,  should  have  been 
given.  The  Court  refused  to  instruct  the  jury  that  a  mere  sur- 
vey and  marking  lines  of  boundary,  is  not  such  a  possession  as 
would  authorize  a  recovery  in  ejectment.  In  Jackson  v.  Schoon- 
maker  {2  Johna.  230),  Kent,  C.  J:,  held  that  an  actual  occu- 
pancy, a  possessio  pedis,  which  is  definite,  positive,  and  notorious, 
is  necessary  to  constitute  such  a  possession;  and  although  this 
Court  has  somewhat  relaxed  the  stringency  of  the  rule  as  laid 
down  by  Justice  Kent,  they  have  never  gone  so  far,  nor  presume 
never  will,  as  to  sanction  the  principle  involved  in  the  refusal  of 
this  instruction. 

Stephen  J.  Field,  for  Respondent. 

The  defendants  relied  as  their  defense  chiefly  upon  a  contract 
of  sale  made  by  Ralph  Bird  to  one  T.  A.  Richardson,  dated  July 
19,  1855,  the  assignment  of  the  contract  by  Richardson  to  one 
N.  Carroll,  and  a  sale  by  Carroll  to  the  defendant,  with  proof 
that  the  defendant  was  in  possession  under  the  contract,  having 
made  valuable  improvements,  and  that  Ralph  Bird,  the  grantor 
of  the  plaintiff,  had  made,  in  August,  1855,  and  after- 
wards, to  different  *parties,  statements  to  the  effect  that  [302 1 
he  had  sold  the  premises,  or  had  abandoned  them,  or  had 
no  interest  in  them. 

The  contract  of  sale  was  not  acknowledged  or  recorded,  nor 
is  there  any  evidence  in  the  record  that  the  plaintiff  had  any 
knowledge  of  the  existence  of  any  such  contract;  or  any  knowl- 
edge of  the  possession  of  the  defendant,  or  that  the  improve- 
ments were  made  by  him.    . 
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There  is  no  evidence  of  any  knowledge  of  its  existence  by  the 
plaintiff.  Possession  is  not  notice  under  our  statute.  So  de- 
cided in  this  Court  in  Mesick  t.  Sunderland  (6  Cal.  297).  But 
more,  if  possession  were  notice  and  its  proof  were  accompanied 
with  the  contract  of  sale,  the  defendant  would  then  have  only 
an  equitable  title,  which  would  not  avail  as  a  defense  under  our 
Practice  Act,  because  not  set  up  in  the  answer. 

Where  there  is  no  legal  evidence  before  the  Court  of  a  pui> 
chase  or  sale  which  would  invalidate  a  title  by  deed,  it  is  proper 
so  to  instruct  the  juiy.  It  is  simply  excluding  what  never  should 
have  been  admitted. 

MuBKAY,  C.  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  J., 
concurring. 

The  Court  below  erred  in  refusing  the  fourth  instruction  asked 
by  the  defendant's  counsel.  It  is  in  the  language  of  this  Court 
in  the  cases  of  Plume  v.  Seward  (4  Cal.  94),  and  Murphy  v.  WaJr 
lingford  (6  Cal.  648). 

The  respondent  contends  that  there  was  no  evidence  to  point 
the  instruction,  and,  therefore,  it  was  immaterial.  On  examina- 
tion of  the  record,  it  appears  that  one  of  the  points  of  contro- 
versy was  as  to  the  location  of  the  premises  in  dispute,  and  the 
instruction  was  pertinent  in  this  respect,  and  should  have  been 
given. 

Judgment  reversed,  and  cause  remanded. 

BuRNEfTT,  J. — This  was  an  action  of  ejectment  to  recover  pos- 
session of  certain  premises.  On  the  trial,  the  defendant  offeitBd 
in  evidence  a  written  contract  for  the  sale  of  the  premises  in 
controversy,  made  by  the  plaintiff's  grantor,  Ralph  Bird,  before 
the  date  of  the  deed  to  plaintiff.  Tms  was  refused  by  the  Court 
upon  the  ground  that  such  agreement  was  not  acknowledged 
and  recorded,  and  that  it  had  not  been  set  up  in  the  answer. 
This  agreement,  and  all  evidence  in  relation  to  it,  were  properly 
excluded,  and  this  action  of  the  Court  below  is  not  objected  to 
in  this  Court. 

The  defendant's  counsel,  in  their  printed  brief,  say:  '^  The  de- 
fendant alleges  that  the  plaintiff's  grantor,  previous  to  the  sale 
to  the  plaintiff,  had  encouraged  the  defendant  to  purchase  and 
build  upon  the  lot  in  controversy,  disclaiming  all  interest  or  title 
in  himself,  and  that  plaintiff  at  and  before  his  purchase, 
[303]  knew  "*"  this  fact."  Upon  reference  to  the  defendants  answer, 
it  is  seen  that  there  is  no  express  allegation  that  plaintiff 
"  knew  this  fact;"  and  the  only  ground  that  can  support  this 
statement,  is  the  alleged  notorious  possession  of  the  lot  by  de- 
fendant anterior  to,  and  at  the  date  of,  the  deed  from  Balph 
Bird  to  his  son,  the  plaintiff;  and  this  ground  can  only  be  sup- 
ported upon  the  assumption  that  such  possession  was  notice. 

That  such  conduct  on  the  part  of  Ralph  Bird  would  operate 
as  estoppel  to  him,  there  would  seem  to  be  no  question.  (Sug- 
den  on  Vendors,  ch.  22,  section  20.)     But  does  it  affect  the 
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plaintifif,  unless  knowledge  of  that  fact  be  brought  home  to  him? 
And  is  the  defendant's  notorious  possession  equivalent  to  that 
knowledge?  This  question  is  one  of  very  great  importance, 
and  requires  some  examination. 

The  twenty-sixth  section  of  the  Act  concerning  conveyances, 
provides  that  every  conveyance  of  real  estate  which  shall  not  be 
recorded  as  provided  in  this  Act,  shall  be  void  as  against  any 
subsequent  purchaser  in  good  faith  and  for  a  valuable  consider- 
ation. Other  sections  of  the  same  statute  provide  that  a  con- 
veyance, duly  acknowledged  and  recorded,  shall  be  notice  of  its 
contents  to  all  subsequent  purchasers  and  mortgagees. 

In  the  case  of  Mesick  v.  Sunderland,  6  Cal.  297,  it  was  held, 
**  that  it  was  the  intention  of  the  statute  to  protect  the  purchaser 
of  the  legal  title  against  latent  equities  or  mere  executory  agree- 
ments, and  to  abolish  the  presumption  of  notice  arising  from 
possession."  This  ruling  is  controverted  by  defendant's  counsel, 
and  they  insist  that  the  object  of  the  statute,  like  the  recording 
Acts  of  other  States,  and  of  England,  was  to  make  that  con- 
structive notice,  which  was  not  so  at  common  law;  but  that  it 
was  not  the  intention  of  the  Act  at  the  time  to  abolish  other 
constructive  notices,  but  to  leave  them  in  full  force,  as  they 
were  not  either  contradictory  to,  nor  inconsisteiit  with,  the  con- 
structive notice  created  by  the  Act.  "The  statute,"  they  say, 
"  neither  says  expressly  that  the  common  law  rule  is  abrogated, 
nor  does  it  declare  that  there  shall  be  thereafter  no  other  con- 
structive notice  except  the  one  created  by  statute." 

In  the  case  of  Norcro88  v.  Wtdgery,  2  Mass.  R.  508,  the  Court 
says:  "  The  provision  of  the  statute  for  registering  conveyances, 
is  to  prevent  fraud  by  giving  notoriety  to  alienations;  but  if  the 
second  purchaser  has  notice  of  the  first  conveyance,  the  intent 
of  the  statute  is  answered,  and  his  purchase  afterwards  is  a 
fraudulent  act.  His  notice  may  be  express  or  it  may  be  implied, 
from  the  first  purchaser,  being  in  the  open  and  exclusive  pos- 
session of  the  estate  under  his  deed." 

The  same  learned  Judge,  in  the  same  case,  says:  "We  would 
observe  that  the  statute  requiring  the  registry  of  conveyances 
being  so  very  beneficial,  and  it  being  so  easy  to  conform 
to  it,  *when  a  prior  conveyance,  not  recorded  until  one  [304] 
of  a  subsequent  date  is  attempted  to  be  supported,  on  the 
ground  of  fraud  in  the  second  purchaser,  the  fraud  must  be 
very  clearly  proved." 

So  in  the  case  of  Call  v.  Hasiinga,  3  Cal.  183,  Mr.  Justice 
Heydenteldt,  in  delivering  the  opinion  of  the  Court  said:  "The 
evident  intention  of  the  statute  seems  to  be,  to  protect  subse- 
quent purchasers,  without  notice,  actual  or  constructive." 

In  Massachusetts,  New  York,  Pennsylvania,  Kentucky,  Ala- 
bama, and  in  England,  it  seems  to  be  fully  settled  that  notorious 
and  exclusive  possession  is  implied  notice,  and  puts  the  subse- 
quent purchaser  or  mortgagee  upon  inquiry.  The  statutes  of 
those  states,  as  also  that  of  England,  are  substantially  the  same 
with  the  law  of  this  State.     In  all  of  them  it  is  provided  in  sub- 
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stance  that  an  unrecorded  deed  shall  not  prevail  against  a  sub- 
sequent purchaser  or  mortgagee,  in  good  faith  and  for  a  valuable 
consideration. 

It  would  require  more  time  and  labor  to  examine  the  statutes 
of  other  States,  and  the  decisions  under  them,  than  I  can  spare; 
but  it  is  thought  they  are  substantially  the  same  in  all;  and  it 
must  be  conceded  iliat  so  for  as  adjudged  cases  can  go,  the 
weight  of  American  and  English  authority  certainly  preponder- 
ates greatly  in  favor  of  the  position  taken  by  defendant's  coun- 
sel, that  possession  is  implied  notice.  **  But  in  France  they  have 
adhered  much  more  rigidly  to  the  letter  of  their  old  code  respect- 
ing registration,  and  held  that  a  creditor  or  purchaser  might 
l)lead  want  of  registration  in  bar  of  a  prior  incumbrance,  though 
such  creditor  or  purchaser  had  full  notice  of  a  prior  incumbrance, 
before  he  made  his  own  contract  or  pur<j||iase."  (2  Bl.  Com.  343, 
note  68.)  And  in  the  same  note  it  is  stated  that  it  has  been 
much  doubted  in  England,  whether  the  Courts  ought  ever  to 
have  suffered  the  question  of  notice  to  be  agitated  as  against  a 
party  who  has  duly  recorded  his  conveyance . 

In  the  case  of  Jaques  v.  Weeks,  7  Watts,  279,  and  which  was 
a  case  very  fully  considered,  Mr.  Justice  Seroe^nt  says:  ** There 
is  much  plausibility  in  the  argument  that  the  strict  letter  of  the 
law  ought  to  be  enforced,  and  that  nothing  should  be  allowed 
to  dispense  with  the  actual  recording  of  the  instrument.  But 
when  this  doctrine  comes  to  be  applied  in  practice,  it  is  found  to 
be  too  strict  to  be  insisted  on;  leases  occur  in  which  such  a  con- 
struction of  the  law  woidd  sanction  injustice  and  reward  the 
most  palpable  fraud  and  iniquity.  Courts,  therefore,  in  the  ex- 
ercise of  equity,  have  considered  certain  cases  not  within  the 
intention  of  the  law  given,  and  looked  tp  the  object  and  design 
of  the  recording  acts,  rather  than  their  dry  letter." 

There  is  certainly  great  force  and  much  truth  in  these  re- 
marks. 

At  first  view  it  would  seem  easy  to  comply  with  the  letter  of 
the  statute,  which  is  plain  and  explicit,  even  so  far  as  to  provide 
a  form  for  the  certificate  of  acknowledgment.  But  when 
[305]  we  *come  to  look  into  the  cases,  we  shall  find  defects  in 
the  certificates  of  acknowledgments  of  many,  and  errors 
in  the  recording  in  a  few  cases,  which  have  beeA  committed  in 
the  hurry  of  the  moment,  by  officers  of  the  law.  These  defects 
often  pass  unseen  for  years,  and  then  some  individual,  looking 
for  defects  for  motives  of  speculation,  finds  them  out,  purchases 
from  the  original  fraudulent  grantor,  and  sets  up  his  title  after 
the  first  purchaser  has  been  in  open  and  notorious  possession 
for  years,  and  made  valuable  improvements  upon  the  property. 
On  the  other  hand,  if  the  law  indulges  parties  in  carelessness, 
the  benefits  resulting  from  the  rule  are  practically  destroyed. 

From  the  nature  of  the  subject,  there  can  be  no  rule  adopted 
that  will  not  work  great  hardship  in  many  cases.  All  that  can 
possibly  be  done  is  to  adopt  that  rule  which  will,  in  the  end,  as 
a  general  system,  produce  the  most  good.     What  that  is,  it  is 
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most  difficult  to  tell.  There  is  a  distressing  conflict  in  the 
views  of  Uie  highest  Courts.  Men  of  the  greatest  experience, 
and  possessed  of  the  most  ample  knowledge,  have  essentially 
differed.  In  this  state  of  things  judges  are  left  more  at  liberty 
to  decide  according  to  their  own  views. 

The  main  objects  of  our  statute  concerning  conveyances  are: 
First — To  provide  an  easy  and  permanent  mode  of  proving  the 
execution  of  the  instrument,  and,  second,  To  give  notice  of  its 
contents  to  subsequent  purchasers.  To  secure  the  first  object, 
the  acknowledgment  before  the  proper  officer,  and  in  the 
proper  form,  is  necessary;  while  to  give  notice  of  the  contents 
of  the  deed  itself,  the  acknowledgment  is  not,  in  the  nature  of 
the  case,  so  much  required.  While,  therefore,  defects  in  the 
acknowledgment  might  make  it  necessary  to  prove  the  execution 
of  the  deed  by  other  testimony,  it  would  seem  that  recording 
the  deed,  even  with  a  defective  acknowledgment,  would  prac- 
tically give  the  same  notice  of  its  contents,  as  if  recorded  with  a 
proper  acknowledgment.  Weie  this  the  law,  it  is  apprehended 
many  grave  difficulties  might  be  avoided^  without  injury  to  any 
one,  except  perhaps  in  very  rare  cases.  '  The  honest  man  only 
wishes  to  know  the  contents  of  the  deed,  and  if  of  record  he 
could  know  this,  whether  the  acknowledgment  is  in  due  form  or 
not.  But  our  statute  has  followed  the  statutes  of  other  States 
in  this  particular,  and  only  makes  the  recording  of  the  deed  when 
properly  acknowledged  and  certified,  notice  to  third  parties. 
We  have,  therefore,  no  discretion  left,  but  must  follow,  not 
make  the  law. 

By  our  statute,  an  unrecorded  deed  is  good  as  between  the 
parties,  and  it  is  only  void  as  against  a  subsequent  purchaser, 
in  good  faith,  and  for  a  valuable  consideration.  The  purchase 
must  not  only  be  in  good  faith,  but  it  must  also  be  for  a  valua- 
ble consideration.  Both  these  requisites  must  exist,  or  the  sub- 
sequent purchaser  can  gain  no  advantage  over  others.  Before 
he  should  take  the  property  of  others  on  the  ground  of 
tneir  negli-*gence  or  mistake,  he  should  be  free  from  [306 1 
error  himself.  The  same  reasonable  amount  of  diligence 
should  be  required  of  him  as  of  others. 

What,  then,  constitutes  good  faith  in  the  purchaser?  And 
what  rule  can  the  Court  lay  down  for  defining  and  ascertaining 
it  ?  In  the  case  of  Mesick  v.  Sunderland,  this  Court  expressed 
some  doubt  as  to  whether  actual  notice  of  the  unrecorded  instru- 
ment would  be  fiufficient  proof  of  a  want  of  good  faith;  but  in 
the  later  case  of  Dennis  v.  Burriit  and  others,  decided  at  the 
last  October  Term,  it  is  expressly  admitted  as  being  sufficient  to 
defeat  the  deed  of  the  subsequent  purchaser.  This  would  seem 
to  be  the  clear  intent  of  the  statute,  otherwise  the  i^hrase  **good 
faith,"  would  not  have  been  used,  but  only  the  phrase  "  for  a 
valuable  consideration."  The  statute  did  not  intend  that  eveiy 
subsequent  purchaser,  with  a  recorded  deed,  should  be  preferred 
to  a  prior  purchaser,  whose  deed  was  unrecorded,  but  only  a 
certain  class  of  subsequent  purchasers. 
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Is,  then,  the  possession  of  the  party  holding  under  an  unreg- 
istered deed,  implied  notice  under  our  statute  ?  To  say  that  it 
is,  in  all  cases,  would  seem  to  be  laying  down  an  unsound  rule. 
This  possession  may  be  very  recent — ^may  be  scrambling  and 
irregular,  and  the  purchaser  may  not  have  the  means  of  ascer- 
taining it.  On  the  other  hand,  to  say  that  in  no  case  can  it  be 
even  matter  of  evidence  of  bad  faith  in  the  subsequent  pur- 
chaser, would  seem  equally  unsound.  From  the  nature  of  the 
subject,  there  can  be  no  umform  rule  laid  down  by  the  Courts. 
The  facts  and  circumstances  of  each  particular  case  must  deter- 
mine it.  As  it  is  a  question  of  bad  faith,  it  should  be  left  to 
the  jury  to  decide  in  each  case,  whether  the  subsequent  pur- 
chaser had  actual  notice,  or  such  means  of  notice  as  to  make 
his  negligence  a  species  of  fraud.  And  to  prove  such  actual 
notice,  or  gross  and  willful  carelessness,  the  notorious  posses- 
sion of  the  first  purchaser,  and  the  knowledge  of  that  fact  by 
the  subsequent  purchaser,  as  well  as  other  circumstances  tend- 
ing to  prove  these  conclusions,  should  go  to  the  jury  as  matter 
of  evidence.  It  would  seem  clear  that  even  actual  knowledge 
of  the  prior  conveyance  might  be  proven  by  circumstantial  tes- 
timony. Jurors  are  better  judges  of  men's  intentions  and  mo- 
tives, than  Courts  themselves.  From  their  daily  intercourse  in 
business,  and  from  their  knowledge  of  men,  and  the  circum- 
stances of  society  at  anjr  particular  time  or  place,  they  are  best 
capable  of  doing  strict  justice  between  the  parties,  in  each  par- 
ticular case. 

Another  question  arising  in  this  case  is,  whether  our  Registry 
Act  affects  the  equities  between  the  parties.  Are  these  equities 
embraced  within  the  letter  or  spirit  of  the  Act,  taken  as  a  whole 
system  ? 

The  Act  is  one  concerning  conveyances,  and  the  thirty-sixth 
section  expressly  defines  what  is  intended  by  the  term 
[307]  conveyance,  *wmch  is  an  instrument  in  writing,  by 
which  any  real  estate,  or  interest  in  real  estate,  is  created, 
aliened,  mortgaged,  or  assigned,  and  then  expressly  excepts 
*'  wills,  leases  for  a  term  not  exceeding  one  year,  and  executory 
contracts  for  the  sale  or  purchase  of  lands."  The  Act  not  only 
provides  how  land  may  be  conveyed,  and  defines  what  a  con- 
veyance is  within  the  meaning  of  the  Act,  but  it  then  goes  on 
to  provide  minutely  how  such  conveyance  shall  be  acknowledged, 
certified,  and  recorded.  After  these  minute  and  explicit  provi- 
sions, the  Act  then  expressly  declares  the  effect  of  such  convey- 
ance thus  acknowledged  and  certified  as  a  matter  of  proof  (sec- 
tion 29).  The  Act  also  expressly  declares  the  effect  of  such 
conveyance,  when  acknowledged,  certified,  and  recorded;  first, 
as  proof,  and  second,  as  notice,  (sections  24,  25,  30,)  and  lastly 
the  statute,  in  the  twenty-sixth  section,  expressly  defines  what 
shall  be  the  consequence  of  a  failure  to  record  such  conveyance, 
which  is  that  it  "  shall  be  void  as  against  any  subsequent  pur- 
chaser," etc.  The  statute,  taken  as  a  whole,  is  consistent  with 
itself.     It  first  tells  you  how  you  may  do  a  certain  thing — makes 
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it  your  duty  to  do  it— expressly  points  out  the  reward  of  obedi* 
cnce — and  as  expressly  tells  you  what  shall  be  your  punishment 
for  disobedience.  And  all  these  different  provisions  are  co-ex- 
tensive with,  and  hang  one.  upon  the  other.  They  are  but  parts 
of  one  system. 

When  an  express  definition  is  given  in  a  statute,  it  must  be 
generally  held  to  include  all  intended,  and  to  exclude  all  not  in- 
tended. If  the  definition  does  not  do  this,  it  lacks  completeness 
and  certainty,  requisites  that  must  exist  to  constitute  a  good 
definition  itself.  If,  then,  the  law-maker  gives  us  an  express 
definition,  we  must  take  it  as  we  find  it,  or  we  must  conclude 
that  he  has  failed  to  make  a  clear  definition  of  his  own  meaning, 
and  before  we  should  come  to  such  a  conclusion,  this  fact 
should  appear  clearly  inconsistent  with  his  definition.  So, 
when  the  statute  expressly  defines  what  is  a  conyeyance,  and 
expressly  states  what  effect  as  proof  and  notice,  it  shall  have 
when  properly  acknowledged,  certified  and  recorded,  and  also 
what  effect  the  failure  to  record  such  conveyance  shall  have 
upon  the  rights  of  parties,  we  must  regard  these  as  express  pro- 
visions, intended  by  the  Act  to  say  so  much,  and  no  more.  For 
when  the  law-maker  assumes  himself  to  set  out  the  conse- 
quences of  a  disobedience  to  his  vnll,  no  other  consequences 
can  be  logically  and  fairly  considered  as  coming  vnthin  the 
scope  of  his  intention.  If  he  attempts  to  set  out  such  con- 
sequences, he  must  be  presumed,  from  the  very  nature  of  the 
act,  to  intend  to  complete  his  work,  and  not  to  leave  it  unfin- 
ished. 

The  reasons  for  this  construction  of  the  law  would  seem  to  be 
ample.  Under  our  free  system  of  government,  every  man  has 
the  right  to  use  his  own  property  as  he  pleases,  and  to  make 
what  contracts  he  pleases  in  reference  to  it,  provided  he 
does  *not  injure  others,  or  violate  some  law.  The  [308] 
ground  upon  which  the  Begistiy  Acts  are  based,  is,  that 
the  party  who  faUs  to  record  his  deed,  places  it  in  the  power  of 
his  grantor  to  commit  a  fraud  upon  otiiers,  and  the  law  con- 
siders the  purchaser  as  assisting  the  grantor  to  do  this,  and 
holds  such  purchaser  responsible  accordingly.  So,  when  the 
subsequent  purchaser  does  not  act  in  good  faii^,  the  law  es- 
teems him  as  aiding  the  grantor  in  the  commission  of  a  fraud, 
and  makes  him  equally  responsible.  It  is,  then,  only  upon  the 
ground  that  the  first  purchaser  has  violated  the  law  in  failing  to 
record  his  conveyance,  in  a  case  where  the  law  expressly  makes 
it  his  duty  to  do  so  that  the  statute  makes  him  responsible. 

If  the  statute  intended  to  embrace  cases  not  mentioned  in  it, 
it  would  certainly  have  said  so;  and  at  the  same  time  it  would 
have  provided  means  to  enable  the  party  to  protect  himself.  If 
it  intended  to  change  the  established  law  in  reference  to  certain 
cases,  and  require  a  new  duty  or  infiict  otiier  consequences  un- 
known to  the  existing  law,  then  it  would,  in  common  justice, 
have  provided  the  means  of  protection.  At  all  events,  it  would 
have  given  fair  notice  of  its  intention.     In  reference  to  convey- 
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ances,  the  statute  has  done  this.  The  party  to  be  affected  is 
explicitly  told  how  he  may  protect  himself,  and  what  will  be  the 
consequence  if  he  fails  to  comply.  The  law  has  treated  him 
fairly.  But  how  stands  the  fact  with  regard  to  those  cases  not 
embraced  within  the  Act  ?  The  law  will  not  allow  the  party  to 
record  his  lease,  when  it  is  for  a  term  not  exceeding  one  year, 
nor  will  it  allow  him  to  record  a  notice  of  his  equity,  except  in 
the  case  of  an  executory  contract  for  the  sale  or  purchase  of 
land  under  the  amendatory  Act  of  1855;  and  if  the  party  does 
record,  the  act  is  simply  idle,  and  does  him  no  good.  How, 
then,  can  he  protect  himself?  Or,  is  there  no  protection  in- 
tended? Does  the  law  intend  to  visit  him  with  a  forfeiture, 
when  he  has  violated  no  law  ?  Or  can  it  be  justly  said  that  the 
law  intends  thus  to  inflict  him  upon  general  principles,  not 
clearly  defined  or  laid  down  in  any  statute  ? 

In  defining  the  term  conveyance  in  section  36,  there  are  cer- 
tain exceptions  stated,  as  already  mentioned,  namely:  wills, 
leases  and  executory  contracts.  Powers  of  attorney  are  also 
excepted,  but  they  are  especially  provided  for  in  sections  27  and 
28.  If,  then,  the  act  intended  to  embrace  the  equities  existing 
between  the  parties,  and  to  place  it  beyond  their  power  to  pro- 
tect themselves,  how  can  a  tenant  for  a  term  not  exceeding  one 
year,  have  any  security  that  his  landlord  will  not  sell  the  prem- 
ises and  he  be  turned  out  by  the  purchaser  before  the  end  of 
the  term  ?  He  has  done  all  he  could,  and  all  that  the  law  re- 
quired or  even  allowed  him  to  do.  He  has  made  his  contract, 
entered  into  the  premises,  and  holds  possession,  open  and 
notorious,  and  surely  the  law  must  protect  him.  And 
[309]  will  *not  the  same  rule  apply  to  those  equities  tht^t  the 
law  allows  to  exist,  and  does  not  allow  to  be  recorded  ? 
In  the  case  of  Morton  v.  Bohards,  4  Dana,  258,  the  Court  held 
that  the  Kentucky  statute  requiring  deeds  to  be  registered  only 
concerned  legal  conveyances,  and  left  the  equities  between  the 
parties  untouched,  and  that  notorious  possession  is  notice  of 
the  equity  of  the  occupant. 

But  especially  are  these  views  applicable  to  this  case.  Here 
the  plaintiff  claims  the  premises  simply  on  the  groimd  of  prior 
possession  in  his  grantors.  From  the  nature  of  the  case  he  was 
bound  to  know  their  previous  acts.  When  a  party  acquires  a 
right  by  possession,  this  right  depends  solely  upon  his  own  acts, 
independent  of  the  consent  of  others,  and  the  purchaser  from 
him  must  know  what  those  acts  have  been.  And  as  a  party  can 
acquire  a  title  by  his  own  act,  so  he  can  abandon  it  in  tlie  same 
way;  and  his  grantee  must  take  notice  of  the  fact,  when  the 
party  in  whose  favor  the  declaimer  was  made,  is  in  the  actual 
possession  of  the  premises. 

I  am  aware  that  these  views,  at  least  a  portion  of  them,  are 
opposed  to  the  decision  of  this  Court  in  the  case  of  Mesick  v. 
Sunderland,  and  it  is  with  sincere  regret  that  I  feel  myself  com- 
pelled to  dissent  from  the  opinion  of  my  associates,  for  whose 
judgment  I  entertain  the  highest  regard.      I  am  compelled  to 
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consider  that  decision  as  extending  the  provisions  of  an  ActJ 
harsh  enough  in  its  character,  (as  this  Court  has  already  held,  3i 
Cal.  183,)  to  cases  not  contemplated  by  it.  The  practical  and^ 
inevitable  result  of  that  decision,  had  it  been  made  before  thei 
passage  of  the  amendatory  Act  of  1855,  allowing  executory  con-i 
tracts  to  be  recorded,  woiild  have  been  to  prevent  all  such  con-< 
tracts  from  being  entered  into.  For  no  prudent  man,  knowings 
such  a  decision,  would  have  ventured  to  purchase  real  estate  on. 
time,  at  the  risk  of  losing  all  the  payments  he  had  made,  and  air 
the  improvements  and  payments  he  might  thereafter  make.  And^ 
thus  to  clog  men  in  the  sale  of  their  property,  without  any  ex-< 
press  law,  would  seem  to  be  a  very  harsh  measure  of  judicial  i 
construction,  equally  repugnant  to  the  letter  and  spirit,  reason] 
and  object  of  the  statute. 

Anotiier  objection  made  by  defendant's  counsel  to  the  ruling] 
of  the  Court  below,  was  the  refusal  to  give  this  instuction: 

"Fourth,  That  a  mere  survey  and  marking  lines  of  boundary] 
without  an  inclosure  of  the  premises,  is  not  a  possession  in  law, ; 
'unless  made  so  by  complying  with  the  statute  in  reference  to  the  < 
mode  of  maintaining  possessory  actions  on  public  lands  in  thisj 
State,  passed  April  20th,  1852." 

The  plaintiff's  counsel  in  answer  to  this  objection,  says: 

"  There  is  no  error  in  this  instruction.      It  is  in  diriact  oon-^ 
formity  with  the  decision  of  this  Court,  in  Murphy  y. 
WaUing'*fard,  6  Cal.  648,  and  Flume  v.  Seward,  4  Cal.    [3101 
Bep.  94." 

If  there  was  no  error  in  the  instruction,  it  should  have  beenj 
given.  I  presume  this  statement  of  plaintiff's  counsel  was  an  > 
unintentional  mistake.  The  Judge  of  ihe  Court  below  doubtless  i 
refused  this  instruction  because  he  considered  it  inapplicable  > 
to  the  particular  case,  especially  as  he  gave  certain  instructions  < 
of  the  plaintiff,  which,  if  correct,  rendered  this  instruction  im-i 
projper.  There  were  some  eight  instructions  given  by  the  Court, 
lor  the  plaintiff.  The  substcmce  of  the  fifth  instruction  was,  that 
if  the  grantors  of  Balph  Bird  were  in  possession  of  a  part  of  the : 
tract,  at  the  date  of  the  deed  to  Balph  Bird,  claiming  title  to ! 
the  whole,  and  Balph  Bird  took  possession  of  a  part,  in  the  name 
•of  the  whole  tract,  as  described  in  this  deed,  there  being  no  ad- 
verse possession  at  that  time,  then  said  Balph  Bird's  possession 
extended  to  the  whole  tract  described  in  the  deed,  although  the 
actual  settlements  and  improvements  may  not  have  embraced 
the  entire  tract;  and  that  such  possession  in  Balph  Bird  came 
dovTn  to  plaintiff,  and  plaintiff  was  therefore  entitled  to  re- 
cover. 

This  instruction  would  seem  to  be  too  broad  in  its  terms,  and 
therefore  not  proper  in  the  case  then  before  the  Court.  In  the 
case  of  EndicoU  v.  Pearl,  10  Peters,  441,  the  question  was,  what 
possession  of  land  is  suJfficient  to  bar  an  adverse  title  thereto, 
under  the  Statute  of  Limitations,  and  Mr.  Justice  Story,  in  de- 
livering the  opinion  of  the  Court,  uses  this  language:  **An  entry 
into  possession  of  a  tract  of  land,  under  deed  containing  spe- 
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cific  metes  and  bounds,  gives  constructive  possession  of  the 
-whole  tract,  if  not  in  any  adverse  possession,  although  there  may 
be  no  fence  or  enclosure  around  Uie  ambit  of  the  U*act,  and  an 
actual  residence  only  on  a  part  of  it." 

That  this  possession  is  sufficient  to  constitute  a  bar  to  an  ad- 
verse title  seems  well  settled,  both  by  reason  iand  authority.  The 
party  out  of  possession,  and  who  claims  under  an  adverse  title, 
IS  bound  to  know  the  limits  and  extent  of  his  own  prox>erty,  and 
the  party  occupying  gives  the  other  notice  of  the  fact  of  adverse 
possession,  by  lus  actual  possession  of  a  part,  and  by  his  deed 
he  gives  the  owner  notice  of  the  limits  of  his  possession.  The 
adverse  claimant  out  of  possession,  if  his  title  is  good,  can  re- 
cover the  entire  tract  as  easily  as  a  part,  and  for  that  reason  he 
is  not  injured  by  the  rule  as  above  laid  down.  His  remedy  is 
always  good  for  all  or  none,  and  therefore  he  had  as  well  sue  for 
all  as  a  part.  If  he  sleeps  upon  his  rights,  he  is  presumed  to 
give  them  up  entire. 

But  it  is  apprehended  that  a  very  different  rule  should  prsTail 
in  other  cases.  What  constitutes  possession  sufficient  to  nxain- 
tain  ejectment,  it  is  not  always  easy  to  describe  in  words.  In 
the  case  of  Plume  v.  Seward^  4  Gal.  94,  it  was  held  that 
[311]  the  possession  ''must  be  an  actual  bonajide  occupation,  '^a 
possessio  pedis,  a  subjection  to  the  will  and  control,  as 
contra-distinguished  from  a  mere  assertion  of  title,  and  the  ex- 
ercise of  casual  acts  of  ownership,  such  as  recording  deeds,  pay- 
ing taxes,  etc."  In  the  late  case  of  Marphy  v.  WaRingford,  it 
appeared  that  ''in  1850,  the  plaintiff  entered  upon  a  tract  of 
land  in  El  Dorado  county,  caused  it  to  be  surveyed  and  the 
boundaries  marked,  built  a  house  upon  it,  in  which  he  resided, 
and  enclosed  and  cultivated  a  small  portion  of  the  tract;  in  1852, 
the  defendant  entered  upon  the  land  within  the  boundaries  of 
the  survey,  but  not  within  the  actual  enclosure  of  the  plaintiff," 
(Oct  Term,  1856,)  and  this  was  held  not  to  be  sufficient  pos- 
session to  maintain  the  action.  And  in  the  case  of  Stoeetland  v. 
Froe,  6  Cal.  144,  it  was  held  that  "the  plaintiff,  having  failed 
to  show  a  compliance  on  his  part  with  the  provisions  of  the  stat- 
ute, could  not  recover  in  this  action  any  land  not  covered  by  his 
actual  enclosure." 

It  must  be  conceded  that  what  will  constitute  an  actual  bona 
fide  occupation  of  land,  a  subjection  to  the  will  and  control, 
must  depend  much  upon  the  local  situation  of  the  premises,  the 
local  customs  and  circumstances  of  the  country,  the  business 
for  which  the  land  is  used,  and  the  policy  of  the  law,  and  the 
end  it  intends  to  accomplish.  Since  the  passage  of  a  Posses- 
sory Act,  it  has  become  the  settled  intention  of  the  law  that 
public  lands  shall  not  be  monopolized  by  speculators,  but  re- 
served as  homes  for  bona  fide  settlers,  in  limited  quantities. 
The  Act  of  1852,  provides  the  mode  of  gaining  possession  of  one 
hundred  and  sixty  acres,  without  an  actual  enclosure  of  the 
whole  tract. 

The  question,  then,  arises  whether  the  plaintiff  can  claim  any 
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higher  right  from  the  fact  of  the  prior  deeds  of  his  grantors, 
than  those  grantors  themselves  possessed.  Will  the  mere  mak- 
ing of  a  deed,  and  entering  into  possession  under  it,  confer  anj 
additional  right  upon  the  party?  or  does  he  stand  precisely 
where  his  grantor  stood,  and  only  entitled  to  the  same  rights, 
and  no  more?  If  the  policy  of  the  law  regulating  possessory 
actions  could  be  defeated  by  the  passing  of  deeds  from  one 
party  to  another,  then  the  beneficial  effects  of  that  Act  would 
fail,  and  the  Act  prove  powerless  to  accomplish  the  very  end  con- 
templated. The  law  is  an  efficient  and  practical  system,  and 
the  means  necessary  to  accomplish  the  act  intended  are  usually 
not  wanting.  And  it  would  seem  clear  upon  principle,  that  a 
deed  under  such  circumstances  would  confer  no  additional  rights 
upon  the  grantee.  If  he  performed  other  and  additional  acts, 
of  his  own,  such  as  making  additional  improvements,  these 
would  strengthen  his  claim.  But,  by  his  deed,  he  gains  no 
greater  possession  than  his  grantor,  for  the  purposes  of  sustain- 
ing on  action. 

These  considerations  lead  me  to  the  conclusion  that  the  Court 
below  erred  in  refusing  the  third  and  fourth  instructions  of  de- 
fendant; in  limiting  the  testimony  as  to  the  statements  of 
Ralph  *Bird;  and  in  giving  all  of  the  instructions  of  the  [312] 
plaintiff.  These  instnictions  are  so  connected  that  it  is 
difficult  to  separate  them,  and,  taken  as  a  whole,  they  are  er- 
roneous. Some  of  them,  if  si:^ciently  qualified,  would  be  un- 
objectionable. As  a  whole,  they  are  predicated  upon  the  ground 
that  the  deeds  created  a  greater  right  in  the  grantee  than  the 
grantor  himself  possessed;  that  is,  greater  in  extent  of  posses- 
sion, and  that  plaintiff  was  not  bound  by  the  alleged  acts  and 
words  of  Ralph  Bird,  before  the  date  of  the  deed  from  him  to 
plaintiff. 

But' as  the  defendant  did  not  except  to  the  action  of  the  Dis- 
trict Court,  in  giving  the  first  six  instructions  offered  by  plaint- 
iff, his  exception  being  only  to  the  seventh  and  eighth,  he  can- 
not avail  himself  of  any  alleged  error  in  regard  to  those  six  in- 
structions. It  id  true,  that  this  failure  to  except  is  not  noticed 
by  the  plaintiff's  counsel,  and  therefore  not  insisted  on  by  him; 
still,  we  are  precluded  from  taking  any  notice  of  them,  so  far  as 
the  disposition  of  the  case  is  concerned.  To  do  so  would  be  ex- 
ceeding our  jurisdiction,  which  is  but  appellate,  and  would  be 
unjust  to  the  District  Court.  As  the  case  should,  in  my  opinion, 
be  sent  back  upon  other  grounds,  and  as  the  points  included  in 
the  six  instructions  are  important,  I  have  given  mj  views  res- 
pecting tliem. 


PORTER  V.  SCOTT. 

>  AmoTSATioN— DuTT  OF  AitBiTSATOBs. — It  is  the  duty  of  arbitrators  to  pasa 
npon  the  whole  subject  in  controversy;  and  if  it  appears  on  the  face  of 
the  award  that  they  have  not  disposed  of  the  whole  matter,  or  if  the 
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terms  of  the  award  render  a  further  inquiry  necessary  to  ascertain  a  sum 
to  be  paid,  or  an  act  to  be  done,  it  is  void. 
Idem.— OSffbct  of  Axtebation  of  Awabd. — When  arbitrators  have  published 
their  award,  any  alteration  whatever,  without  the  consent  of  parties, 
will  vitiate  it,  and  this,  though  the  alteration  was  to  fix  certain  amounts 
left  undetermined  in  the  award. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  on  an  arbitration  bond.  The  defense  set 
up,  is  that  the  arbitrators,  in  the  matter  referred  to  them,  had 
published  their  award,  in  which  some  of  the  accounts  were  left 
undetermined;  and  that,  subsequently,  the  umpire  chosen  in  the 
case  had  ascertained  and  carried  the  accounts  which  had  been 
left  in  blank  in  the  original  published  award. 

The  defendant  asked  the  Court  below  to  instruct  the  jury  that 
if  the  facts  were  as  alleged  by  the  defendant  as  above,  the  award 
was  void,  and  the  plaintiff  could  not  recover.  The  Court  below 
refused  the  instruction,  which  is  assigned  as  error.  The  jury 
found  a  verdict  for  plaintiff,  as  prayed  for  in  his  complaint,  and 

judgment  was  entered  accordingly. 
[313]       '^'Motion  for  a  new  trial  made,  and  overruled,  and  de- 
fendant appealed. 

Eugene  Casserly,  for  Appellant. 

The  arbitrators  cannot  examine  and  decide  upon  a  part,  and 
the  umpire  upon  the  remainder  of  the  case.  {Curwn  v.  Sturmer, 
1  Rol.  Abr.  262,  b.  42;  also.  Year  Book,  Hen.  VI,  11;  ToUU  v. 
Saunders,  9  Price,  Exch.  612,  620;  Lang  v.  Brown,  32  Eng.  Law 
and  Eq.  19,  20;  Wicks  v.  Cox,  11  Jurist,  542;  6  Harr.  Dig.  66; 
note;  Bacon's  Abridge.  320,  D.  ''Arbitrament;"  Russell  on  Ar- 
bitration, 233;  Law  Lib.  47;  In  re  SaUceJd,  12  Ad.  &  El.  767;  40 
Eng.  C.  L.  Rep.;  Falconer  v.  Montgomery,  4  Dall,  233;  Fas&noro 
V.  Bayard,  Id.  271,  272.) 

The  award  in  this  case  shows,  by  its  own  terms,  that  it  was  in- 
complete, and  not  final,  some  of  the  most  important  items  being 
left  open  to  be  determined  at  some  future  period.  Such  a  defect 
is  fatal  to  the  award.  (Billings  on  Awards,  132;  35  Law  Lib.; 
Fedley  v.  Goddard,  7  Durn.  &  E.  73;  Goode  v.  Waters,  1  Eng.  L. 
andE.  181;  HewUt  v.  Hevntt,  1  Ad.  &  El.  N.  S.  110;  41  Eng.  C. 
L.;  Caldwell  on  Arbitration,  273;  Yiner's  Abridg.  Art.  ''Arbi- 
tration.") 

The  rule  is  universal,  that  when  arbitrators  have  once  made 
their  award,  their  powers  are  executed,  and  they  cannot  alter  or 
amend  their  award,  or  make  a  new  one,  even  though  within  the 
time  limited  for  the  award.  {Dolce  v.  Janes,  4  Comst.  568;  Her- 
free  v.  Bromley,  6  East,  309;  Irvine  v.  ELnor,  8  Id.  54;  Caldwell 
on  Arbit.  Eng.  Ed.  68.) 

EclLI  McAllister,  for  Respondent. 

That  the  arbitrators  passed  upon  one  part  of  the  case,  and  the 
umpire  upon  another. 

We  deny  that  such  fact  would  be  a  valid  defense  to  this  ac- 
tion.   The  suit  is  brought  on  the  arbitration  bond. 
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The  gist  of  the  action,  being  the  breach  of  the  condition,  the 
only  question  is:    Has  the  condition  been  broken ? 

The  condition  of  the  bond,  following  the  submission,  provides 
merely  that  an  umpire  should  be  called  ''  in  case  they  shall  not 
agree."  The  parties  were  certainly  competent  to  agree,  if  they 
thought  proper  that  in  case  of  the  arbitrators  disagreeing  on 
any  one  point,  they  should  leave  to  the  umpire,  not  that  point 
only,  but  all  other  points  on  which  they  had  not  disagreed.  But 
neither  the  condition  of  the  bond  nor  the  submission  contains 
any  such  stipulations,  and  the  appellants,  in  contending  that 
such,  notwithstanding,  was  a  part  of  the  agreement,  assume  the 
onus  of  proving  it.  Until  this  is  proved,  the  fact  they  here  offer 
to  show  can  have  no  relevancy  to  the  issue. 

Such  an  interpretation  of  ihe  submission,  however  it  may  be 
as  to  authority,  is  clearly  not  supported  by  reason.  It  is 
not  a  ^natural  supposition,  that  after  a  judgment  on  cer-  [314J 
tain  points  by  the  two  arbitrators,  chosen  by  themselves, 
the  parties  contemplated  that  it  should  be  rendered  void,  ipso 
/ac(o^  by  their  disagreement  on  the  other  points,  perhaps  on  the 
only  other  point  in  the  case,  and  that  these  same  points  should 
be  submitted  de  novo  to  the  umpire,  and  thus  the  judgment  of 
two  persons  be*  perhaps  overruled  by  one. 

The  authority  on  wnich  the  two  or  three  modem  cases  which 
support  the  appellant's  position  rely,  are  BoUe's  Abridgment  and 
the  Tear  Book,  39  Henry  VI. 

On  these  we  observe: 

1.  The  terms  of  submission  to  an  arbitration  seem  to  have 
generally  followed  a  certain  form — a  part  of  which  was — "so  as 
(ila  quod)  the  said  award  shall  be  made  on  the  premises.'^  Courts 
formerly  construed  this  phrase,  by  force  of  the  expression  ita 
qiu)dy  and  on  the  premises;  into  a  condition  precedent  that  the 
arbirators,  or  on  their  disagreeing,  the  umpire  alone,  should 
pass  upon  all  the  premises,  that  is  on  the  whole  case  submitted. 
The  authority  in  39  Henry  YI,  was  probably  based  upon  this 
special  phraseology  of  the  submission,  and  Bolle's  Abridgement 
very  naturaUy  followed  it,  just  as  Bacon's  Abridgement  has  fol- 
lowed both. 

2.  Bolle's  Abridgment  brings  down  the  law  only  to  the  end  of 
the  reign  of  Charles  I.  Now,  until  shortly  before  this,  that  is 
until  the  end  of  the  preceding  reign,  the  strictest  rules  were  ap- 
plied by  the  Courts  to  the  construction  and  effects  of  an  award. 
From  tiiat  time,  a  far  more  liberal  system  began  to  prevail,  and 
at  present,  the  policy  of  the  law  is  as  liberal  as  the  ancient  one 
was  strict.  Under  that  policy  these  cases  were  decided  on 
merely  technical  considerations.  In  the  modem  times,  awards 
are  regarded  as  arbilrium  boni  viri  at  the  civil  law,  and  every 
presumption  is  made  to  support  them.  (Kyd  on  Awards,  229, 
230.) 

Awards  must  be  liberally  construed  so  as  to  answer  the  pur- 
pose intended.    (Lord  Mansfield,  1  Burr.  277.) 
Everything  presumed  and  every  reasonable  intendment  made 

807 

Digitized  by  VjOOQIC 


315  POBTER  V.  SOOTT.  [Sup.  Ct. 

id  favor  of  an  award.  (1  Rand.  449;  2  Call.  106;  Charlton,  287; 
2  Har.  &  G.  67;  5  M.  353;  Corce,  16;  1  Pet.  222;  6  Greenl.  38;  1 
Tex.  497;lSeld.  482.) 

Legal  presumption  in  favor  of  regularity  of  proceedings  in 
awards.  (1  Scan.  240;  1  Hill,  489.)  Same  presumption  as  in 
reject  to  judgment.    (26  Vt.  416.) 

The  two  cases  in  Penn£fylvania,  4  Dall.  233,  271,  are  entitled 
to  no  weight,  the  reason  assigned  for  the  decisions  being  palpa- 
bly insufficient.  They  assume  that  the  umpire  becomes  sole 
judge  of  the  whole  case  on  disagreement,  which  is  the  very  point 
in  dispute. 

Kyd  on  Awards,  p.  102,  is  an  authority  of  established  weig^ht 
that  the  law  on  this  point  is  as  we  contend,  and  the  fol- 
[3151  lowing  ^cases  are  to  the  same  effect;  17  Conn.  309;  9  Barr. 
254;  17  Shepley,  552. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — ^Terbt,  J., 
concurring. 

The  argument  of  this  case  has  elicited  an  amount  of  labor 
and  research  highly  creditable  to  the  learned  counsel  yAio  repre- 
sented the  parties,  and  we  regret  that  the  press  of  business  pre- 
vents us  from  following  them  in  the  examination  of  many  of  the 
principles  which  have  been  so  ably  discussed. 

The  plaintiff  declared  on  an  arbitration  bond;  the  defendant 
denies  the  award.  On  the  trial  of  the  cause  the  plaintiff  intro- 
duced an  award  dated  October  1, 1852,  signed  by  the  arbitrators 
and  one  Hussey,  who  purported  to  act  as  umpire.  After  stating 
the  result  of  their  deliberations,  the  award  concludes  with  these 
words:  '*  Leaving  the  amount  to  be  allowed  for  detention  of 
brig  Mid  legal  expenses  to  be.  filled  up  when  they  are  definitely 
ascertained,"  To  this  is  appended  a  statement  of  the  account 
between  the  parties  in  whida  the  amounts  for  said  items  are  car- 
ried out. 

The  defendants  contended  on  their  part,  that  on  the  1st  of 
October,  1852,  the  arbitrators  had  made  their  award,  and  that 
the  plaintiff  had  served  a  copy  of  the  same  upon  the  de- 
fendant; that  said  award  contained  the  same  recital  as  above  set 
forth,  but  that  the  amounts  were  not  ascertained  or  carried  out, 
and  that  the  same  was  done  by  said  Hussey  after  the  award  was 
published.  Testimony  tending  to  establish  this  fact  was  intro- 
duced, and  the  evidence  of  Hussey,  the  umpire,  upon  this  point, 
was  excluded  on  the  ground  that  he  could  not  be  allowed  to 
impeach  his  own  award.  This  ruling  of  the  Court  is  assigned 
as  error.  It  is  not  necessaiy,  however,  to  consider  it,  as 
there  was  sufficient  evidence  to  warrant  the  jury  in  finding  for 
the  defendant,  had  the  Court  instructed  them  properly  upon 
the  law. 

The  whole  contest  was  whether  the  award,  as  declared  on, 
was  complete  at  the  day  of  its  publication,  or  whether  it  had 
been  filled  up  by  Hussey. 

Under  these  circumstances  the  defendant's  counsel  asked  the 
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Court  to  charge  the  jury  substantiallj  as  follows:  That  if  the 
award  was  made  and  delivered  to  the  respectiye  parties,  with 
the  three  last  items  or  charges  left  in  the  blank,  that  tiie  plaint- 
iff could  not  recover.  That  if  a  different  award  (which  was  in 
evidence)  was  delivered  by  the  plaintiff  to  the  defendant,  which 
he  plaintiff  represented  as  the  award  between  them,  then  the 
plaintiff  was  bound  by  the  award,  or  if,  after  the  award  was 
signed  by  the  arbitrators  and  the  umpire,  and  delivered  to  the 
plaintiff  and  defendant,  as  the  award  between  them,  and  was 
afterwards  amended  or  altered  without  the  knowledge  or 
consent  of  the  ♦defendant,  by  filling  up  blanks  and  [316] 
inserting  charges  against  him,  the  award  so  altered  was 
void,  and  the  plainUff  not  entitled  to  recover;  all  of  which  was 
refused. 

It  is  well  settled  that  where  parties  refer  all  their  differences 
to  arbitration,  it  is  the  duty  of  the  arbitrators  to  pass  upon  the 
whole  subject  in  controversy,  and  if  it  appears  upon  the  face  of 
the  award  that  they  have  not  disposed  of  the  whole  matter  but 
have  left  a  part  open;  or  if  the  terms  of  the  award  be  such  as  to 
render  a  further  inquiry  necessary  to  ascertain  a  sum  of  money 
to  be  paid,  or  some  act  to  be  done,  it  is  void  and  will  be  set 
aside.  It  is  also  settled  that  when  arbitrators  have  published 
their  award  by  delivering  it  to  the  parties  as  the  award,  that  it 
is  not  the  subject  of  revision  or  correction  by  them,  and  that 
any  alteration  without  the  consent  of  the  parties  will  vitiate  it. 
Applying  these  rules  to  the  present  case,  it  is  evident  that  the> 
defendant's  instructions  should  have  been  given. 

The  evidence  tended  to  show  that  several  of  the  items,  in  the 
account  annexed  to  the  award,  were  not  ascertained  at  the  time 
of  its  delivery;  that  they- were  not  in  the  copy  served  on  the  de- 
fendant, and  if  the  service  of  this  copy  on  that  day  was  a  publi- 
cation of  the  award,  then  it  was  void  under  the  rule  I  have  just 
stated.  It  became,  then,  a  matter  of  importance  for  the  de- 
fendant to  ascertain  the  exact  point  of  time  at  which  the  items 
were  inserted  in  the  copy  held  by  the  plaintiff,  on  which  this 
suit  is  brought.  A  witness  had  already  testified  that  at  the  time 
the  copy  of  the  award  was  delivered  to  him  by  the  plaintiff  to 
be  served  on  the  defendant,  the  plaintiff  told  him  it  was  an 
award,  and  produced  a  duplicate  copy  in  which  the  same  items 
were  entered,  but  not  carried  out,  and  that  the  umpire's  name 
was  not  signed  to  either  of  them.  Afterwards  this  same  copy  is 
introduced  in  evidence,  signed  by  him,  and  the  items,  before 
left  blank,  carried  out  in  his  own  handwriting.  This  evidence 
would  have  been  sufficient  to  warrant  the  jury  in  their  discre- 
tion in  finding,  as  a  fact,  that  this  alteration  was  made  after  the 
award  was  published,  and,  if  so,  then  the  instruction  that  the 
arbitrators  -were  fundi  officio,  and  their  further  acts  in  the  prem- 
ises were  void,  should  have  been  given. 

Judgment  reversed,  and  cause  remanded. 
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[317]   *MEECED  MINZNG  CO.  v.  PEEMONT  et  al.» 

^MnriNa  Cz<aim,  Vested  Titlb  in. — ^Under  existing  legislatioiiL,  the  owner 
of  a  mining  claim  has,  in  practical  e£fect,  a  good  vested  title  to  the  prop- 
erty, and  should  be  so  treated  until  his  title  is  divested,  by  the  exerciso 
of  the  higher  right  of  his  superior  proprietor.  His  right  to  protect  the 
property,  for  the  time  being,  is  as  full  and  perfect  as  if  he  were  the 
tenant  for  years,  or  for  life,  of  his  superior  proprietor.  Ab  his  lease  is 
of  the  mine,  he  is  entitled  to  all  the  remedies,  for  its  protection,  that 
he  could  claim  if  he  were  the  owner,  against  all  the  world,  except  the 
true  owner. 

sImjitnctiom  wiiiZi  Lib  to  Restrain  Trespass. — A  writ  of  injunction  will 
lie,  to  restrain  trespass,  in  entering  upon  a  mining  claim,  and  removing 
auriferous  quartz  from  it,  where  the  mjury  threatens  to  be  continuous 
and  irreparable.  It  comports  more  with  justice  to  both  parties  to  re- 
strain the  trespass,  than  to  leave  the  plaintiff  to  his  remedy  at  law. 

sIdem. — Moreover,  it  would  be  impossible  to  estimate,  with  ^any  approach 
-to  accuracnr,  the  damage  done;  and  hence,  the  greater  necessity  of  pre- 
venting wnat  cannot  be  adequately  compensated. 

diDEM.— To  Restrain  Rbbcovaii  of  Gold. — The  removal  of  gold  from  a 
mine  is  emphaticallv  taking  away  the  entire  substance  of  the  estate,  and 
comes  within  that  class  of  trespass  in  which  injunctions  are  now  nni^ 
versally  granted. 

iNJUUcnoN,  what  must  be  Shown. — Per  Murray,  C,  J.,  disseniing.'-Th^ 
plaintiff's  bill  alleging  that  the  plaintiffis  own  the  soil,  and  that  the  mine 
belongs  to  the  State,  Dy  whose  license  the  plaintiffs  are  working  it,  a 
trespass  upon  the  mine,  and  the  removal  of  auriferous  <^uartz  therefrom, 
is  not  an  iniury  to  the  inheritance,  and,  in  order  to  obtain  an  injunction, 
it  must  be  shown  that  the  injury  is  irreparable. 

Idem.— When  not  AiiLowRD.— The  mere  depriving  the  plaintiff  of  a  qnanii^ 
of  gold-bearing  quartz  is  not  an  irremediable  injury,  in  the  sense  which 
wiU  entitle  him  to  an,  injunction. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict, County  of  Mariposa. 

This  is  an  appeal  from  an  order  of  the  Court  below,  granting 
an  injunction.  The  plaintiffs  allege  that  they  are  the  owners 
and  possessors  of  certain  described  real  estate,  and  veins  of  gold- 
bearing  quartz;  that  they  took  possession  of  them,  and  have 
been  working  ihem  for  the  purpose  of  extracting  the  gold  from 
the  rock,  and  have  expended  upon  the  property  upwards  of 
eight  hundred  thousand  dollars;  that  defendants  claim  an  in- 
terest adverse  to  the  plaintiffs,  but  that  the  defendants  have  no 
title;  that  the  title  to  the  minerals  in  the  soil  of  California  is  in 
the  State;  that  defendants  are  trespassing  upon  a  portion  of  the 
premises,  and  working  the  mineral  veins  therein,  and  avow 
their  intention  to  take  possession  of  the  entire  property.  The 
complainants  pray  that  the  adverse  claim  of  defendants  may  be 
determined  by  the  Court,  and  for  an  injunction  pending  the 

*Bee  same  case,  ante  190. 

1.  Cited  Tuolumne  Wat.  Co.  v.  Chapman,  8  C»l.  397;  Curtis  y.  Sutter,  15  Cal.  MS;  Prabu 
V.  Paeijic  G.  d:  S.  M.  Co.  35  Cal.  34;  approved,  WiUiam*  y.  WaUon,  9  Cal.  143;  PaHridfft  r. 
McKinney,  10  Cal.  183:  State  y.  Moore,  12  Cal.  70;  noggt  y.  Merced  Min.  Co»  14  Cal.  813; 
ITugfus  y.  Devlin,  23  Gal  506;  approved,  BUudel  v.  Willianit,  9  Nev.  17a 

2.  Cited  Weaver  v.  Conger,  10  Cal.  238;  More  v.  Massini,  32  Cal.  594;  practice  dlBtingnidied, 
Loring  y.  Downer,  MpAll.  366. 

3.  Approved,  United  States  v.  ParroU,  McAll.  317. 
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litigation,  and  that  the  same,  on  the  hearing,  may  be  made  per- 
petual. 

Bobinsony  Beatty  db  Botis,  for  Appellants. 

It  is  urged  that  the  order  granting  the  Injunction  should  be 
sustaiiied,  because  the  complaint  alleges  ownership  in  the  plaint- 
iff, and  that  character  of  injury  which  the  la^^esteems  irrepar- 
able; and  in  support  of  this  last  proposition,  we  are  referred  to 
Sec.  929,  Story's  Eq.  Juris. 

♦There  is  no  doubt  that  the  remedy  by  injunction  has    [318] 
been  extended  by  modern  decisions  to  the  case  of  a  mere 
trespasser,  where  the  injury  committed  has  been  one  that  if 
done  by  a  privy  in  estate,  would  have  been  what  is  technically 
known  as  waste. 

As  this  Court  has  frequently  said,  this  writ  of  injunction  is 
the  right  arm  of  the  law,  and  is  not  to  be  brought  into  exercise 
upon  trivial  and  ordinary  occasions. 

In  trespass  it  is  confined  to  two  classes  of  cases,  where,  first, 
it  is  done  to  the  inheritance,  which  constitutes  waste,  which  lies 
at  the  foundation  of  the  doctrine;  and,  secondly,  where  the  in- 
jury, without  regard  to  the  character  of  the  article  injured,  is  of 
such  a  character  that  it  cannot  be  compensated  by  money.  Un- 
der the  last  head  comes  the  case  of  the  insolvency  of  the  tres- 
passer. 

We  repeat,  that  injunction  to  restrain  a  trespass  is  confined 
to  cases  including  injury  to  the  freehold  or  inheritance,  and  to 
such  cases  as  the  circumstances  exclude  the  possibility  of  com- 
pensation in  damages  to  be  awarded  by  the  judgment  of  a  Court 
of  law. 

Now,  does  the  alleged  injury  in  this  case  come  within  the  cat- 
egory? 

It  is  true  that  injury  to  a  mine  has  been  held  in  England  suffi- 
cient to  warrant  the  intervention  of  an  injunction,  but  an  exam- 
ination of  the  cases  cited  in  the  note  to  nine  hundred  and  twen- 
ty-ninth section  of  Story,  and  also  of  Livingston  v.  Livingston  (6 
Johns.  Chancery),  will  show  that  this  rests,  not  upon  the  ground 
o(  irreparable  injury,  but  upon  the  ground  that  it  is  an  injury  to 
the  inheritance,  winch,  if  done  by  a  privy  in  estate,  would  have 
constituted  waste. 

But  in  the  case  at  bar,  the  trespass  is  no  injury  to  the  inher- 
itance or  freehold,  for  whilst  the  plaintiff  claims  the  ownership 
of  the  soil,  he  informs  us  that  the  title  to  the  minerals  upon 
which  the  trespass  is  committed  belongs  to  the  State  of  Califor- 
nia, and  that  he  is  only  using  them  by  a  license  from  the  State. 
He  had  just  as  well  ask  an  injunction  to  prevent  further  injury 
to  hired  cattle  that  happened  to  be  upon  the  land  of  the  plaint- 
iff. 

Nor  is  this  injury  of  such  a  character  as  to  prevent  an  effica- 
cious compensation  by  a  judgment  for  damages  in  a  Court  of 
law.  To  this  conclusion  we  should  necessarily  come  by  any 
system  of  a  priori  reasoning,  but  for  this  we  have  ihe  highest 
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authority — the  decision  of  this  Court,  in  the  case  of  Oaies  y. 
Teague,  where  this  Court  uses  the  following  language: 

''  Depriving  the  plaintiffs  of  a  large  amount  of  gold-bearing 
earth  is  a  loss,  but  not  irremediable  in  the  sense  which  will  en- 
title them  to  the  relief  they  seek." 

But,  again,  the  bill  shows  that  the  defendants  are  not  only 
trespasser^  but  trespassing  under  a  claim  of  adverse  title. 
[319]  ***!  remember  being  told  from  the  Bench,  very  early 
in  my  life,"  says  Lord  Bacon,  ''that  if  the  plaintin  filed 
a  bill  for  an  account,  and  an  injunction  to  stay  waste,  stating 
that  the  plaintiff  claimed  by  a  title  adverse  to  his,  he  stated 
himself  out  of  Court  as  to  the  injunction."  (See  FUssworth  v. 
JEbpton^  6  Vesey.) 

Cook  db  Fenrvef  and  Booraem,  for  Bespondenta. 

Bubkett,  J.,  delivered  the  opinion  of  the  Court — ^Txbbt,  J.,, 
<soncuning. 

The  questions  arising  in  this  case  are  of  the  greatest  import- 
ance, and  may  be  stated  thus: 

The  order- granting  the  injunction  was  made,  upon  the  facts 
stated  in  the  complaint,  which  must  be  taken  as  true,  for  the 
purpose  of  determining  the  points  raised  on  appeal. 

1.  Can  a  party,  in  possession  of  a  mining-claim  on  public  land 
within  this  State,  sustain  a  suit  to  determine  tiie  advene  title  of 
s,  party  out  of  possession? 

2.  And  if  so,  can  the  plaintiff  obtain  an  injunction,  pending 
the  litigation,  to  prevent  the  removal  of  the  minerals,  in  the 
same  manner  as  if  he  were  the  true  owner  of  the  soil  ? 

In  reference  to  the  first  point,  the  two  hundred  and  fifty-fourth 
section  of  the  Practice  Act  provides  that  ''an  action  may  be 
brought,  by  any  person  in  possession  of  real  property,  against 
any  person  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim,  estate, 
or  interest." 

The  language  of  this  section  is  general  and  comprehensive, 
and  allows  any  person  "in  possession"  to  bring  the  action 
against  any  person  "whoclanns"  an  estate  or  "interest"  ad- 
verse to  him.  The  only  title  the  plaintiff  is  required  to  have,  is 
that  which  flows  prima  facie  from  possession.  It  has  been  re- 
peatedly decided  by  this  Court,  that  possession  was  prima  facie 
evidence  of  title.  (4  Cal.  70,  94;  5  Cal.  40.)  This  provision  of 
the  statute  is  founded  upon  evident  reasons  of  justice  and 
policy,  and  is  more  especially  applicable  to  the  present  condi- 
tion of  the  country.  It  is  evident  that  both  parties,  if  honest, 
have  an  equal  interest  in  knowing  the  true  state  of  their  respect- 
ive claims  at  the  earliest  practicable  period,  and  each  party  has 
his  appropriate  remedy  provided  by  law.  The  party  out  of  pos- 
session can  bring  his  suit  to  obtain  possession  of  ilie  property, 
and  the  party  in  possession  can  bring  his  action  to  determine 
the  adverse  title.    The  law,  by  giving  both  parties  the  right  to 
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sue,  affords  each  the  power  of  protection  against  the  other,  and 
thus  secures  a  speedy  determination  of  the  doubt— the  end  in- 
tended to  be  accomplished  by  the  law  itself.  If  the  holder  of 
the  adverse  claim,  out  of  possession,  should  delay  bring- 
ing his  suit,  the  party  in  possession  *can  force  him  to  [320] 
produce  his  claim,  and  submit  it  to  the  determination  of 
the  proper  tribunal.  If  a  suit  be  necessary  to  settle  the  dispute 
at  all,  the  sooner  it  is  brought,  the  better  for  both  parties. 

But  the  beneficial  effects  of  this  provision  are  as  applicable  to 
mining-claims  as  to  any  other  cases.  The  value  of  these  claims, 
especially  of  those  containing  quarte-lodes,  is  immense,  and  the 
titles  often  conflicting.  To  work  these  quartz-mines  efficiently, 
a  vety  heavy  outlay  of  capital,  in  the  erection  of  machineiy,  is 
required.  As  an  illustration,  it  is  stated,  in  the  complaint  in 
this  case,  that  more  than  eight  hundred  thousand  doUars  had 
been  expended  by  the  plaintiffs.  It  is,  then,  of  the  utmost  im- 
portance that  parties  engaging  in  these  extensive  and  beneficial 
enterprises,  should  have  some  means  of  determining  all  adverse 
claims  before  they  make  their  costly  improvements.  If  this 
light  is  not  extended  to  mining-claims,  then  this  most  important 
interest  of  the  State  is  without  adequate  protection,  and  there  is 
a  manifest  failure  of  justice. 

If,  then,  it  be  conceded  that  a  party  in  possession  of  a  mining- 
claim  can  sustain  an  action  to  determine  an  adverse  outstanding 
claim,  can  he  not  obtain  an  injunction  to  protect  the  property 
pending  the  litigation?  Is  not  an  injunction  pendente  lite  a 
remedial  favorite  in  equity,  and  especially  so,  when  asked  by  a 
party  in  the  actual  possession  of  a  mine,  against  a  party  out  of 
possession  ? 

That  the  plaintiff  could  obtain  this  injunction,  had  they  the 
title  in  fee  simple,  there  would  seem  to  be  no  doubt.  It  is  true 
that  Courts  of  Equity  were  once  reluctant  in  granting  an  injunc- 
tion to  prevent  a  mere  trespass.  At  first  the  remedy  was  con- 
fined to  cases  of  technical  waste,  when  privity  of  title  existed 
between  the  parties.  The  histoiy  of  this  change  is  concisely 
stated  by  Lord  Eldon,  in  his  opinion  delivered  in  the  case  of 
Thomas  v.  Oakley,  18  Yes.  Jr.  184:  "Throughout  Lord  Hard- 
wice's  time,  and  down  to  that  of  Lord  Thurlow,  the  distinction 
between  waste  and  trespass  was  acknowledged,  and  I  have  fre- 
quently alluded  to  the  case  upon  which  Lord  Thttblow  first  hes- 
itated: A  person  having  a  close  demised  to  him,  began  to  get 
coal  there,  but  continued  to  work  under  the  contiguous  close 
belonging  to  another  x>erson,  and  it  was  held  that  the  former, 
as  waste,  would  be  restrained;  but  as  to  the  close  not  demised 
to  him,  it  was  a  mere  trespass,  and  tibe  Court  did  not  interfere. 
But  I  take  it  that  Lord  Tuublow  changed  his  opinion  upon  that, 
holding  that  if  the  defendant  was  taking  the  substance  of  the 
inheritance,  the  liberty  of  bringing  an  action  was  not  all  the 
relief  to  which,  in  equity,  he  was  entitled.  The  interference  of 
the  Court  is  to  prevent  your  removing  that  which  is  his  estate. 
Upon  that  principle,  Lord  Thublow  granted  the  injunction  as  to 
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both.  That  has  since  been  repeatedly  followed,  and 
[321]  whether  it  was  trespass  *under  the  color  of  another's 
right  actually  existing  or  not.  If  this  protection  would 
be  granted  in  the  case  of  timber,  coal,  or  lead  ore,  why  is  it  not 
equally  to  be  applied  to  a  quany?  The  comparative  value  can- 
not be  considered." 

This  distinction  between  waste  and  trespass,  so  far  as  regards 
the  power  of  the  Court  to  grant  an  injunction,  has  been  set 
aside,  and  "it  is  now  'granted,'"  says  Mr.  Justice  Story,  ''in 
all  cases  of  timber,  coals,  ores,  and  quarries,  when  the  party  is 
a  mere  trespasser,  or  when  he  exceeds  the  limited  rights  with 
which  he  is  clothed,  upon  the  ground  that  the  acts  are,  or  may 
be,  an  irreparable  damage  to  the  particular  species  of  property." 
The  same  hesitation  was  once  manifested  by  the  Courts  in  re- 
straining the  publication  of  private  letters,  except  those  on 
business.  '*  Fortunately  for  public,  as  well  as  private  peace  and 
morals,"  says  the  same  author,  "  the  learned  doubte  on  this 
subject  have  been  overruled,  and  it  is  now  held  that  there  is  no 
distinction  between  private  letters  of  one  nature,  and  private 
letters  of  another." 

In  reference  to  the  subject  of  injunctions,  the  same  writer, 
after  stating  that  they  '*  are  now  more  liberally  granted  than  in 
former  times,"  makes  these  practical  and  judicious  remarks: 
''It  may  be  remarked,  in  conclusion,  upon  the  subject  of  special 
injunctions,  that  Courts  of  equity  constantiy  decline  te  lay  down 
any  rule  which  shall  limit  their  power  and  discretion  as  te  the 
particular  cases  in  which  such  injunctions  shall  be  granted  or 
withheld.  And  there  is  wisdom  in  this  course;  for  it  is  impos- 
sible to  foresee  all  the  exigencies  of  society,  which  may  require 
their  aid  and  assistance,  to  protect  rights  and  redress  wrongs. 
The  jurisdiction  of  these  Courts,  thus  operating  by  way  of  special 
injunction,  is  manifesUy  indispensable  for  the  purpose  of  social 
justice  in  a  great  variety  of  cases,  and  therefore  should  be  up- 
held by  a  steady  confidence."  (Story's  Eq.  Jur.,  sees.  863,  929, 
948,  and  956  b.) 

The  ground  upon  which  the  injunction  was  granted  in  these 
cases  of  timber,  coals,  ores,  and  quarries,  was  that  of  trespasser, 
in  the  language  of  Lord  Eldon,  was  "  taking  away  the  very  sub- 
stance of  the  estate."  If  a  party  enter  upon  the  premises  of 
another,  and  occupy  them  for  the  purposes  of  husbandry,  and 
cultivate  them  in  a  proper  manner,  so  as  not  materially  to  di- 
minish the  value,  when  they  shall  afterwards  come  into  the  pos- 
session of  the  rightful  owner,  the  Courts  will  not  grant  an 
injunction  te  restrain  the  party  in  possession,  pending  the 
litigation,  for  this  would  be  of  no  benefit  to  the  owner,  and 
might  be  an  injury  to  both  parties.  But  when  the  alleged 
trespasser  is  taking  away  that  which  cannot  be  replaced,  and 
which  constitutes  the  substance  of  the  mine  itself,  so  as  to  di- 
minish its  value  when  restored  to.  the  owner,  it  constitutes  a 
very  diflTerent  case. 

It  must  be  conceded  that  the  principles  of  these  cases  apply 
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*to  gold  mines,  as  well  as  to  others.  In  fact  there  are  [322] 
circumstances  connected  with  gold  mines  that  render  the 
remed3'  by  injunction  more  appropriate  than  to  other  mines. 
The  onlj  value  of  a  gold  mining-chum,  in  most  cases,  consists  in 
the  mineral.  For  timber,  for  cultivation,  and  for  other  purposes, 
they  are  generally  valueless.  If  a  party  removes  the  gold,  he 
removes  all  that  is  of  any  value  in  the  estate  itself.  It  is  em- 
phatically taking  away  the  entire  substance  of  the  estate.  An- 
other material  circumstance  is  the  impossibility  of  making  any 
certain  estimate  of  the  amount  of  injury  done.  In  the  case  of  a 
coal  mine,  or  stone  quairy,  the  amount  removed  can  be  sub- 
stantially ascertained  by  admeasurement.  So  in  the  case  of 
timber  trees,  their  size,  number,  and  value,  can  be  substantially 
ascertained.  But  in  reference  to  gold  mines,  this  is  not  the 
case.  There  is  no  mode  of  estimation  that  even  approaches  to 
substantial  accuracy,  and  hence  the  greater  necessity  for  pre- 
venting that  injury  which  you  cannot  estimate,  and,  therefore, 
cannot  compensate  adequately. 

In  the  case  of  Oaies  v.  I\sague^  October  Term,  1856,  this  Court 
held,  that  the  mere  allegation  that  the  injury  was  irreparable, 
would  not,  in  itself,  be  sufficient,  but  the  complaint  must  show 
how.  The  same  is  stated  as  the  rule  in  the  case  of  Amelung 
and  others  v.  Seekamp,  9  Gil.  and  John.  474.  This  is,  no  doubt, 
the  correct  rule,  and  facts  must  be  stated  to  justify  the  conclu- 
sion of  irreparable  injury.  But  in  the  cases  of  mines,  timber, 
and  quarries,  the  statement  of  injury  is  sufficient.  In  the  na- 
ture of  the  case,  all  the  party  could  well  state,  as  matter  of  fact, 
is  the  destruction  of  the  timber  in  the  one  case,  and  the  taking 
away  the  minerals  in  the  other.  Taking  away  the  minerals  is 
itself  the  injury  that  is  irreparable,  because  it  is  taking  away  the 
substance  of  Uie  estate.  The  allegation  of  insolvency  is  not 
necessary  to  prove  the  injunction  in  these  cases.  The  right  to 
the  remedy  is  based  upon  the  nature  of  the  injury,  and  not  upon 
the  incapacity  of  the  party  to  respond  in  damages.  And  in  ref- 
erence to  the  element  of  insolvency,  it  may  be  remarked,  that 
the  rule  established  under  a  system  which  permitted  imprison- 
ment for  debt,  and,  therefore,  gave  more  efficiency  to  the  remedy 
at  law,  should  be  received  with  some  modifications  under  our 
system.  The  reason  of  the  rule  being  modified,  the  rule  itself 
should  receive  a  corresponding  qualification.  And  in  practice  it 
is  generally  difficult  to  prove  insolvency,  except  after  the  return 
of  an  officer,  upon  execution.  To  rely  upon  the  personal  re- 
responsibility  of  an  individual  for  compensation  for  serious 
injuries,  is  what  practical  men  would  hesitate  to  do,  when 
they  can  avoid  it.  And  I  agree  with  Chancellor  Johnson,  in 
the  case  of  Kinder  v.  Clark,  2  Hill.  Ch.  618>  that  it  comports 
"more  vnth  substantial  justice  to  both  parties  to  restrain  the 
trespass,  than  to  leave  the  plaintiff  to  pursue  his  remedy  at 
law." 
The  complaint  in  this  case  alleges  that  the  defendants 
j  com-*mitted  the  acts  charged  under  an  invalid  or  adverse    [323] 
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claim.  This  statement,  under  the  English  deoisions  at  one  time, 
would  haye  been  fatal  to  the  case.  But  the  rule  then  has  been 
since  changed.  In  the  case  of  Smiih  v.  CaUyery  8  Yes.  Jr. 
90,  Lord  ELDoif  said:  ''I  remember  when,  if  a  plaintiff  stated 
that  a  defendant  claimed  bj  an  adverse  title,  he  stated  himself 
out  of  Court."  Again,  in  uie  case  of  Norway  v.  Bowe,  19  Yes. 
Jr.  154,  the  same  Chancellor  said:  ''I  recollect  hearing  from 
either  Lord  Thublow  or  Lord  Bathubst,  that  if  a  bill  contained 
a  passage,  which  is  frequently  inserted  now,  that  the  defendant 
pretends  the  plaintiff  is  not  entitled  to  the  estate,  he  stated 
himself  out  of  Court" 

But  it  seems  to  be  the  general  rule  in  England,  that  if  the  an- 
swer positively  denies  the  exclusive  right  of  the  plaintiff,  then 
the  injunction  will  be  dissolved.  This  is  based  upon  the  practice 
of  not  permitting  affidavits  to  be  read  to  contradict  the  answer 
as  to  the  question  of  title.  (8  Yes.  Jr.  89;  9  Yes.  Jr.  356.)  In 
reference  to  other  quesitons,  they  may  be  read.  As  the  denial 
of  the  defendant  is  under  oath,  and  the  plaintiff  is  not  allowed 
to  contradict  the  answer,  of  course  the  injunction  must  be  dis- 
solved. Still  this  rule  is  not  inflexible.  (7  Yes.  Jr.  305,  and 
notes.)  In  the  case  of  Livingston  v.  LivingBUm,  6  John.  Ch.  497, 
Chancellor  Kent  said:  **  This  case  is  analogous  to  a  case  before 
Lord  Camden,  referred  to  by  the  counsel  in  Mogg  v.  Mogg,  1 
Mer.  654,  and  which  Lord  Thuklow  seemed  to  approve  of.  It 
was  when  a  defendant  claimed  the  right  of  estovers,  and,  under 
that  right,  cut  down  timber;  there  was  a  claim  of  right,  and 
until  it  was  determined,  it  was  proper  to  stay  the  party  from 
doing  an  act  which,  if  it  turned  out  he  had  no  right  to  do,  would 
be  irreparable.  So,  also,  in  Hanson  v.  Gardiner,  7  Yes.  Jr.  305, 
the  injunction  was  granted  when  the  defendant  claimed  com- 
mon of  pastures  and  estovers."  In  ihe  case  of  Amelung  and  others 
v.  Seekamp,  9  Gill.  &  J.  468,  it  was  held  that  an  injunction 
would  not  be  granted  to  restrain  trespass  pending  proceed- 
ings to  try  the  right,  except  in  cases  of  irreparable  mischief,  or 
to  prevent  a  multiplicity  of  suits,  or  when  peculiar  circumstances 
imperatively  demanded  such  a  remedy.  The  same  rule  seems 
to  prevail  in  South  Carolina.  (2  Hill.  Cha.  618.)  In  this  case 
Chancellor  Johnson  said:  "Injunctions  to  restrain  trespass, 
where  irreparable  mischief  would  be  effected  before  a  tried  at 
law  could  be  had,  are  now  regarded  with  more  favor." 

It  is  not,  however,  necessary  in  this  case  to  lay  down  any  rule 
as  to  the  pro|)er  course  to  be  taken  upon  the  coming  in  of  the 
answer  containing  a  positive  denial  of  the  plaintiff's  exclusive 
right.  There  is  no  distinction  between  the  effect  of  an  allega- 
tion in  the  complaint  that  the  acts  were  committed  under  pre- 
tence of  an  adverse  title,  and  the  sworn  statement  in  the 
[324]  answer.  A  '^'man  may  pretend  to  claim  what  he  would 
not  solemnly  set  up  in  the  answer. 

The  allegation  in  the  complaint  that  the  defendants  justified 
under  an  adverse  claim,  will  not  in  any  sense  prejudice  the 
right  to  the  injunction. 
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Conceding  then,  for  the  sake  of  the  argument,  that  the  plaint- 
iffs have  shown  themselves  the  owners  of  the  premises  described 
in  the  complaint,  there  could  be  no  reasonable  doubt  as  to  their 
right  to  the  injunction.  The  case  comes  substantially  within 
the  rule  laid  down  by  Chancellor  Kent  in  Livingston  v.  Living- 
ston, that ''  there  must  be  something  particular  in  the  case,  so 
as  to  bring  the  injury  under  the*  head  of  quieting  possession, 
or  to  make  out  a  case  of  irreparable  mischief,  or  when  the  value 
of  the  inheritance  is  put  in  jeopardy."  The  particular  circum- 
stance of  this  case  is,  that  the  injury  consists  in  removing  the 
minerals  from  a  gold  mine,  thus  taking  away  the  very  substance 
of  the  estate.  It  is  not,  if  the  compl^t  be  true,  an  ordinary 
and  naked  trespass.  Another  drcumsiance  which  ought  to  have 
some  effect,  is  the  fact,  that  the  action  is  brought  to  quiet  the 
possession,  and  the  injunction  was  granted  '^pendente  lite," 

If  these  views  be  correct,  it  then  becomes  important  to  in- 
quire what  protection  the  law  gives  to  parties  holding  mining- 
claims  upon  the  public  lands  within  this  State.  This  inquiiy 
will  involve  the  examination  of  the  various  decisions  of  this 
Court  in  reference  to  this  subject. 

In  the  case  of  Eicks  v.  BeU,  3  Cal.  219,  this  Court  decided 
that  *'  in  reference  to  the  ownership  of  puUic  lands,  the  United 
States  only  occupied  the  position  of  any  private  proprietor, 
with  the  exception  of  an  express  exemption  irom  State  taxation. 
The  mines  of  gold  and  silver  on  the  puUic  lands  are  as  much 
the  property  of  this  State,  by  virtue  of  her  sovereignty  as  are 
similar  mines  in  the  Iwids  of  private  citizens.  She  has,  there- 
fore»  the  sole  ri^ht  to  authorize  them  to  be  worked;  to  pass  laws 
for  tiieir  regulation;  to  license  miners,  and  to  affix  such  terms 
and  conditions  as  she  may  deem  proper  to  the  freedom  of  their 
use."  The  doctrines  of  this  case  are  expressly  afiSrmed  in  the 
subsequent  case  of  Stoakes  v.  BarreU,  6  Cal.  39.  In  the  case 
of  McCUniock  v.  Bryden,  5  Cal.  97,  it  was  held,  ''that  the 
Act  of  April  13th,  1850,  passed  for  the  better  regulation  of  the 
mines,  and  the.  government  of  foreign  miners,  seems  to  give,  by 
necessaiy  implication,  whatever  ri^^ht  the  State  might  have  in 
the  mineral  in  the  soil,  and  the  right  to  mine  to  all  native  bom 
or  naturalized  dtizens-of  the  United  States,  who  may  wish  to  toil 
in  the  gold  placers."  The  six  hundred  and  twenty-first  section 
of  the  Practice  Act,  would  seem  to  imply  the  same  right. 
In  the  case  of  Irum  v.  PhOLips  and  *Gthm,  6  CaL  U6«    [325] 

Mr.  Justice  Hetdekfeldt,  in  delivering  the*  opinon  of  the 
Court,  uses  this  language: 

**  Courts  are  bound  to  take  notice  of  the  political  and  social 
condition  of  the  country  which  they  judicially  rule.  In  this 
State  tiie  larger  part  of  the  territory  consists  of  mineral  lands, 
nearly  the  whole  of  which  are  the  property  of  the  public.  No 
right  or  intent  of  disposition  of  these  lands,  has  been  shown 
either  by  the  United  States  or  the  State  Government;  and  with 
the  exception  of  certain  State  regulations,  very  limited  in  their 
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character,  a  system  has  been  permitted  to  grow  up  by  the  vol- 
untary action  and  assent  of  the  population,  whose  free  and  un- 
restrained occupation  of  the  mineral  region  has  been  tacitly  as- 
sented to  by  the  one  government,  and  heartily  encouraged  by 
the  expressed  legislative  policy  of  the  other."  In  this  case,  the 
doctrine  of  the  common  law,  which  prescribes  that  a  water- 
course must  be  allowed  to  flow  in  its  natural  channel,  was  held 
to  be  inapplicable  to  our  mineral  region,  and  that  therefore,  a 
X^arty  had  a  right  to  divert  the  waters  of  a  stream  from  their 
natural  channel,  for  mining  purposes.  So  in  the  case  of  Tartar 
v.  The  Spring  Greek  Water  and  Mining  Company,  5  Cal.  395,  the 
Court  held  this  language:  ''  The  current  of  the  decisions  of  this 
Court  go  to  establish  that  the  policy  of  this  State,  as  derived 
from  her  legislation,  is  to  permit  settlers  in  all  capacities  to 
occupy  the  public  lands,  ^nd  by  such  occupation  to  acquire  the 
right  of  undisturbed  enjoyment  against  all  the  world  but  the 
true  owner."  And,  finally,  in  the  case  of  Hoffman  v.  Stone, 
ante  46,  this  Court  used  this  language:  **  The  former  decisions 
of  this  Court  in  cases  involving  the  right  of  parties  to  appropri- 
ate waters  for  mining  and  other  purposes,  have  been  based  upon 
the  wants  of  the  community  and  the  peculiar  condition  of 
things  in  this  State  (for  which  there  is  no  precedent,)  rather 
than  any  absolute  law  g:oveming  such  cases.  The  absence  of 
legislation  on  this  subject,  has  devolved  on  the  Courts  the 
necessity  of  framing  rules  for  the  protection  of  this  great  inter- 
est, and  in  determining  these  (questions  we  have  conformed  as 
nearly  as  possible  to  the  analogies  of  the  conunon  law." 

The  sentiment  that  '*  Courts  are  bound  to  take  notice  of  the 
political  and  social  condition  of  the  country  which  they  judi- 
cially rule,"  is  as  just  as  its  expression  is  concise  and  appropri- 
ate. And  Courts  knowing  the  political  and  social  condition  of 
the  country,  are  equally  bound  to  apply  the  rules  of  law  and 
the  principles  of  enlarged  reason,  to  the  new  circumstances  of  a  • 
people. 

It  is  the  boast  of  the  common  law,  as  of  every  other  system  of 
enlightened  jurisprudence,  that  its  principles,  when  legitimately 
applied,  will  afford  a  redress  for  every  substantial  injury.  And 
especially  is  it  the  distinguishing  characteristic  of  equity,  that 
while  its  rules  are  certain,  its  expansive  principles  are  ample 
enough  to  embrace  all  new  cases.  The  circumstances  of 
[326]  a  case  *may  be  new,  but  there  is  always  some  known  prin- 
ciple or  a  new  combination  of  known  principles,  applica- 
ble to  it.  Law,  in  fact,  is  but  the  rules  of  common  sense, 
and  the  principles  of  justice,  as  applied  to  circumstances  as 
they  really  exist.  And  it  is  upon  this  sensible  ground  that 
Courts  of  Equity  have  wisely  refused  to  lay  down  any  limits  to 
their  right  to  grant  special  injunctions.  The  right  must  be 
exercised  with  due  caution,  but  it  must  be  exercised  in  proper 
cases. 

Under  the  novel  state  of  things  existing  in  this  country,  great 
interests  have  grown  up,  and  have  been  K>8tered  and  protected. 
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Laige  amounts  of  capital  and  labor  have  been  expended  in  im- 
provements upon  mining  claims  in  every  part  of  the  mining  re- 
gion. And  whatever  may  be  the  comparative  value  of  dififerent 
claims,  the  bona  fide  possessor  has  an  equal  right  to  protection. 
Under  the  current  of  decisions  of  this  Court,  conflicting  claims 
to  the  use  of  water,  as  well  as  to  the  possession  of  mining 
claims,  may  be  settled.  The  party  has  rights  that  the  law  will 
protect;  and  if  the  law  protects  him  at  all,  it  should  give  him 
efficient  practical  protection.  Any  other  protection  might  fail 
to  attain  the  very  end  intended. 

If  it  be  true  that  the  minerals  found  in  a  mining  claim,  as  a 
general  thing,  constitute  its  onlv  value — that  by  the  current  of 
legislation,  both  of  the  Federal  and  State  governments,  the 
holder  is  there  by  the  license  of  both  governments,  and  that 
under  this  comprehensive  license  he  is  allowed  and  even  en- 
couraged, to  take  from  the  premises  all  that  is  of  any  value, 
then  it  would  seem  to  follow,  as  a  necessary  and  inevitable  re- 
sult, that  the  party  thus  in  possession  could  sustain  any  and  all 
remedies  necessary  to  protect  the  property  for  the  time  being. 
So  long  as  the  real  owner  permits  him  to  occupy  the  premises 
and  extract  the  minerals,  not  as  a  wanton  trespasser,  but  as  a 
favored  and  licensed  possessor,  so  long  he  has  the  right  to  rely 
upon  the  title  of  the  superior  under  whom  he  holds,  and  to  re- 
sort to  any  remedy  the  government  could  maintain  against  a 
wrong-doer. 

It  is  true,  that  while  the  acts  of  Congress  specially  reserve 
these  mineral  lands  from  the  right  of  pre-emption,  ana  the  acts 
of  the  State  Legislature  contain  various  provisions  regulating 
the  mines,  neitiier  the  one  nor  the  other,  have  conferred  in  ex- 
press terms,  any  specific  title  upon  the  holder  of  a  mining  claim. 
Yet  these  acts,  especially  those  of  the  State,  have  virttmlly  as- 
sumed the  right  to  exist;  otherwise  there  could  have  been  no 
rational  basis,  upon  which  this  legislation  could  be  predicated. 
When  we  consider  the  current  and  the  spirit  of  the  legislation 
of  both  governments,  taken  in  connection  with  the  histoiy  and 
the  known  circumstances  of  the  countiy,  the  conclusion  its  irre- 
sistible, that  the  mines  are  occupied  and  worked,  with  the  clear 
assent  and  encouragement  of  both  governments.  And  while 
the  terms  of  this  license,  and  the  relation  which  the 
miner  sustains  *to  the  superior  proprietor,  may  not  be  [327] 
expressly  laid  down,  and  the  duration  of  the  estate  not 
clearly  designated  by  any  positive  law,  and  we  may  not,  for 
these  reasons,  be  able  to  give  any  exact  definition  of  the  precise 
nature  of  the  right;  yet  one  thing  is  well  understood  and  indis- 
putable; they  are  there,  by  the  clear  license  of  both  govern- 
ments, and  have  such  a  title  as  will  hardly  be  divested,  even  by 
the  act  of  the  superior  proprietor.  There  are  equitable  circum- 
stances connected  with  these  mining  claims,  that  are  clearly 
binding  upon  the  conscience  of  the  governmental  proprietor, 
that  this  Court  must,  with  all  due  respect,  presume  will  never 
be  disregarded.    Bights  have  become  vested  in  virtue  of  this 
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license,  that  cannot  be  dlTested  without  a  violation  of  the  pzin- 
pies  of  justice  and  reason.     (Conger  v.  Weaver^  6  Cal.  548.) 
If  these  views  be  correct,  tiie  owner  of  a  mining-claun  has   in 

Practical  effect,  a  good  vested  title  to  the  property,  and  should 
e  so  treated,  untU  his  title  is  divested,  by  the  exercise  of  the 
higher  right  of  the  superior  proprietor.  His  rights  and  reme- 
dies, in  the  meantime,  are  not  trammeled  by  the  consideration 
that  the  higher  right  to  reclaim  the  property  exists  in  another, 
which  right  may  possibly,  but  will  not  proh^bly,  be  exercised. 
His  right  to  protect  the  property  for  the  time  being,  under  the 
peculiar  circumstances  of  the  case,  is  as  full  and  perfect  as  if 
he  was  the  tenant  of  the  superior  proprietor,  for  years  or  for 
life. 

If  a  party  leases  from  another  a  tract  of  land  for  agricultural 
purposes,  upon  which  there  is  a  mine,  any  irreparable  injury  to 
the  mine  would  not  affect  his  estate,  but  the  injury  would  be  to 
the  estate  of  the  landlord,  and  the  remedy,  in  respect  to  that 
injury,  must  be  sought  by  the  latter.  But  where  the  lease  is  of 
a  mine,  the  case  is  entirely  different.  The  injury,  in  that  case, 
is  to  the  estate  of  the  tenant,  and  he  is  the  proper  party  to  sue. 

Of  the  right  of  the  tenant  to  sustain  an  injunction,  pending 
a  suit  to  settle  the  title  in  such  a  case,  there  would  seem  to  be 
no  doubt;  provided,  the  title  of  his  landlord,  itself,  be  sufficient. 
A  tenancy  is  but  a  smaller  estate,  carved  out  of  a  greater.  It 
is  shorter  in  duration,  but  equally  exclusive,  while  it  lasts.  All 
the  rights  that  belong  to  the  la^er  estate  are  incident  to  the 
tenancy  for  tibe  term,  except  such  as  are  reserved,  from  the  na- 
ture of  the  case,  or  by  the  express  terms  of  the  lease.  If,  there- 
fore, the  estate  of  the  tenant  suffers  irreparable  injury,  the 
light  to  restrain  it  would  seem  to  be  as  dear  as  the  right  to 
sustain  ejectment  or  trespass,  under  proper  circumstances. 

And  in  reference  to  a  mining-claim,  under  the  circumstances 
actually  existing  in  this  State,  the  injury  to  the  mine,  is,  to  all 
intents  and  purposes,  an  irreparable  injury  to  the  estate  of  the 
holder.  Unless  restrained,  the  intruder  may  take  away  not  only 
that  which  is  of  the  substance  of  the  existing  egiate,  but  all  that 
is  of  any  value.  The  right  of  the  holdSr,  whatever  you 
[328]  may  '^'define  it  to  be,  is,  practically,  valuable,  if  protected 
'*  against  all  the  world,  but  the  true  owner."  It  would 
seem  to  be  the  duty  of  the  Courts  to  give  this  protection. 

It  must  be  conceded  that  Courts  should  exercise  due  discre- 
tion in  granting  injunctions  to  restrain  alleged  irreparable  mis- 
chiefs. Parties  are  sometimes  improperly  restrained,  to  their 
serious  iniury.  When  the  title  of  the  plaintiff  is  diluted  in  the 
answer,  the  Courts  should  be  still  more  cautious.  But  in  all 
cases,  it  is  matter  of  sound  discretion.  It  may  be  properly 
said,  however,  thai  when  there  is  reasonable  ground  to  appre- 
hend the  commission  of  irreparable  mischief,  pending  the  htiga- 
tion,  and  the  titie  be  matter  of  doubt,  the  Courts  should  restrain 
both  tiie  parties,  or  appoint  a  receiver,  under  proper  circum- 
stances.   The  party  restrained,  in  a  case  of  reasonable  doubt,, 
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has,  at  least,  these  advantages:  First,  The  property  is  left  un- 
toached  for  the  time,  and,  upon  the  termination  of  the  suit  in 
his  favor,  returns  to  him  unimpaired.  Second,  He  has  not  only 
his  remedy  against  the  opposite  party,  but  also  against  his  sure- 
ties. But  in  case  the  party  is  not  restrained,  and  the  suit 
should  terminate  adversely  to  him,  the  other  party  must  rely 
solely  upon  his  personal  responsibility.  It  is  true,  notwith- 
standing all  these  advantages,  he  may  suffer  very  seriously;  but 
as  it  is  matter  o£  doubt  who  has  the  right,  and  some  one  must 
incur  the  risk  pending  the  litigation,  the  risk  would  be  less  on 
his  than  on  the  other  side. 

Whether  the  right  to  the  minerals  in  the  soil  of  California  be 
in  the  State  or  in  the  United  States,  (and  in  reference  to  which 
it  is  unnecessary  to  express  any  opinion,)  the  right  of  the 
plaintiffs  to  the  injunction  would  be  equally  clear.  What  their 
rights  would  be  upon  the  coming  in  of  the  answer,  does  not 
arise  in  this  case.  This  opinion  is  solely  predicated  upon  tiie 
facts  stated  in  the  complaint. 

For  these  reasons,  I  think  the  order  granting  the  injunction 
was  correct,  and  that  the  judgment  shoidd  be  affirmed. 

MuBBAY,  C.  J. — ^This  appeal  is  prosecuted  from  an  order  of 
the  Court  below,  granting  an  iniunction.  The  plaintiffs  allege 
that  they  are  the  owners  of  certain  premises  described  in  the 
bill;  that  they  entered  upon  and  took  possession  of  the  same  for 
the  purpose  of  working  the  gold-bearing  quartz  and  other 
precious  metal  therein  contained;  that  the  defendants  have  in- 
truded upon  their  possession,  under  a  claim  of  title  to  the  soil, 
which  they  allege  is  unfounded  and  void,  and  are  working  said 
quartz-claims,  and  threatening  to  carry  away  the  gold-bearing 
earth  and  quai-tz,  and  to  deprive  the  plaintiffs  of  their  premises. 

The  bill  alleges  irreparable  injury,  and  prays  an  injunction  un- 
til the  ri^his  of  the  parties  can  be  ascertained  and  determined. 

Under  the  old  practice.  Courts  of  Equity  seldom  or 
never  in-*terfered  to  prevent  trespass,  but  the  rule  has  [329] 
been  relaxed  by  modem  decisions,  and  is  thus  stated  by 
Stoby,  in  his  Commentaries  on  Equity  Jurisprudence:  * 'Form- 
erly, indeed.  Courts  of  Equity  were  extremely  reluctant  to  inter- 
fere even  in  cases  of  repeated  trespasses,  but  now  there  is  not 
the  slightest  hesitation,  if  the  acts  done  or  threatened  to  be  done 
to  the  property  would  be  ruinous  or  irreparable,  or  would  im- 
pair the  just  enjoyment  of  the  property  in  the  future.  Thus, 
for  instance,  where  a  mere  trespasser  digs  into  and  works  a 
mine  to  the  injury  of  the  owner,  an  injunction  will  be  granted, 
because  it  operates  a  permanent  injury  to  the  property." 

Among  other  cases  relied  on  to  support  this  doctrine*  the 
learned  commentator  refers  to  that  of  Livingston  v.  Livingston, 
(6  Johns.  Ch.  497,)  in  which  Chancellor  Kent  thus  sums  up  the 
rule:  **The  recent  cases  of  Garstin  v.  AspUn  (1  Madd.  Ch.  150), 
shows  that  it  is  not  the  general  rule,  that  an  injunction  will  lie 
in  a  marked  case  of  trespass,  where  there  is  no  privity  of  title, 
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and  where  there  is  a  legal  remedy  for  the  intrusion;  there  must 
be  something  particular  in  the  case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  the  possession,  or  to  make  out  a  case 
of  irreparable  mischief,  or,  where  the  value  of  the  inheritance  is 
put  in  jeopardy." 

The  counsel  for  the  plaintiffs  doubtless  iiad  this  authority  in 
his  mind  at  the  time  he  instituted  this  suit,  which  seems  to  be 
of  a  double  character,  as  a  bill  of  peace,  and  to  restrain  a  threat- 
ened trespass,  and  if  he  had  simply  counted  on  title  to  the  land 
he  might  have  maintained  it.  The  rule,  however,  is  that  the 
pleading  must  be  taken  most  strongly  against  the  pleader.  The 
bill  first  alleges  that  the  plaintiffs  are  the  owners  of  certain  land, 
describing  it,  and  then  goes  on  to  state  they  entered  upon  and 
took  possession  of  the  premises,  consisting  of  quartz-leads,  etc., 
for  the  purpose  of  working  the  same;  that  the  gold  belonged  to 
the  State,  and  that  they  were  there  by  virtue  of  a  general  license 
of  the  State  to  work  said  minerals. 

It  is  evident  from  the  whole  bill,  that  the  plaintiffs  do  not 
count  on  their  ownership  of  the  soil,  and  proprietary  right  to 
the  minerals  as  appurtenant  thereto,  for  if  they  were  owners, 
then,  under  our  previous  decisions,  without  some  specific  legis- 
lation on  the  subject,  no  one  would  have  a  right  to  intrude  upon 
their  premises  for  the  purpose  of  mining.  They  seem  to  rely 
entirely  on  their  prior  location  and  appropriation  of  the  quartz- 
veins  in  controversy. 

The  injury  complained  of,  not  being  to  the  inheritance,  in  or- 
der to  sustain  this  injunction  must  be  shown  to  be  irreparable. 
The  bill  does  not  allege  the  insolvency  of  the  defendants,  nor 
any  fact  or  circumstance  tending  to  establish  that  such  is  the 
case,  except  so  far  as  we  would  be  bound  to  infer  from 
[330]  the  nature  of  *the  matters  involved,  that  it  would  prob- 
ably be  impossible  to  ascertain  the  amount  of  damages 
sustained  by  the  defendant. 

It  is  true  that  it  might  be  somewhat  difficult  to  fix  any  correct 
standard  by  which  the  plaintiffs'  damages  could  be  ascertained, 
but  it  is  no  less  true  that  the  rule  would  be  equally  uncertain 
and  unsatisfactory  if  the  plaintiffs  should  be  cast  in  this  action. 
The  fact  that  the  controversy  involves  quartz-veins,  or  gold- 
bearing  earth,  is  not  sufficientin  itself  to  warrant  this  Court  in 
assuming  that  the  injury  compltdned  of  must  necessarily  be  ir- 
reparable. The  plaintiff  ought  to  have  brought  himself  within 
the  rule  of  Livingston  v.  Livingston,  before  quoted. 

The  questions  involved  in  this  suit  have  been  substantially  set- 
tled in  the  case  of  Gates  v.  Ibague  et  al.,  October  Term,  1856, 
in  which  this  Court  uses  the  following  language:  **  True,  it  is 
said  that  the  injury  will  be  irreparable,  but  it  does  not  show 
how;  depriving  the  complainants  of  a  large  amount  of  gold-bear- 
ing earth  is  a  loss,  but  not  irremediable  in  the  sense  which  will 
entitle  them  to  the  relief  which  they  seek." 

I  am  satisfied,  upon  an  examination  of  the  plaintiffs'  bill,  that 
the  case  made  by  it  did  not  warrant  the  issuing  of  the  injunc- 
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tion.  This,  I  think,  is  the  only  question  involved.  I  am  com- 
jHjlled,  therefore,  upon  my  understanding^  of  the  case,  to  dissent 
from  the  majority  opinion  of  the  Court.  I  think  the  order  grant- 
ing the  injunction  should  be  reversed. 


ANDREWS  V,  MOKELXJMNE  HILL  CO. 

Pabttes,  Joikdeb  of.— The  fourteenth  section  of  the  Practice  Act  was  in- 
tended to  apply  to  Buits  in  equity,  and  not  to  actions  at  law. 

>  Demcbbkb  fob  Defect  of  Pabtzks.^  Where  a  defect  of  parties  appears  upon 
the  face  of  the  complaint,  the  objection  must  be  taken  advantage  of  by 
demnrrer. 

Idem. — What  not  a  Demubbeb. — An  allegation  in  an  answer  that  the  debt 
sned  for,  if  dne  at  all,  is  due  to  the  plaintifr  and  another,  as  partners, 
cannot  be  treated  as  a  demurrer. 

Appeal— Beheabing.— Hereafter  the  rule  is  established,  that  rehearings  will 
not  be  granted  with  the  same  indulgence  as  foimerly. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Calaveras. 

On  rehearing,  the  plaintiff,  John  Andrews,  filed  his  complaint 
against  the  Mokelumne  Hill  Canal  and  Mining  Company,  and 
Allen  Cadwallader,  setting  forth  that  the  plaintiff  and  Cadwal- 
lader  had  contracted  with  the  Mok.  Hill  C.  and  M.  Co.,  to  grade 
a  line  of  canal,  and  to  construct  a  canal,  flume,  and  aqueduct, 
between  certain  specified  points;  that  plaintiff  and  Cadwallader 
had  completeted  their  work;  that  Cadwallader,  as  plaintiff  was 
informed  and  believed,  had  been  paid,  and  had  given  re- 
ceipts in  full  for  his  *share  of  the  amount  due  on  the  con-  [331] 
tract;  that  there  was  due  to  plaintiff,  for  his  share  there- 
in, two  thousand  one  hundred  and  forty-eight  dollars  and  sixty 
cents,  secured  by  a  lien  on  the  canal,  flume,  and  aqueduct,  filed 
by  plaintiff  and  Cadwallader,  which  the  Mok.  Hill  C.  and  M. 
Company  refuse  to  pay;  and  that  the  consent  of  Cadwallader 
could  not  be  obtained  to  be  joined  as  plaintiff  in  this  action,  for 
which  reason  he  was  made  defendant,  no  claim  being  made 
against  him. 

The  complaint  prays  for  judgment  for  the  amount  alleged  to 
be  due,  and  for  the  sale  of  the  property  to  pay  his  lien  and 
judgment. 

The  answer  of  the  Mok.  Hill  C.  and  M.  Company  pleads  a 
discharge  of  the  lien  executed  in  the  names  of  ''  Cadwallader  & 
Andrews,  by  A.  Cadwallader,"  and  duly  acknowledged  and  re- 
corded. It  avers  that  Cadwallader  and  Andrews  were  partners, 
and  claims  that  any  debts  due,  before  such  discharge  and  satis- 
faction upon  said  lien  for  the  construction  of  said  canal  and 
flame,  were  due  to  Cadwallader  and  the  plaintiff,  as  partners, 
and  denies  the  right  of  plaintiff  to  recover  any  portion  of  the 
same  as  his  sole  and  separate  demand,  and  further  on  informa- 

1.  cited  Dvmny,  Tater,  10  Cal.  170;  explained,  Cope  y.  Upper  Mo.  Min.  c6  P.  Co,  1  Mont. 
66. 
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tion  and  belief,  denies  any  indabtedness  to  plaintiff.    Both 
complaint  and  answer  are  verified. 

On  the  trial  the  jury  found  a  verdict  for  plaintiff  for  the 
amount  prayed  for,  and  judgment  was  entered  accordingly. 
Motion  for  a  new  trial  was  made  and  overruled,  and  defendajits 
appealed.    .         ^ 

Eeydenfeldt,  for  Appellants. 

1.  The  only  objection  of  the  respondent  to  the  former  deci- 
sion of  the  Court,  which  would  seem  to  require  an  answer,  is 
their  allegation  that  the  objection  going  to  the  non-joinder  of 
the  plaintiffs  was  waived  by  not  taking  advantage  of  it  by  de- 
murrer. 

Now  we  insist — First,  that  the  objection  can  be  taken  as  well 
by  answer;  second,  that  as  a  defendant  may  answer  and  demur 
at  the  same  time,  the  objection  taken  in  the  answer  will  be  con- 
sidered, if  neces^azy,  a  demurrer.  It  does  not  matter  what  a 
particular  pleading  is  called,  the  Court  always  looks  at  the  sub- 
stance of  it. 

By  section  forty-five  of  the  Practice  Act,  the  objection  is  not 
deemed  to  be  waived  unless  not  taken  by  demurrer,  or  answer. 
If  taken  by  one,  the  objection  is  good,  and  must  stand.  The 
law  will  not  imply  waiver  of  a  right  against  an  express  persist- 
ence in  it. 

2.  The  respondents'  counsel  argues  against  the  proposition  to 
require  joint-contractors  to  join  as  plaintiffs,  but  shows  no 
good  reason  for  such  disfigiirement  of  the  practice  of  law.    There 

is  much  reason  against  it.  If  one  is  allowed  to  sue,  it 
[332]  can  only  be  *done  upon  the  idea  of  having  a  sever- 
ance of  the  joint  interest,  and  therefore  recovering  only 
his  share.  But  as  soon  as  he  collects  the  half  which  he  claims, 
whether  by  suit  or  not,  the  law  makes  him  accountable  to  his 
co-contractor  for  one  half  the  sum  collected,  and  he  would  then 
be  turned  round  to  sue  for  one  half,  the  remaining  half,  and  so 
on  ad  infinitum. 

To  say  that  he  should  retain  the  half  he  collects,  would  be 
directly  contrary  to  the  rights  of  property  of  his  partner;  for 
surely  a  rule  of  practice  merely  would  not  affect  a  right  of 
property,  so  as  to  divest  it;  and  yet,  such  is  the  rule  contended 
for. 

The  truth  is,  nothing  of  the  kind  was  intended  by  the  section 
referred  to,  because  as  there  was  no  evil  to  be  cured,  therefore, 
no  remedy  was  designed  for  this  class  of  cases. 

As  to  one  being  affected  by  the  fraudulent  act  of  his  joint-  • 
contractor  in  dismissing  a  suit,  it  is  very  modestly  suggested 
that  such  action  would  be  within  the  remedial  control  of  the 
Court  where  the  action  was  brought,  if  not  within  the  absolute 
control  of  the  attorney  who  brought  the  suit. 

3.  That  the  Practice  Act  allows  an  amendment  to  cure  a  de- 
fect of  parties,  as  is  cited  by  respondent,  instead  of  being  an 
argument  against  the  appellants,  helps  their  position,  for  it  cer- 
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tainly  contemplates  that  there  is  some  rule  for  xnakiDg  parties, 
and  that  it  must  be  observed,  at  the  same  time,  that  it  furnished 
an  easy  remedy  where  parties  have  mistaken  the  rule. 

Bobinson,  Beally  dh  Boils,  for  Respondent. 

The  appellants'  counsel,  on  rehearing,  virtually  admits  that 
the  judgment  should  be  affirmed,  unless  the  non-joinder,  of 
which  he  complains,  was  taken  advantage  of  by  demurrer,  or 
plea  in  abatement;  and  he  is  driven  to  the  necessitx  of  urging, 
that  in  the  answer  there  is  to  be  found  something  that  may  be 
considered  either  a  demurrer  or  a  plea,  as  the  exigency  of  the 
case  may  require. 

The  statute  enumerates  six  distinct  causes  of  demurrer,  and 
declares  that  ''  the  demurrer  shall  distinctly  specify  the  ground 
upon  which  any  of  the  objections  to  the  complaint  are  taken,  or 
it  may  be  disregarded." 

But  when  it  is  remembered  that  there  is  an  allegation  in  the 
complaint — that  defendants  have  settled  with  Cadwallader  for 
the  portion  coming  to  him  from  the  joint-contract,  and  are 
still  indebted  to  Andrews  in  the  amount  sued  for — we  under- 
stand this  clause  to  be  exactly  what  it  was  intended  to  be,  and 
as  it  was  treated  on  the  trial,  viz:  a  joining  of  issue  upon  the 
allegations  in  the  complaint,  that  the  defendants  had  agreed  to 
sever  the  joint-contractors,  and  settle  with  each  for  his  separate 
portion. 

When  the  defendant  raises  an  issue  of  law  and  one  of  fact,  he 
is  entitled  to  have  the  issue  of  law  fivst  disposed  of.     To 
refuse  *him  is  error  in  the  Court — ^not  to  ask  it  is  to  waive    [333] 
it  upon  the  part  of  counsel. 

If  the  ancient  rule  concerning  non-joinder  of  parties  be  al- 
tered, as  the  appellants  admit  it  is  by  .the  statute,  and  it  is  now 
necessary  to  take  the  objection  by  demurrer  or  by  plea,  let  us 
ask,  what  is  the  object  and  purpose  of  the  change  ?  Surely,  it 
is  to  enable  the  plaintrOf,  upon  judgment  against  him  on  that 
point,  to  amend  his  complaint. 

But  how  is  this  end  answered,  if  the  defendant  is  to  be  per- 
mitted to  avail  himself  of  some  ambiguous  words,  stuck  into  the 
middle  of  his  answer,  which  he  is  pleased  to  call  a  demurrer? 

How  can  an  issue  of  law  be  raised  without  something  signif- 
icant of  a  request  to  have  the  judgment  of  the  Court  upon  it? 
To  sum  up  on  this  point;  the  question  of  non-joinder  of  Cadwal- 
lader as  plaintiff,  was  either  raised  in  the  Court  below,  or  it  was 
not.  If  not,  the  appellant  admits  it  cannot  be  raised  here;  if 
raised  below,  as  the  record  does  not  show,  what  became  of  it? 
It  is  rather  to  be  presumed  to  have  been  waived,  than  that  it  was 
decided  erroneously  by  the  Court. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Tebbt,  J., 
concurring. 

This  case  was  decided  at  the  January  Term,  and  an  opinion 
rendered  reversing  the    judgment  below.      A  rehearing  was 
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afterwards  granted,  and  the  case  now  comes  before 'us  for  final 
adjudication. 

The  simple  question  presented  for  our  consideration  on  the 
former  trial  was,  whether  there  was  a  non-joinder  of  parties 
plaintiff  or  not;  it  being  contended  that  the  fourteenth  section 
of  the  Practice  Act  had  introduced  a  new  rule,  and  that  one  of 
several  parties  might  maintain  an  action,  on  a  joint-contract  in 
his  own  name,  by  simply  suggesting  the  impossibility  of  obtain- 
ing the  consent  of  the  others  to  join  in  the  action. 

Upon  examination  of  this  section  we  were  satisfied  that  it  was 
intended  to  apply  to  suit  in  equity,  and  not  to  actions  at  law. 
Although  we  understood  that  the  whole  case  was  submitted  on 
this  one  point,  it  turns  out  upon  a  re-argument  that  the  non- 
joinder was  not  taken  advantage  of,  either  by  plea  or  demurrer, 
and  that  the  point  was  never  raised  in  the  Court  below. 

This  case  may  be  said  (without  any  disrespect  to  the  counsel 
for  the  respondents)  to  be  a  fair  illustration  of  a  most  pernicious 
practice  which  has  sprung  up  among  the  bar  in  many  instances, 
of  presenting  cases  without  that  care  and  examination  of  the 
record  which  is  necessary  to  a  correct  understanding  of  the  case, 
and  afterwards  trusting  to  the  indulgence  of  the  Court  by  way 
of  a  petition  for  a  rehearing.  In  fact,  so  common  has  the  prac- 
tice become,  that  the  idea  that  a  re-argument  will  be 
[334]  granted  as  *a  matter  of  course  seems  generally  to  obtain, 
and  petitions  are  filed  in  almost  every  case  that  is  decided. 

I  have  had  occasion  to  observe  in  the  last  two  years  that  the 
best,  and  in  many  instances,  the  only  arguments  which  were 
made  in  cases  before  us,  were  in  the  form  of  petitions  for  re- 
hearing. Such  a  practice  does  great  injustice  to  the  bar  and  the 
Court,  and  frequently  imposes  upon  us  double  labor,  besides 
giving  to  the  decisions  a  seeming  contradiction. 

We  have  taken  this  occasion  to  allude  to  this  subject  not  for 
the  purpose  of  drawing  invidious  distinctions  between  members 
of  the  profession,  but  because  the  whole  bar  seems  to  have  fallen 
into  the  practice,  aAd  we  wish  to  announce  that,  for  the  future, 
we  will  be  less  indulgent  in  such  cases. 

To  proceed,  however,  with  the  case.  The  fortieth  section  of 
the  Practice  Act,  among  other  grounds  of  demurrer,  specifies 
that  the  defendant  may  demur  to  the  complaint  when  it  appears 
upon  its  face  that  there  is  a  defect  of  parties  plaintiff  or  defend- 
ant. Section  forty-four  pro^ndes,  that  if  the  matters  enumerated 
in  section  forty  do  not  appear  on  the  face  of  the  complaint,  they 
may  be  taken  advantage  of  by  answer;  and  section  forty-five 
provides,  that  unless  such  objection  be  taken  either  by  answer 
or  demurrer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  except  the  objection  to  the  jurisdiction  of  the  Court,  and 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

In  this  case,  the  objection,  if  any,  appeared  upon  the  face  of 
the  complaint,  and  the  defendants  should  have  taken  advantage 
of  it  by  demurrer. 
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It  is  contended  that  that  portion  of  the  answer  which  alleges 
that  the  debt  sued  for,  if  due  at  all,  is  due  to  Cadwallader  and 
Andrews  as  partners,  should  be  treated  as  a  demurrer.  If  this 
was  intended  as  a  demurrer,  it  certainly  was  a  very  awkward 
way  of  bringing  it  to  the  notice  of  the  Court;  it  is  included  in 
the  answer,  and  seems  to  be  a  continuous  portion  of  the  same. 
If  it  was  intended  as  a  demuiTer,  it  does  not  conform  to  the 
statute,  which  requires  that  it  should  distinctly  state  the  grounds 
of  objection.  Besides  this,  no  Court  could  properly  sustain  such 
pleading,  or  uphold  a  kind  of  hybrid  answer,  half  demurrer  and 
half  plea,  with  nothing  to  designate  where  the  one  left  off  and 
the  other  commenced. 

The  most  natural  supposition  is,  as  the  complaint  contained 
an  allegation  that  the  parties,  Cadwallader  and  Andrews,  had 
divided  their  claims  against  the  defendants,  and  that  they  had 
paid  Cadwallader,  that  that  portion  of  the  answer  already  refer- 
red to  was  meant  to  traverse  this  allegation.  We  may,  perhaps, 
be  mistaken  in  this;  but  if  we  are,  it  would  make  no  difference, 
for  the  record  does  not  show  that  this  matter  was  passed  upon 
by  the  Court  l^low,  either  as  a  demurrer  or  plea  in  abate- 
*ment,  and  the  necessary  intendment  must  be  that  the  [335] 
objection  was  waived. 

Judgment  affirmed. 


TENNEY  V.  THE  MINEES'  DITCH  CO. 

MiKiNO  CuaMS— Eights  of  Ditch  Owmebs.— Where  the  plaintiff  sued  for 
an  injury  to  his  mining  claim,  by  the  breaking  of  defendant's  canal, 
which  was  constructed  jinor  to  the  location  of  plaintifTs  claim,  neither 
party  claiming  ownership  of  the  soil,  and  no  negligence  in  fact  being 
shown,  other  than  that  which  the  law  would  presume  from  the  break- 
ing of  the  ditch:  Held,  that  the  rights  of  the  parties  were  acquired  at 
the  dates  of  their  respective  locations,  and  that  rule  of  '*  coming  to  a 
nuisance,"  may  be  applied. 

DrrcH  Owners,  Liabilitt  fob  Injubies. — ^There  is  no  doubt  that  the  ditch 
owners  would  be  responsible  for  wanton  injury  or  gross  negligence,  but 
they  are  not  liable  for  a  mere  accidental  injury,  where  no  negligence  is 
shown,  to  a  miner  locating  along  the  line  subsequent  to  the  constzuc- 
tion  of  the  ditch. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

The  plaintiff  brought  his  action  for  damages  to  his  mining 
claim,  sustained  by  reason  of  the  breaking  away  of  a  portion  of 
defendants'  ditch,  owing  to  the  careless  manner  of  its  construc- 
tion, and  the  consequent  overflowing  of  plaintiff's  claim.  It 
appeared  by  the  record  that  plaintiff  had  located  his  claim 
subsequent  to  the  construction  of  defendant's  ditch.  The  ques- 
tion of  negligence  was  submitted  to  the  jury  as  a  question  of 
fact,  under  the  instructions  of  the  Court  below,  and  they  found 
a  verdict  for  the  defendants.  The  substance  of  the  evidence  on 
the  question  of  negligence  is  stated  in  the  opinion  of  the  Court, 
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as  well. as  the  instructions  asked  by  plaintiff,  and  refused  by  the 
Court  below,  which  refusal  is  assigned  as  error.  Motion  for  a 
new  trial  was  made  and  overruled,  and  judgment  entered  for 
defendants. 

Plaintiff  appealed  from  the  order  overruling  the  motion  for  a 
new  trial, 

Henry  MeredUh^  for  Appellant. 

If  one  undertakes  to  convey  a  thousand  running  inches  of 
water  over  a  given  space,  by  a  conduit  too  flimsy  and  weak  to 
bear  the  weight  of  such  a  quantity,  the  conclusion  of  negligence 
is  irresistible,  and  by  every  rule  of  justice  he  should  be  respon- 
sible for  the  damages  resulting  therefrom,  to  another. 

A  person  might  undertake  the  conveyance  of  a  stream  of 
water,  by  means  of  a  cotton  hose,  or  a  cobweb  fabric,  and  all 
the  care  imaginable  in  the  construction  or  repau:  of  it,  would 
not  exculpate  him  from  the  charge  of  negligence. 

It  is  equally  true  of  one  who  undertakes  to  cany  water 
[336]    by  ex-*cavating  in  soil  which  will  hardly  sustain  its  own 
weight,  and  upon  a  surface  nearly  approaching  a  perpen- 
dicular. 

The  degree  of  care  which  a  person  who  constructs  a  dam 
across  a  stream,  is  required  to  use,  is  in  proportion  to  the  ex- 
tent of  the  injury  which  will  be  likely  to  result  to  third  persons, 
and  it  is  not  enough  that  the  dam  should  be  sufficient  to  resist 
ordinary  floods,  but  great  freshets  must  likewise  be  guarded 
against.    {Mayor  of  City  of  New  YorkY.  Bailey,  3  Denio,  433.) 

A  party  injured  in  consequence  of  the  negligent  constructaon 
of  a  dam,  though  the  building  of  the  dam  be  authorized  by  stat- 
ute, is  entitled  to  recover  to  the  extent  of  the  damage  done. 
(Crittenden  y.  Wilson,  5  Conn.  165;  Bagley  v.  Mayor  of  N.  F.,  3 
HilL  531;  Lapham  v.  Curtis,  5  Ver.  371.) 

The  above  authorities  are  referred  to  in  Angell  on  Water- 
courses, sees.  335  and  336,  where  the  general  doctrine  upon  the 
subject  may  be  found. 

That  the  ditch,  as  constructed  and  maintained  by  defendant 
in  this  case,  was  insufficient  to  carry  the  water  permitted  to  flow 
through  it,  and  it  broke  from  the  weight  or  quantity  allowed  to 
flow,  is  a  truth  apparent  from  the  testimony;  and  if  a  party  is 
not  to  be  held  responsible  for  his  rash,  unreasonable,  and  care- 
less election  of  the  means  of  carrying  water  through  the  mines, 
then  every  person  and  interest  in  the  vicinity  of  a  ditch  or  reser- 
voir, are  left  liable  to  destruction,,  and  without  a  remedy. 

McConnell,  for  Eespondents. 

Admitting,  for  argument's  sake,  the  abstract  principle  of  law 
embodied  in  the  instruction  asked  for  to  be  sound,  still  we  say 
that  there  was  no  error  in  the  refusal  to  give  it. 

It  may  or  may  not  be  true  that  the  law  implies  or  presumes 
negligence  from  the  fact  of  a  **  break"  having  occurred,  and  an 
injury  having  been  done.  Granting  that  it  does,  then  an  in- 
struction similar  to  the  above  would  only  be  proper  in  a  case 
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where  a  jtuy  mast  be  guided  by  legal  presumption  instead  of 
positive  proofs  in  order  to  arrive  at  a  verdict. 

By  reference  to  the  pleading,  the  evidence  presented  in  the 
statement,  and  the  instructions  given  by  the  Court,  it  will  be 
seen  that  the  issue  of  negligence  or  no  negligence,  was  dis- 
tinctly made,  and  that  the  verdict  of  the  juiy,  in  effect,  necessa- 
rily exempts  the  defendants  from  the  imputation  of  negligence 
in  fact. 

We  deny,  however,  the  legal  propriety  of  the  instruction 
offered  by  the  plaintiffs. 

There  is  no  such  thing  as  legal  presumption  of  negligence  in 
cases  of  this  sort. 

Negligence  is  a  fact  to  be  proved  or  disproved,  as  all  other 
facts  are,  by  the  evidence  produced  before  the  jury. 

If  the  instruction  was  intended  to  mean  no  more  than  that 
certain  facts  were  sufficient  to  constitute  a  prima  facie 
case  of  *negligence,  it  might  perhaps  in  that  view  be  re-  [337] 
garded  as  good  law,  though  totally  inapplicable  to  the 
case  at  bar,  for  the  reasons  already  given,  viz:  that  the  whole 
case  both  of  plaintiffs  and  defendants  was  before  the  jury,  and 
no  instruction*  could  be  proper  which  referred  only  to  the  plaint- 
iff's prima  facie  proof. 

But  it  is  evident  that  the  instruction  was  intended  to  mean 
far  more  than  that  proof  of  breakage  and  proof  of  injury  were 
sufficient  to  make  a  prima  fade  case  against  defendants. 

The  phrase,  ''the  law  presumes  negligence,"  has  a  peculiar 
and  somewhat  technical  arbitrary  meaning,  and  carries  with  it 
the  impression  of  a  legal  presumption  or  estoppel,  which  the 
law  will  not  permit  to  he  denied  or  rejected. 

But,  again,  the  instruction  requires  the  jury  to  find  absolutely 
for  plaintiffs,  provided  the  ''defendants' ditch  was  insufficient 
to  carry  the  water,  and  broke  from  the  weight  or  quantity  of 
water  allowed  to  flow  through  it." 

Now,  all  of  this,  we  say,  might  have  been  true,  and  yet  the 
defendants  be  guilty  of  no  negligence,  and  if  guilty  of  no  neg- 
ligence, it  will  be  conceded  they  were  not  liable  in  damages. 

The  weight  or  quantity  of  water  running  in  the  ditch  might 
have  been  the  proximate  cause  of  its  breaking,  and  yet,  the  ac- 
tual first  cause  have  been  entirely  out  of  the  control  of  the  de- 
fendants. That  such  was  the  case  here,  the  Court  will  perceive 
by  the  evidence. 

The  record  shows  that  the  defendants  constructed  this  ditch 
before  the  plaintiffs  located  and  went  into  possession  of  their 
mining-claims. 

This  is  a  most  important  fact,  having  a  direct  bearing  on  cases 
of  this  sort,  arising  in  this  part  of  the  country,  where  all  private 
rights  and  interests  in  land  or  water  are  held  by  naked  location 
and  possession,  or  appropriation. 

Of  course,  we  do  not  mean  to  say  that  mere  priority  of  loca- 
tion will  excuse  a  man  for  a  wanton  or  willful  injuiy  to  the 
property  of  another,  or  that  it  will  absolve  him  from  those 
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duties  of  a  good  citizen,  which  are  implied  in  that  neigh- 
borly maxim,  "Sic  uiere  tuo  vi  alienum  non  kedas" — but  only 
that  '^  he  who  is  first  in  time,"  being  also  first  in  right,  is  not 
held  to  that  strict  accountability  which  attaches  to  a  right  sub- 
sequently acquired. 

This,  we  admit,  is  not  generally  regarded  as  the  law,  when 
applied  to  such  rights  as  spring  from  the  ownership  of  the 
Roil  itself,  for  then,  mere  priority,  unless  continued  for  a  time 
long  enough  for  the  Court  to  imply  a  grant,  will  avail 
nothing. 

Hence  it  is  that  most  of  the  reported  cases  on  questions  of 
this  sort,  in  England  and  the  older  States  of  the  Union,  put  no 
stress  whatever  on  the  fact  of  priority,  except  when  it  amounts 
to  twenty  years  or  more. 

The  reason  of  the  law  in  this  respect  is  too  obvious  for 
[338]  com-*ment;  but  in  this  case  the  same  reason  does  not 
exist,  inasmuch  as  the  plaintiffs  had  no  title  to  the  min- 
ing ground,  subsequently  located  by  them,  it  was  impossible 
for  the  defendants  when  they  constructed  their  ditch,  to  look 
forward  to  a  period  when  the  plaintiffs  should  occupy  it  for 
mining  or  other  purposes. 

Here,  the  right  itself  is  created  by  the  act  of  location  or  ap- 
propriation. It  had  no  existence  at  the  date  of  the  construction 
of  defendants'  ditch,  or  for  a  considerable  time  after. 

Now,  then,  supposing  the  defendants  liable,  for  what  are  they 
liable?    For  buUding  the  ditch,-  or  for  continuing  it? 

They  cannot  be  liable  for  building  the  ditch,  for  at  that  time 
there  was  no  right  in  existence  to  be  impaired  by  it. 

In  the  case  of  the  owner  of  the  soil,  although  he  may  suffer 
no  actual  damage  from  the  act  of  another,  yet  if  that  act  be  in 
conflict  with  his  right,  he  may  recover  nominal  damages  in  sup- 
port of  his  right. 

In  this  case,  however,  it  is  sufficiently  manifest  that  the  plaint- 
iffs, by  going  upon  and  taking  possession  of  their  mining 
ground,  did  not  ipso  facto  acquire  a  right  of  action  against  the 
defendants  for  the  careless  construction  of  their  ditch,  because, 
the  rights  acquired  by  the  .act  of  location,  date  from  the  day 
of  the  location,  and  have  no  relation  back  to  any  antecedent 
period. 

The  principle  for  which  we  contend  is  in  effect  identical  with 
the  doctrine  so  often  discussed  and  so  often  settled  %  this 
Court,  viz. :  that  as  between  rights  acquired  by  mere  location, 
or  appropriation,  the  first  in  point  of  time  shall  be  preferred. 

The  conclusion,  then,  of  the  whole  matter  is: 

1.  That  this  is  one  of  the  cases  to  which  the  doctrine  of 
''coming  to  a  nuisance"  applies,  and  that,  therefore,  plaintiffs 
located  their  mining-claims,  subject  to  the  prior  location  and 
rights  of  defendants. 

2.  That  by  means  of  the  location  of  their  mining  ground,  the 
plaintiffs  did  not  impose  on  the  defendants  any  greater  obliga- 
tions in  respect  to  care  and  prudence  than  the  law  had  already 
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imposed  on  them,  and  that,  therefore,  the  defendants  cannot 
be  held  liable,  provided  they  exercised  that  degree  of  dili- 
gence which  the  law  had  imposed  on  them  prior  to  plaintiffs' 
location. 

The  maxim  ''sic  utere,"  etc.,  upon  which  all  cases  of  this  sort 
are  grounded,  must  be  construed  with  an  eye  to  the  rights  of  all 
parties  concerned.  A  man  cannot  be  deprived  of  the  due  en- 
joyment of  his  own  property,  because  he  may  in  the  use  of  it  do 
hurt  to  another.  In  Parion  v.  Holland,  17  John.  99;  FUitl  v. 
Johnson,  15  John.  213;  Comyn's  Digest,  title  Action  on  the 
Case;  3  Man.  &  G.  515;  Ibwnsend  v.  Susquehanna  Turnpike  Co. 
6  Johns.  90;  Clark  v.  Foot,  8  Johns.  421;  Durham  v.  Mussleman, 
2  Black.  96;  2  Black.  Com,  43;  Sack  v.  Seward,  4  Carr  & 
P.  105,  19  E.  C.  L.  Kep.;  *also,  6  Carr  &  P.  23;  8  Carr  [3391 
&  P.  373;  Vanderpool  v.  MUler,  1  Moody  &  M.  169;  3 
Kent's  Com.  436,  note;  Biggins  v.  Ches.  and  DeL  Canal  Co,  3 
Har.  411;  Cook  v.  Champlain  T.  Co.  1  Denio,  99;  1  Wheaton's 
Selwyn,  441  to  443,  inclusive,  and  notes. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — Tebbt,  J., 
concurring. 

This  was  an  action  of  trespass  on  the  case  for  negligence  in 
constructing  a  water-ditch  so  that  it  gave  way  and  flooded  the 
plaintiffs'  mining-claims.  Judgment  for  th^  defendants,  and 
motion  for  new  trial  overruled,  from  which  plaintiffs  appeal. 

The  error  assigned  by  the  appellant  is  the  refusal  of  the  Court 
to  give  the  following  instruction:  "  That  when  a  ditch  is  insuf- 
ficient, and  breaks  from  the  weight  or  quantity  of  water  per- 
mitted to  flow  through,  the  same,  the  law  presumes  negligence 
in  its  construction  or  continuance,  and  if  from  the  evidence  the 
jury  believe  that  the  defendants'  ditch  was  insufficient  to  carry 
the  water  and  broke  from  the  weight  or  quantity  allowed  to 
flow  through  the  same,  and  that  the  plaintiffs  were  injured  by 
such  breakage,  the*  jury  will  find  for  plaintiffs."  The  correct- 
ness of  this  instruction  must  depend  upon  the  testimony  before 
the  JMij. 

It  appears  from  the  record  that  the  question  of  negligence  had 
been  submitted  to  them  as  a  question  of  fact  under  the  instruc- 
tion of  the  Court;  that  evidence  had  been  introduced  by  the 
defendants  to  disprove  the  charge  or  exculpate  themselves.  It 
was  shown,  among  other  things,  that  the  sides  of  the  ditch  at 
the  place  if>gave  way  had  been  dug  down  or  injured  by  some 
burrowing  animal,  and  also  that  a  tree  had  accidentally  fallen 
across  it,  causing  the  water  to  dam  up,  and  thereby  creating  a 
greater  pressure  upon  the  sides  of  the  ditch.  It  was  further 
shown  that  the  defendants  had  located  and  constructed  their 
ditch  previous  to  the  location  of  the  plaintiffs'  mining-claims. 
No  negligence,  in  fact,  was  shown,  other  than  that  which  the 
law  would  presume  from  the  breakage  of  the  ditch. 

The  important  fact  having  been  admitted,  that  neither  of  the 
parties  claim  as  holders  of  the  soil,  but  simply  by  vii'tue  of  loca- 

331 


Digitized  by  VjOOQIC 


340  Tennet  V,  Miners'  Ditoh  Co.          [Sup,  Ct. 

tion  or  appropriation,  it  becomes  necessary  to  ascertain  "what 
rights  tha  plaintiffs,  who  were  subsequent  locators,  acquired 
against  the  defendants. 

Some  of  the  earlier  English  authorities  recognize  the  doctrine 
that  a  person  may  (even  as  between  owners  of  the  soil)  con- 
struct or  continue  what  would  otherwise  be  an  actionable  nui- 
sance, provided  that,  at  the  commencement  of  it,  no  person  was 
in  a  condition  to  be  injured  by  it,  or,  in  other  words,  that  mere 
priority  as  between  owners  of  the  soil  gave  a  superior  right.  If 
a  perison  afterwards,  by  building  or  otherwise,  put  him- 
[340]  self  in  a  '^situation  to  be  injured  by  such  structure,  it  was 
termed  *** coming  to  a  nuisance." 

This  doctrine  has  long  since  been  exploded  on  the  most  obvi- 
ous principles  of  sound  reason.  The  right  of  the  owner  of  the 
soil  to  the  free  use  and  enjoyment  of  the  same  is  held  to  exist 
anterior  to  any  erection  that  may  be  made  by  an  adjoining  pro- 
prietor, and  in  such  cases  the  maxim  "siciUere  tuo  ui  alienum 
non  Usdas"  applies.  It  will  be  observed  that  the  reason  of  the 
rule  is  founded  on  the  ownership  of  the  soil,  and  that  as  between 
proprietors  the  same  rights  or  privileges  are  supposed  to  exist 
(except  in  some  few  instances);  but  in  a  case  like  the  present, 
where  neither  party  claims  an  ownership  in  the  soil,  and  all  the 
rights  they  possess  relate  back,  or  are  acquired  at  the  date  of 
their  respective  locations,  the  reason  of  the  rule  ceases,  and  the 
maxim,  "  qui  prior  est  in  tempore ,  potior  est  in  jure,"  as  applied 
by  this  Court  to  cases  involving  disputes  growing  out  of  mining- 
claims,  would  seem  more  applicable. 

In  fact,  any  other  rule  would  allow  a  malevolent  person  to 
make  a  trespass  whenever  he  pleased,  by  settling  along  the  line 
of  a  water  ditch  or  canal  where  he  supposed  from  its  location,  or 
construction,  it  was  most  likely  to  give  way.  There  is  no  doubt 
that  the  owners  of  a  ditch  wordd  be  liable  for  wanton  injury  or 
gross  negligence,  but  not  for  a  mere  accidental  injury  where  no 
negligence  was  shown.  In  such  cases,  the  maxim  "sic  ufere/' 
etc.,  must  be  construed  with  reference  to  the  rights  of  all  the 
perties  concerned,  and  no  man  can  be  deprived  of  the  due  enjoy- 
ment of  his  property  and  held  answerable  in  damages  for  the 
reasonable  exercise  of  a  right.  (15  Johns.  43;  17  Johns.  99;  6 
Johns.  90;  and  3  Mann.  &  G:  315.)  In  the  latter  case  it  was 
held  that  a  railroad  company  were  not  liable  for  damages  caused 
by  fire  from  sparks  from  their  engine,  unless  negligence  was 
proven  by  the  plaintiff. 

Having  thus  established  what  we  believe  to  be  the  law  of  the 
case,  it  follows  that  the  Court  properly  refused  the  instruction 
asked. 

Judgment  a£Srmed. 
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COKER  ET  AL.  V.  SIMPSON  et  al. 

Ikjunction,  Imsutficibnt  Ayxbmxnts. — ^Where  the  complaint  alleged  that 
the  defendants  had  dag  a  mining-ditch,  above  one  previoaslj  constrncted 
by  defendants,  and  had  thereby  diverted  the  water  of  the  stream  from 
plain tiffii'  ditch,  but  did  not  aver  that  the  injury  was  continuing,  or 
threatened  to  be  continued,  or  likely  to  be  continued:  Held,  that  it  was 
Rufficient  for  the  recovery  of  damages,  but  not  to  sustain  an  injunction. 

Idxk.— WniT,  ON  WHAT  Basbd. — The  writ  of  injunction,  though  remedial, 
must  be  based  on  some  equitable  circumstances. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

^This  was  an  action  for  damages  sustained  by  plaintiffs,  [341] 
as  owners  of  a  mining  ditch,  by  the  construction  of 
another  ditch  above  it,  by  the  defendants,  thereby  diverting  the 
waters  of  the  stream  supplying  both  ditches.  The  complaint 
avers  the  diversion  of  the  water,  alleges  the  injury,  and  prays 
for  judgment  for  damages,  and  for  a  perpetual  injunction 
against  the  defendants.  There  is  no  allegation  in  the  com- 
plaint that  the  injury  is  continued,  or  is  threatened,  or  likely  to 
be  so.  Defendants  answered.  The  Court  below  gave  judg- 
ment for  plaintiffs  for  damages,  and  granted  a  decree  for  a  per- 
petual injunction. 

Defendants  appealed. 

Henry  Merediih,  for  Appellants. 

The  judgment  in  this  case  is  erroneous,  and  should  be  re- 
versed, s6  far  as  the  same  grants  a  perpetual  injunction  against 
defendants, 

The  complaint  is  merely  a  common  law  declaration  for  dam- 
ages,  for  the  diversion  of  water,  and  is  devoid  of  averments  of 
any  and  all  the  equities  entitling  a  party  to  an  injunction.  (4 
Hen.  &  M.  424;  1  A.  E.  Marsh.  554;^  6  John.  Ch.  46;  Galea  v. 
.Teague,  Oct.  Term,  1856.) 

McConnell,  for  Respondents, 
No  brief  on  file. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — ^Mxtbbat,  C. 
J.,  concurring. 

-  The  decision  of  this  case  must  be  made  upon  the. complaint, 
the  answer,  and  the  judgment  of  the  District  Court,  as  no  point 
is  made  requiring  the  tmnscript  to  contain  the  evidence.  The 
plaintiffs  were  the  owners  of  a  ditch  leading  from  Shady  Creek, 
and,  after  the  construction  of  their  ditch,  the  defendants  con- 
structed a  ditch  above  that  of  plaintiffs,  and  diverted  the  waters 
of  the  stream.  The  complaint,  in  the  stating  and  charging  por- 
tion of  it,  simply  alleges  the  facts  sufficient  to  constitute  a  good 
cause  of  action  for  damages,  for  the  diversion,  and  then  prays 
judgment  for  damages,  and  a  perpetual  injunction.  A  verdict 
was  found  for  plaintiffs,  and  judgment  given  for  damages,  and 
perpetual  injunction,  and  defendants  appealed. 
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The  only  grounds  of  error  assigned  are:  First,  that  the  com- 
plaint contained  no  sufficient  allegations  to  sustain  the  injunc- 
tion, being  only  a  case  for  damages;  second,  that  the  injunction 
granted  went  beyond  the  prayer  of  the  complaint,  and  the  jus- 
tice of  the  case. 

The  complaint  seems  insufficient  to  sustain  that  part  of  the 
judgment  of  the  Court  granting  the  injunction.  It  is  simply 
alleged,  in  substance,  that  defendants,  between  certain  specified 
times,  diverted  the  waters  of  the  stream,  to  the  plaintiffs' 
[342]  dam-*age,  in  a  sum  stated.  There  is  no  allegation  that 
the  injury  was  continuing,  or  threatened  to  be  continued, 
or  likely  to  be  continued.  The  circumstances  stated  are  suffi- 
cient for  a  recovery  of  damages,  but  no  equitable  facts  are 
alleged  to  sustain  the  injunction.  The  writ  of  injunction, 
though  remedial,  must  be  based  upon  equitable  circumstance^ 
From  all  that  appears  in  the  complaint,  the  injury  was  only 
temporary,  and  not  likely  to  continue. 

For  these  reasons,  I  think  that  part  of  the  judgment  of  the 
Court  below,  granting  a  perpetual  injunction,  should  be  re- 
versed. It  is  not  necessary  to  examine  the  other  ground  of 
error  assigned. 


DORSET  V.  McFAKLAND  et  al. 

^  Homestead,  Yaliditt  of  MoBTOAas. — ^Where  A.,  a  married  man,  mort- 
gaged the  homestead  to  B .,  without  the  coocarrence  of  his  wife,  and  A. 
and  his  wife  sabsequently  mortgaged  to  0.;  and  B.  and  G.  both  fore- 
closed their  mortgages,  neither  making  the  other  a  party;  wherenpon  C. 
filed  a  bill  against  B.  to  set  aside  the  decree  of  foreclosure  of  the  latter, 
alleging  that  the  homestead  premises  did  not  exceed  in  value  five  thou- 
Band  dollars:  Held,  that  G.  could  urge  the  same  objection  to  the  mort- 
gage of  B.,  that  A.  and  his  wife 'could;  that  B.'s  decree  was  a  cloud  upon 
the  title,  and  impaired  the  security,  and  that  G.  was  entitled  to  have  it 
set  aside. 

Idem. — Poweb  of  Alienation  of. — Any  other  rule  would  allow  the  husband 
alone  the  power  to  obstruct  the  power  of  alienation  belonging  to  both 
husband  and  wife. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
County  of  Los  Angeles. 

On  the  first  day  of  July,  1854,  one  Bruno  Abila  executed  a 
mortgage  to  defendant.  Subsequently,  in  January  and  Feb- 
ruary, 1855,  Abila  and  wife  executed  two  mortgages  to  plaintiff 
upon  the  same  land.  Both  plaintiff  and  defendants  foreclosed 
their  respective  mortgages  by  separate  suits,  without  making 
each  other  parties.  After  the  judgment  of  foreclosure  in  each 
case,  Dorsey,  the  plaintiff,  filed  his  complaint  against  McFar- 
land  and  Downey,  defendants  in  this  action,  to  set  aside  their 
judgment  against  Abila,  upon  the  ground  that  the  mortgaged 
premises  were  the  homestead  of  Abila  and  wife;  that  the  vtilue 

1.  Van  Beynegan  v.  Reoolk^  6  Oal.  76;  Dunn  v.  Tozer^  10  Cal.  172;  Laxton  y.  Ueyncldgt  3 
Iowa,  681;  HaU  y.  Htfulip,  16  lows,  457.    See  Benedict  y.  Bunnell,  ante  245. 


834 


Digitized  by  VjOOQIC 


April,  1857.]         Dobsey  v.  McFablaitd.  343 

of  the  land  did  not  exceed  the  sum  of  five  thousand  dollars,  and 
that  the  mortgage  to  defendants,  McFarland  and  Downey,  by 
Abila  alone,  was  therefore,  void.  The  Court  below  found  the 
facts  as  stated  in  the  complaint  of  Dorsey,  and  gave  judgment 
for  him,  and  the  defendants  appealed. 

J.  M:  McDougall,  for  Appellants. 

The  simple  question  appears  to  be,  whether  or  not  the  subse- 
quent mortgagee  can  set  up  the  homestead  as  against  the  first 
mortgagee  after  the  decree,  and  without  the  consent  of 
the  par-'f^ties  entitled  to  the  homestead.     Or  whether  the    [343] 
first  mortgage  is  by  the  statute,  made  absolutely  void  as 
to  third  persons. 

The  object  of  the  law  was  not  to  create  an  estate,  but  to  pro- 
tect the  persons  of  the  family. 

The  object  of  the  law  is  expressed  in  its  terms.  (Bev-.  Laws, 
p.  850,  sec.  1.)  "The  homestead"  *  *  "to  be  selected  by 
the  owner  thereof"  *  *  *  « 'shall  not  be  subject  to  forced 
sale  or  execution."  This  expresses  the  substance  and  essence  of 
both  the  Constitution  and  the  law. 

Ibid,  sec.  2,  provides  that  no  mortgage-sale,  or  alienation  of 
the  homestead,  shall  be  valid  without  the  signature  of  the  wife. 

This  second  section  is  to  be  construed  by  the  object  and  the 
context. 

It  is  contended  by  appellants  that  the  object  is  personal.  That 
from  the  context  it  appears  that  the  term  "  valid"  means  valid 
as  to  the  persons — the  family — ^and  indeed  so  this  Court  has  held 
indirectly  in  the  whole  "Sourse  of  decisions. 

The  place  where  a  person  or  family  resides  is  not  necessarily 
tbe  homestead.  Independent  of  this  fact,  the  owner  has  a 
choice,  and  in  Morse  v.  McCarthy,  July  Term,  1856,  (since  reaf-  , 
firmed,)  this  Court  held  that  residence  is  but  prima  Jacie  evi- 
dence of  the  fact.  No  specific  act  is  necessary  to  constitute  the 
homestead,  but  it  must  be  selected  or  claimed  as  such.  Upon 
the  foreclosure  of  a  mortgage,  the  homestead,  if  set  up,  is  a  de- 
fense, pro  tanto.  Upon  execution  upon  a  monied  judgment  it  is 
the  business  of  the  claimant  to  select  what  he  claims  as  exempt. 
The  purpose  of  the  law  is  to  secure  a  home  to  the  debtor.  The 
rule  of  the  law  is,  that  he  shall  select  his  home,  and  the  con- 
clusion seems  to  be  that  he  or  the  family  must  claim. 

It  is  a  charitable  concession  of  the  lasd  to  the  debtor  and 
family  as  against  creditors,  in  which  a  stranger  cannot  have  any 
beneficial  interest  without  a  fraud  upon  creditors.  It  is  an  ex- 
emption in  favor  of  the  debtor's  family  solely,  and  it  would  seem 
absurd  to  say,  that  a  stranger  might  claim  this  exemption  in 
order  to  set  up  a  right  or  beneficial  interest  in  himself. 

Dorsey  avers  that  this  was  Abila's  homestead.  Dorsey  avers 
that  this  was  the  entire  estate  of  Abila.  Certainly  Dorsey  has 
no  right  to  tender  such  issues  to  McFarland  and  Downey. 

It  may  be  said  that  a  homestead  right  is  an  estate,  but  it 
is  only  so  sub  modo.     It  is  a  right  of  exemption  or  protection  of 
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certain  premises  in  favor  of  certain  parties  for  a  specific  purpose, 
and  it  is  only  an  estate,  these  conditions  existing,  both  of  par- 
ties and  purpose. 

In  this  instance,  the  first  mortgage  was  given  in  good  faith  for 
money  loaned.  The  mortgagors  desire  the  mortgage  paid.  The 
second  mortgagees  procure  their  cfonveyance  with  a  knowledge 
of  these  facts,  upon  a  calculation  that  they  can  oust  the  mort- 
gagors and  the  first  mortgagees;  defeat  both  homestead 
[344]  *and  mortgage.  The  equities  of  both  mortgagees  are  of 
the  same  dignity,  except  as  against  the  Abilas,  with  the 
difference  that  McFarland  and  Downey's  is  first  in  time,  and 
Dorsey  had  notice.  Dorsey  has  no  relation  or  interest  in  the 
homestead.  The  law  makes  no  provision  for  him.  Equity  gives 
him  no  advantage.  It  is  a  personal  and  not  a  transferrable  in- 
terest. It  is  an  exemption  in  favor  of  the  person  rather  than  an 
absolute  right. 

J.  R,  Scott,  for  Bespondent. 

As  to  the  point  contended  for  by  appellants,  that  the  privi- 
lege of  the  iiomestead  being  a  personal  one,  and  creating  no 
estate  beyond  a  mere  personal  privilege;  in  the  case  of  Thylor 
V.  Hargous,  (4  Cal.  268,)  this  Court  held  a  different  doctrine. 

There  the  Court  say,  that  as  soon  as  the  place,  by  the  occu- 
pancy in  good  faith  by  the  family,  acquires  the  character  of  a 
homestead,  the  estate  is  turned  into  a  sort  of  joint-tenancy, 
with  the  right  of  survivorship  as  between  husband  and  wife, 
which  estate  cannot  be  altered  or  destroyed  except  by  the  con- 
currence of  botii,  in  the  manner  provided  by  law;  thus  clearly 
repudiating  the  doctrine  contended  for  by  appellants  upon  this 
point.  It  is  submitted  that  this  proposition  of  appellants  is 
.  erroneous,  and  that  Dorsey,  the  respondent,  acquired  all  the 
rights  of  Abila  and  wife,  whilst  McFarland  and  Downey  ac- 
quired no  rights  whatsoever,  either  by  the  mortgage  or  judgment. 

It  is  claimed  by  the  appellants  that  the  equities  are  equal; 
that  both  mortgages  were  taken  in  good  faith,  as  well  that  of 
McFarland  and  Downey  as  those  of  Dorsey. 

It  is  submitted  that  this  proposition  is  incorrect,  and  that 
McFarland  and  Downey  were  not  mortgagees  in  good  faith. 
The  complaint  states,  and  the  findings  of  the  Court  show,  that 
the  premises  upon  which  they  took  their  mortgage,  were  the 
residence  and  homestead  of  Abila  and  wife;  and  had  so  been  for 
many  years  previous  to  the  taking  of  the  same,  and  ever  since 
had  been;  hence  their  mortgage  was  a  fraud  upon  the  rights  of 
the  wife.  Their  long  residence  upon  the  same  was  notice  to  all 
the  world  of  their  rights,  and  the  dedication  of  the  same  as  a 
homestead.  The  doctrine  is  fully  established  by  this  Court  in 
the  case  of  Cook  db  Burgwall  v.  McChrisiian,  4  Cal.  23. 

It  is  further  submitted  that  the  mortgage  of  McFarland  and 
Downey  was  a  nullity,  as  also  the  judgment  upon  the  same,  so 
far  as  the  husband  and  wife,  or  any  other  person  claiming  under 
them,  was  concerned. 
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The  husband  could  not  convey  or  hypothecate;  the  husband 
and  wife  could.  See  section  two  of  the  Homestead  Law,  Comp. 
Laws,  850.  Hence,  the  husband  having  no  capacity  to  convey 
the  homestead  without  the  signature  of  the  wife,  the  mortgage 
of  McFarland  and  Downey  gave  them  no  more  rights  than  if 
the  same  had  been  executed  by  a  third  person  who  had 
*no  interest  whatever  in  the  premises,  whilst  the  mort-  [345] 
gage  of  Dorsey  executed  by  husband  and  wife,  gave  him 
all  the  rights  of  a  mortgagee  in  good  faith.  It  is  contended  by 
appellant,  that  Dorsey  took  his  mortgage  with  notice  of  McFar- 
land and  Downey's  claim.  It  is  submitted  that  this  proposition 
is  untenable.  He  took  his  mortgage,  in  other,  words,  with  no- 
tice that  they  had  no  claim  whatever,  as  the  residence  of  Abila 
and  family  gave  notice  to  all  the  world  that  the  premises  mort- 
gaged were  their  homestead;  hence  Dorsey  had  notice  of  what  ? 
Merely  that  McFarland  and  Downey  had  a  mortgage  which  the 
law  declares  to  be  invalid;  and  can  it  be  pretended  that  a  mort- 
gage made  by  a  person  having  no  right  to  make  the  same,  would 
prevent  him  from  taking  a  mortgage  or  conveyance  from  the 
X)ersons  having  a  right  to  mortgage  or  convey,  and  thereby 
make  him  a  mortgagee  or  grantee  in  bad  faith  ? 

The  same  doctrine  is  fully  established  in  the  case  of  Sargeant 
v.  WUson,  5  Cal.  504;  also  in  Poole  v.  Gerrard,  6  Cal.  71;  also 
in  McHenry  v.  Moore^  5  Cal.  90. 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Murray,  C.  J.,  concurring. 

The  only  point  in  this  case  is,  whether  the  plaintiff  can  urge 
the  same  objections  against  the  mortgage  to  McFarland  and 
Downey  as  would  be  good,  if  urged  by  Abila  and  wife.  In 
other  words,  is  the  mor^gee  of  Abila  and  wife  in  a  worse  con- 
dition than  they  are  ?  It  is  contended  by  the  learned  counsel 
for  defendants,  that  the  right  of  homestead  is  a  personal  privi- 
lege, which  can  only  be  asserted  by  the  individuals  to  whom  it 
appertains,  and  that  the  power  to  assert  cannot  be  transferred 
or  conveyed  to  another. 

The  decisions  of  this  Court  in  the  different  cases  brought  up 
before  us,  would  seem  to  have  settled  principles,  by  the  legiti- 
mate application  of  which  this  case  can  be  determined.  The 
facts  and  circumstances  of  this  case,  it  is  true,  differ  from  those 
of  any  preceding  case. 

In  the  case  of  Cooke  v.  McChristian,  4  Cal.  23,  this  Court 
held  that  the  ''homestead"  was  the  dwelling-place  of  the 
family;  that  the  residence  of  the  family  upon  the  prjemises 
would  raise  the  prima  fade  presumption  that  they  were  held  as 
the  "homestead,"  and  would  be  notice  to  all  the  world.  In 
the  case  of  Taylor  v.  Hargom,  4  Cal.  268,  this  decision  is 
affirmed,  and  it  was  held  in  the  latter  case,  that  the  removal  of 
the  husband  and  wife,  after  a  sale  by  the  husband  in  which  the 
wife  did  not  join,  was  not  an  abandonment  of  the  right  of  home- 
stead, and  no  evidence  of  such  abandonment.  lu  this  same 
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case  it  was  held  that  the  estate  in  the  homestead  was  **  a  sort 
of  joint- tenancy,  with  the  right  of  survivorship,  fit  least 
[346]  as  between  the  husband  and  wife,  and  this  *estate  cannot 
be  altered  or  destroyed,  except  by  the  occurrence  of  both 
in  the  manner  provided  for  by  law."  (4  Cal.  273;  Morse  v.  3fc- 
Car/?/,  July  T.,  1856.) 

In  the  case  of  Poole  v.  Gerrard,  6  Cal.  71,  it  was  decided  that 
separate  deeds,  executed  by  husband  and  wife,  are  invalid,  and 
that  a  joint  deed  of  husband  and  wife  was  required.  In  the 
case  of  Sergeant  v.  Wilson  et  aL,  5  Cal.  506,  it  was  held  that  a 
sale  of  the  homestead  by  the  husband  alone,  is  not  absolutely 
void,  but  only  void  as  to  the  homestead  value. 

It  is  clear  from  these  decisions,  that  the  mortgage  of  Abila  to 
McFarland  and  Downey  was  void  as  to  the  homestead  value, 
and  that  if  the  premises  were  worth  not  exceeding  $5,000,  they 
took  nothing.  It  is  equally  clear  that  the  husband  and  wife 
had  the  right  to  sell  in  the  proper  mode.  The  statute  does  not 
intend  to  trammel  the  alienation  of  the  homestead,  except  so  far 
as  to  require  the  free  assent  of  the  two  proprietors,  in  the  mode 
prescribed. 

If,  therefore,  the  position  of  defendants  be  correct,  then  the 
wrongful  act  of  the  husband  in  executing  the  first  mortgage, 
would,  practically,  prevent  the  husband  and  wife  from  execut- 
ing any  subsequent  mortgage  or  alienation,  until,  by  a  suit, 
they  had  set  aside  the  first  mortgage.  For,  if  Dorsey  could 
gain  no  right  to  set  aside  the  first  mortgage,  tiien  it  would  have 
been  worse  than  idle  for  him  to  have  taken  the  mortgages  to 
himself.  And  a  purchaser  would  be  in  the  same  condition. 
The  legitimate  result  of  such  a  rule  would  be  to  allow  to  the  hus-  . 
band  alone  the  power  to  obstruct,  in  advance,  the  free  exercise 
of  the  right  of  alienation  belonging  to  both  husband  and  wife. 
This  would  be  inconsistent  with  the  rights  incident  to  the  own- 
ership of  property. 

It  has  been  justly  settled,  in  cases  of  fraudulent  sales  of  real 
estate,  that  if  the  title  once  vests  in  an  innocent  purchaser,  any 
one  can  afterwards  purchase  of  him  with  full  knowledge  of  the 
original  fraud;  otherwise,  the  innocent  purchaser  could  not  en- 
joy the  full  right  of  alienation,  and  his  property  would  be  con- 
sequently diminished  in  value.  The  same  principle  applies  in 
this  case.  The  act  of  the  husband  being  void,  did  not  impair 
the  right  to  sell  the  homestead  with  the  same  effect  as  if  the 
mortgage  had  never  been  executed.  And  the  fact,  that  Dorsey 
knew  of  its  existence  at  the  time  his  mortgages  were  executed, 
did  not  affect  his  right  in  the  least.  He  knew  the  title  was  still 
in  Abila  and  wife,  and  that  the  mortgage  to  McFarland  and 
Downey  was  void.  The  rights  of  Dorsey,  under  his  mortgages, 
being  established,  his  right  to  set  aside  the  judgment  of  fore- 
closure upon  the  mortgage  to  McFarland  and  Downey,  is  not 
denied.  The  judgment  was  a  cloud  upon  the  title,  and  would 
impair  the  value  of  the  security. 

Judgment  affirmed. 
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*DEWEY  V.  LAMBIER  et  al.  [347] 

Ejectment— Joint-Tenants  to  Unite  in  Action.— Joint-tenants  must  join 
in  an  action  for  posstissiou  of  laud  jointly  held.  Tiio  failure  to  do  bo  in 
fatal  to  a  recovery. 

CoNYEYANCE!! — AcT  NOT  Rktbosprctivk  . — ^The  aiuendatory  Act  of  1855,  con- 
cemiug  couve^'ances,  abolishing  joint-tenancies,  except  when  expressly 
declared,  can  ouly  apply  to  future,  and  not  to  past  conveyances. 

'^Lxoislatuse — Kestbiction  op  Powkbs. — ^The  Legislatnre  is  without  power 
to  affect  past  contracts,  or  to  alter  or  destroy  the  nature  or  tenure  of 
estates. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment,  to  recover  the  undivided  one 
half  of  one-hundred- vara  lot,  number  one  hundred  and  ten,  in 
the  City  of  San  Francisco,  planted  by  Leavenworth,  alcalde,  to 
one  Harrison,  on  the  3d  day  of  December,  1848,  Harrison 
having,  on  the  29th  of  September,  1853,  conveyed  the  prem- 
ises to  plaintilT,  and  one  A.  Welch.  The  granting  portion 
of  the  deed  read  as  follows:  "Have  bargained,  sold,  and  quit- 
claimed, and  by  these  presents  do  bargain,  sell,  and  quit-claim, 
unto  the  said  Squire  P.  Dewey  and  Aristides  Welch,  and  to  their 
heirs  and  assigns  forever,  all  my  right,  title,  and  interest  in  and 
to,"  etc. 

The  defense,a  mong  other  things,  relied  upon  the  invalidity 
of  the  alcalde  grant,  and,  on  the  trial,  asked  the  Court  to  give 
the  following  instruction  to  the  jury,  which  was  refused  by  the 
Court,  to  which  the  defendants  excepted: 

"  Thaty  at  the  date  of  said  grant  of  Leavenworth  to  Harrison, 
there  was  no  law  of  the  United  States  that  authorized  him  to 
make  it,  nor  was  any  such  authority  conferred  upon  him  by  an}' 
law  which  had  its  origin  in  California,  subsequent  to  the  acqui- 
sition of  the  country  by  the  United  states." 

The  Court  read  to  the  jury  a  portion  of  the  case  of  Cohas  v. 
HaUsin,  reported  in  3  California,  on  page  443,  under  the  excep- 
tion of  defendants'  counsel. 

Judgment  was  rendered  for  plaintiff.  Defendants  moved  for 
a  new  trial,  which  being  denied,  they  appealed. 

jD.  W,  Ferley,  for  Appellants. 

E.  F.  Eepbum,  for  Bespondent. 

No  briefs  on  file. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J.,  concuning. 

This  was  an  action  of  ejectment.  On  the  trial,  the  plaintiff 
established  title  to  the  premises,  by  a  conveyance  from  one  Har- 
rison to  himself  and  Aristides  Welch.     As  Welch,  and  Dewey, 

1.  Approved,  iVdch  ▼.  SuUiran,  8  Cal.  201;  White  ▼.  Moses.  21  C»l.  41;  vaUdlty  of  al- 
calde grauta,  ciUd  Cohen  v.  Vans,  20  Cal.  19o. 
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[348]  *the  present  plaintiff,  were  joint-tenants,  they  should 
have  joined  in  this  action,  and  the  failure  to  do  so  is 
fatal  to  a  reeoTeiy. 

It  may  be  supposed  that  the  first  section  of  the  Act  of  1855, 
passed  April  27,  concerning  conveyances,  Jias  destroyed  the 
joint-tenancy  that  was  created  by  deed.  The  statute  was  only 
intended  to  apply  to  future,  and  not  to  past  conveyances.  In- 
deed, the  power  of  the  Legislature  to  affect  past  contracts,  and 
alter  or  destroy  the  nature  or  tenure  of  estates,  could  not  be 
maintained. 

In  the  examination  of  this  case,  we  have  observed  the  same 
line  of  defense,  substantially,  that  was  made  in  the  case  of  Co- 
has  V.  Raisin  (3  Cal.  443),  and  lest  it  might  be  supposed  that 
there  is  some  disposition  on  the  part  of  this  Court  to  question 
that  decii^on,  we  take  this  occasion  to  approbate  the  same,  and 
to  announce  our  determination  of  adhering  to  it. 

Judgment  reversed,  and  cause  remanded,  with  leave  to  plaint- 
iff to  amend. 


PEOPLE  V.  HOUGHTALING. 

Equttt,  Conoubbemt  JuBiBDicnoK. — The  jurisdictioa  of  Gonrto  of  Eqnity 
originally  embracing  all  cases  involving  questions  of  fraud,  accident  or 
confidence,  is  not  altered  or  impaired  because  the  Courts  of  Law  now 
exercise  jurisdiction  in  many  similar  cases:  such  jurisdiction  is  concur- 
rent. 

^  ADiciNisTBATon,  WHKM  LiABLB  AS  Tbustee. — ^Where  an  administrator  is 
sued  in  equity  by  the  people  to  compel  him  to  pay  over  to  the  county 
treasurer  money  collected  by  the  intestate,  as  tax  collector:  RUd^  that 
he  occupied  the  position  of  one  who  takes  possession,  without  author- 
ity, of  property  belonging  to  another,  and  that  he  may  be  treated  as  a 
trustee  •'  de  son  tort.*' 

Idem. — Objections  Untenable. — ^Though  the  defendant,  in  such  an  action,  be 
described  in  the  caption  of  the  complaint  as  administrator,  yet  the  facts 
show  that  it  is  not  sought  to  charge  him  as  administrator,  and  no  relief 
is  sought  against  the  estate:  Held,  that  the  objection  that  he  is  sued  in 
his  representative  capacity  is  untenable.  / 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
.District,  County  of  Nevada. 

The  complaint  in  this  case  charges  that  W.  W.  Wright,  de- 
ceased, was  sheriff,  and  ex  officio  tax  collector  of  Nevada  County, 
and  that  there  was  in  his  hands,  at  the  time  of  his  death,  certain 
money  belonging  to  the  plaintiff,  which  had  been  before  that 
time  collected  by  such  sheriff  as  taxes,  under  the  revenue  law 
of  this  State;  that  in  November,  1856,  defendant  was  appointed, 
and  entered  upon  the  duties  of  administrator  of  the  estate  of 
said  Wright,  and  took  into  possession  all  the  property  and  as- 
sets belonging  to  the  estate;  that  he  also  took  possession  of  the 
moneys  above  mentioned,  under  the  pretense  that  it  formed  a 

1.  Afflrmod,  Gunter  v.  Janei,  9  Cal.  058, 639;  election  of  cestui  que  trust  betweon  pcnooal 
liability  and  epeciflo  property,  JIardy  t.  JIunt,  11  Cal.  360;  Latkrop  v.  Bam/ton^  81  Gal. 
23. 
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part  of  such  assets,  and  was  about  to  convert  the  same  to  the 
uses  of  the  estate;  that  said  money  was  a  public  fund  belonging 
tD  the  plaintiff;  that  it  constituted  no  part  of  the  assets  of 
TVright's  es-*tate;  that  in  consequence  of  the  act  of  de-  [349] 
fendant,  the  fund  was  in  danger  of  being  wholly  lost  to 
the  plaintiff,  and  prayed  a  judgment  that  defendant  be  required 
to  pay  said  money  into  the  hands  of  the  county  treasurer  of  said 
county,  he  being,  under  the  law,  the  proper  custodian  of  public 
money. 

To  this  complaint  a  demurrer  was  interposed,  which  being 
overruled  by  the  Court,  defendant  withdrew  his  answer,  and 
judgment  was  entered  in  accordance  with  the  prayer  of  the 
complaint. 

Defendant  appealed. 

J.  B.  McConnell,  for  Appellant. 
No  brief  on  file. 

Henry  31eredUh,  for  Bespondent. 

Conceding  to  the  adverse  party  that  an  action  at  law,  for 
money  had  and  received,  or  an  action  of  trover y  for  bonds,  scrip, 
gold-dust,  and  specific  moneys,  could  be  maintained  by  the 
plaintiff,  yet  chancery  has  concurrent  jurisdiction,  and  plaintiff 
could  elect  where  to  seek  his  remedy.  Simple  trusts,  of  late, 
have  often  been  recognized  and  enforced  at  law,  btit  the  modern 
enlargement  of  remedies  at  law  do  not  deprive  equity  of  its  juris- 
diction. K  equity  could  take  cognizance  of  no  case  where  law 
afforded  a  remedy,  there  could  be  no  such  thing  as  concurrent 
jurisdiction,  and  such  a  conclusion  is  in  conflict  with  all  prac- 
tice and  authority. 

As  applicable  to  the  point  under  discussion,  we  call  attention 
to  the  following  cases: 

Where  a  cargo  of  merchandise  was  seized  and  condemned  un- 
der the  Berlin  and  Milan  decrees,  and  afterwards  under  treaty 
between  the  American  and  French  governments,  the  under- 
writers received  five  thousand  dollars  as  indemnity  for  the 
spoliation  due  the  assured,  it  was  adjudged  that  the  money  thus 
received  was  held  in  trust  for  the  assured,  and  the  underwriters 
were  required  to  pay  it  over;  and  it  was  further  held,  that 
though  an  action  at  law  might  have  been  sustained  for  the  re- 
covery of  the  money,  a  bill  in  equity  was  proper,  the  jurisdiction 
of  the  Courts  being  concurrent.  {New  York  Insurance  Company 
V.  Roulet  ei  al.,  24  Wend.  605.) 

When  a  testator  charges  his  real  estate  with  the  payment  of 
his  debts,  the  creditors  may  at  once  come  into  chancery  to  have 
their  debts  satisfied  out  of  such  fund,  although  they  have  a  per- 
fect remedy  at  law  against  the  personal  estate.  {Smith  v.  Wye- 
A;o/r,  llPaige,50.) 

Where  one  person  has  received  the  funds  of  another  for  spe- 
cific purx^oses,  an  action  for  money  had  and  received  will  lie,  or  he 
may  be  treated  as  a  trustee,  reached  by  bill  in  equity.  (1  Sto- 
ry's Eq.  Jur.,  Sees.  463-64;  Id.  75,  76.) 
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[350]  *It  may  be  a  mistake  in  describing  the  defendant  in 
this  suit  as  the  "administrator  of  W.  W.  Wright,"  though 
this  does  not  cleai'ly  appear.  If  it  be  error,  however,  it  is 
merely  descriptio  personce,  and  if  the  subject  of  demurrer  at  all, 
under  our  practice,  as  an  error  in  name,  it  does  not  vitiate  the 
pleading,  -where  it  presents  facts  sufficient  to  constitute  a  cause 
of  action.  The  allegations  of  the  complaint,  the  material  facts 
there  represented,  show  that  the  plaintiff  does  not  go  before 
the  Court  as  a  creditor,  heir,  or  representative  of  Wright,  de- 
ceased, or  that  the  Stdte  does  not  claim  or  demand  any  right  or 
interest  in  or  over  the  assets  of  the  estate  of  Wright,  in  the 
hands  of  his  administrator.  The  moneys,  gold-dust,  bonds, 
etc.,  sued  for,  are  not,  in  any  sense  of  the  words,  assets,  effects, 
or  estate  of  Wright,  and  plaintiff  distinctly  avers  them  not  to 
be.  An  administrator  is  not  the  successor  in  office  of  his  intes- 
tate, and  neither  by  law,  nor  upon  principle,  is  entitled  to  the 
custody  of  that  which  exclusivel}'  belongs  to  the  office  of  sheriff. 
Money,  coming  into  the  hands  of  one  to  be  laid  out  in  a  pai- 
ticular  way,  or  which  is  paid  to  one  for  a  particular  object,  may 
be  considered  trust-money,  and  equity  will  require  its  applica- 
tion according  to  the  trust.  (1  Story's  Eq.  Jur.,  sec.  463;  2  Id., 
sec,  1041.) 

Terry,  J.,  after  stating  the  facts  in  the  case,  delivered  the 
opinion  of  the  Court — Burnett,  J.,  concurring. 

The  only  question  presented  by  the  record  is,  whether  the 
facts  stated  in  the  complaint  are  sufficient  to  sustain  the  judg- 
ment rendered. 

The  argument  of  appellant's  counsel  embraces  two  propo- 
sitions: 

1.  That  the  defendant  is  improperly  sued,  in  his  representa- 
tive capacity,  as  administrator  of  Wright. 

2.  That  the  facts  stated  in  the  complaint  show  that  plaintiff 
has  an  adequate  remedy  at  law,  and  therefore  is  not  entitled  to 
proceed  in  equity. 

It  is  not  necessary  to  notice  the  argument  upon  the  first  propo- 
sition, as  we  think  it  is  founded  on  a  misapprehension  of  plaint- 
iff's case.  It  is  true  that  defendant  is  described  in  the  caption 
of  the  complaint  as  administrator,  but  the  facts  stated  in  the 
body  of  the  complaint  show  that  he  is  not  sought  to  be  charged 
as  administrator.  No  relief  is  demanded  against  the  estate,  nor 
does  the  plaintiff  seek  to  subject  the  property  of  the  pstate  to 
the  payment  of  his  demand. 

On  the  contrary,  he  seeks  to  recover  a  specific  fund,  which  be 
avers  is  no  part  of  the  estate  of  W^right,  but  which  the  defend- 
ant withholds  under  pretense  that  it  constitutes  a  part  of  the 
assets  of  the  estate. 

The  second  proposition,  we  think,  cannot  be  main- 

[351]    tained.     It  *is  true  that  the  facts  stated  in  the  complaint 

would  entitle  the  plaintiff  to  a  judgment,  at  law,  in  an 

action  for  money  had  and  received,  but  it  is  also  true  that  the 
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defendant,  having  obtained  possession  of  property  belonging 
to  another,  may  be  treated  as  a  trustee,  and  a  Court  of  Equity 
be  invoked  to  coerce  the  execution  of  the  trust. 

The  jurisdiction  of  Courts  of  Equity  originally  embraced  all 
cases  involving  questions  of  fraud,  accident,  or  confidence.  lu 
many  cases  of  this  sort,  Courts  of  Common  Law  have  for  a  long 
time  exercised  jurisdiction,  and  in  many  other  cases,  in  which 
anciently  no  such  remedy  was  allowed,  their  jurisdiction  is  now 
expanded  so  as  to  reach  them.     (2  Black.  Com.  431,  432.) 

In  speaking  of  the  rules  by  which  the  jurisdiction  of  Courts  of 
Equity  were  determined.  Judge  Story  says: 

**Oue  rule  is,  if  originally  the  jurisdiction  has  properly  at- 
tached in  equity  in  any  case,  on  account  of  the  supposed  defect 
of  the  remedy  at  law,  that  jurisdiction  is  not  changed  or  obliter- 
ated by  the  Courts  of  Law  now  entertaining  juiisdiction  in  such 
cases,  when  they  formerly  rejected  it.  This  has  been  repeatedly 
asserted  by  Courts  of  Equity,  and  constitutes,  in  some  sort,  the 
pole-star  of  portions  of  its  jurisdiction.  The  reason  is,  that  it 
cannot  be  left  to  Courts  of  Law  to  enlarge  or  restrain  the  powers 
of  Courts  of  Equity,  at  their  pleasure.  The  jurisdiction  of 
equity,  like  that  of  law,  must  be  of  permanent  and  fixed  char- 
acter. There  can  be  no  ebb  or  flow  of  jurisdiction  dependent 
upon  external  changes.  Being  once  vested  legitimately  in  the 
Court,  it  must  remain  there  until  the  Legislature  shall  limit  or 
abolish  it,  for  without  some  positive  act,  the  just  inference  of 
the  legislative  pleasure  is  that  the  jurisdiction  shall  remain  upon 
its  old  foundation." 

Lord  Eldon  upon  one  occasion  said:  "Upon  what  principle 
can  it  be  said  that  the  ancient  jurisdiction  of  this  Court  is  de- 
stroyed because  Courts  of  Law  now,  very  properly,  perhaps,  ex- 
ercise that  jurisdiction  which  they  did  not  exercise  forty  3'ears 
ago  ?  Demands  have  been  frequently  recovered  in  equity  which 
now,  without  difficulty,  could  be  recovered  at  law.  I  cannot 
hold  that  the  jurisdiction  is  gone,  merely  because  Courts  of  Law 
have  exercised  an  equitable  jurisdiction."    (Story's  Eq.  Sec.  64.) 

In  the  New  York  Luturajice  Comjmny  v.  Roulet,  24  Wend.  505, 
where  a  cargo  of  merchandise  had  been  seized  and  condemned 
under  the  Berlin  and  Milan  decrees,  afterwards  under  treaty 
between  the  American  and  French  governments,  the  under- 
writers received  five  thousand  dollars  as  indemnity  for  the 
spoliation,  it  was  held  that  the  money  thus  received  was  held  in 
trust  for  the  assured,  and  the  underwriters  were  required  to  pay 
it  over.  It  was  also  held,  that  though  an  action  of  law  might 
have  been  maintained  for  the  recovery  of  the  money,  a 
bill  in  *equity  was  proper,  the  jurisdiction  of  the  Courts,  [352] 
in  such  cases,  being  concurrent. 

The  property  in  funds  collected  under  the  revenue  law,  is 
vested  in  the  State.  The  officer  is  the  mere  custodian  of  the 
fund.  He  is  forbidden  to  use  or  employ  it  in  any  manner,  and 
he  acquires,  by  possession,  no  right  or  interest  in  it. 

The  defendant  is  wrongfully  in  possession  of  a  specific  fund, 
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belonging  to  the  plaintiff.  Said  fund  constitutes  no  part  al  the 
estate  of  Wright,  and  defendant's  appointment  as  administrator 
of  Wright,  confeiTed  upon  him  no  authority  to  take  or  retain  it. 
He  occupies  the  position,  who  takes  possession  without  authority 
of  property  belonging  to  another,  and  may  be  treated  as  a  trus- 
tee de  son  tort.     (Hill  on  Trustees,  p.  173.) 

The  question  as  to  the  power  of  the  Court  below  to  appoint  a 
receiver  in  this  case,  without  notice  to  the  defendants,  does  not 
properly  arise  upon  the  record,  as  it  appears  that  the  order  ap- 
pointing a  receiver  was,  on  motion  of  defendant,  vacated  in  the 
Court  below. 

Upon  the  whole,  we  are  satisfied  that  the  facts  stated  in  the 
complaint  were  sufScient  to  entitle  the  plaintiffs  to  the  rehef 
sought  for,  and  that  no  injustice  has  been  done  to  defendant. 

Judgment  affirmed,  with  costs. 


TAAFPE  V.  JOSEPHSON. 

*  JuDOMKiiT  BY  Dkfattlt,  WHEN  Von>. — Where  a  creditor  commenced  an  at- 
tachment suit  against  his  debtor  on  four  promissory  notes,  one  of  which 
-n-as  not  due,  and  obtained  judgment  by  default:  Held,  that  it  was  fraud- 
ulent and  void  as  to  subsequent  attaching  creditors,  and  that  the  judg- 
ment must  stand  or  fall  as  a  whole. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

The  defendant  L.  Samuel  commenced  suit  against  defendant 
Josephson,  upon  four  several  promissory  notes,  due  at  different 
times,  the  last  of  which  was  dated  May  17,  1856,  and  payable 
six  months  after  date.  The  suit  was  commenced  on  the  19th 
day  of  November,  1856,  and  the  property  of  Josephson  attached, 
and  judgment  subsequently  taken  against  him  by  default,  for 
the.  full  amount  speci£ed  in  the  notes.  On  the  same  day,  the 
plaintiff  brought  suit  against  Josephson,  and  subsequently 
levied  their  attachment  upon  the  same  property,  and  prosecuted 
their  claim  to  judgment.  The  present  suit  is  brought  to  set 
aside  the  judgment  of  Samuel  against  Josephson,  on  the  ground 
that  it  was  fraudulent  and  void  as  against  creditors,  the  suit 
having  been  commenced  and  the  judgment  taken  on.  several 
notes,  one  of  which  was  not  due  at  the  time  the  attach- 
[353]  ment  was  *levied,  as  the  three  days  of  grace  had  not  ex- 
pired. The  decision  of  the  Court  below  iu  favor  of  the 
plaintiff  was  predicated  alone  upon  the  simple  fact  th^t  the  suit 
was  prematurely  brought  by  Samuel,  from  which  judgment  de- 
fendants appealed. 

1.  Cltpd,  knowledge  of  law  assumed,  Swartz  ▼.  Ilazlett,  BCal.  128:  pnrcbaser  held  to 
ImowiAdge  of  his  acts,  Sfliffmany.  Kalkman.  8  Cal.  215;  con 'net  void  In  part  is  veld  intoto, 
Swartx  V.  llazUtt  8  C-1. 128;  McKfnty  v.  Gladwin,  10  Cal.  228;  Gladwin  v.  Qarrigon,  13  Cal. 
834;  commented  on,  Ttdly  v.  Ilarloe,  85  Cal.  iXM;  overruled  Patriijc  v.  Montader,  13  CaL 
442;  QambU  t.  VoLl,  15  CaL  510.    Cited  In  re  Elder 1  Saw.  83. 
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Bnckner  d>  HiU,  for  AppellantB. 

It  aeems,  in  this  case,  that  the  only  point  to  be  decided  is, 
whether,  if  a  suit  is  brought  on  four  different  notes,  three  be- 
ing due  at  the  commencement  of  the  suit  and  one  lacking  one 
of  the  days  of  grace,  it  is  such  a  fraud  as  will  enable  the  Court, 
under  a  creditor's  bill,,  to  declare  the  whole  judgment  and 
proceedings  null  and  void  as  to  other  and  sulisequent  attaching 
creditors. 

We  take  the  ground,  first,  that  by  all  the  authorities  cited  it 
is  only  fraud  in  law,  shown  on  the  face  of  the  papers,  that  can 
-vitiate. 

We  contend  that  the  note  in  contest,  and  on  which  the  fraud 
is  found  by  the  Court,  was  due  before  the  commencement  of 
the  suit,  though  one  of  the  days  of  grace  had  not  expired;  but, 
at  the  same  time,  we  contend  that  the  three  days  of  grace  is 
given  to  no  other  person  than  defendant,  and  defendant  had  a 
right  to  permit  judgment  by  default,  confession,  or  otherwise; 
and  that  to  taint  the  judgment,  there  must  be  actual  fraud 
shown  in  the  giving  or  mtddng  a  consideration  of  the  note  for 
three  thousand  five  hundred  dollars,  and  that  the  defendant 
should  at  least  have  maintained  his  judgment  for  the  remain- 
der of  his  debt,  as  it  was  submitted  to  a  jury,  on  the  fact  of  fraud 
or  no  fraud,  upon  which  the  jury  made  no  finding. 

Now,  it  cannot  be  disputed  that  Josephson  could  have  sold 
his  goods  to  Samuel,  or  have  mortgaged  them  to  him,  or  have 
confessed  a  judgment,  if  there  was  no  fraud;  then  why  can  he 
not  let  judgment  go  by  default,  if  the  judgment  is  bona  fide? 
and  if  not,  can  a  Court  take  that  question  from  the  jury,  and 
cut  a  man  out  of  his  rights,  against  the  decision  of  the  proper 
tribunal?  In  all  the  cases  cited,  they  were  based  on  the  fraud- 
ulent intent  to  hinder,  delay,  etc.  In  this  case  there  is  no  such 
evidence,  nor  any  evidence  at  all»  except  the  bare  fact  that  suit 
was  instituted  one  day  before  the  day  of  grace  had  expired. 
Now,  if  the  plaintijQT  and  defendant  in  the  original  suit  had  de- 
sired to  perpetrate  a  fraud,  it  would  have  been  the  easiest  thing 
to  tear  up  that  note  and  make  one  already  due,  so  that  this 
question  would  not  arise.  (3  Johnp.  20;  20  Jd.  296;  J.  J. 
Marsh.  223;  11  B.  Mon.  111.) 

McConnell,  for  Respondents. 

It  win  be  remembered  that  the  respondents,  being  at  that 
time  attaching  creditors  of  one  C.  Josephson,  filed  their  bill  in 
equity,  to  set  aside  a  prior  judgment  and  execution,  in  fayor  of 
the  defendant,  Samuel,  on  the  ground  of  fraud. 

After  the  filing  of  the  original  bill,  the  plaintiffs  prose- 
cuted *their  attachment  suit  to  judgment,  and  sued  out    [354] 
an  execution,  which  was  levied  on  the  same  goods,  which 
had  been  covered  by  the  execution  of  the  appellants;  which  facts 
were  brought  to  the  knowledge  of  the  Court,  by  meai^s  of  a  sup- 
plemental bill. 

The  course  pursued  by  the  respondents  has  been  repeatedly 
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sanctioned  by  this  Court.  (See  the  case  of  Baker  v.  Bariol,  6 
Cal.  483;  Heynenian  v.  Danneiiberg,  G  Cal.  376;  Ryan  v.  Daleif,  C 
Cal.  238;  1  Story's  Equity,  sees.  546,  547;  Drake  on  Attach- 
ments, 775.) 

This  is  the  rule  in  Virginia.  See  McClung  v.  Jackson,  6  Grat. 
96;  and  in  Georgia,  where  the  subject  has  been  ver}'  fully  dis- 
cussed.    {Brown  Y.  Chairnez,  1  Geo.  410.) 

Whether  the  fact  that  a  part  of  the  demand  of  Samuel,  against 
the  defendant  Josephson,  was  not  due  at  the  time  of  the  insti- 
tution of  this  suit,  is,  of  itself,  sufficient  proof  of  fraud  in 
law,  to  authorize  the  Chancellor,  by  his  decree,  to  postpone  the 
Samuel  judgment,  until  the  junior  judgment  of  respondents  is 
satisfied  ?     We  say  that  it  was. 

We  hold  that  unity  is  an  essential  element  of  every  judg- 
ment for  the  recovery  of  a  money  demand.  Even  simple  con- 
tracts possess  this  quality  of  entiretj^  and  it  is  said  by  all  au- 
thors, that,  if  part  of  the  consideration  of  a  contract  be  illegal 
and  void,  the  whole  contract  is  void.  (Chitty  on  Contracts,  59- 
61 ;  Crawford  et  al,  v.  Morell,  8  Johns.  253;  Loomis  v.  Ntnohall,  15 
Pick.  167.) 

In  Charter  v.  Beckett,  (7  Term  R.  201),  a  part  of  the  promise 
declared  on  was  void,  as  not  being  in  writing,  under  the  Statute 
of  Frauds,  and  the  King's  Bench  held  that,  inasmuch  as  **  a 
part  of  the  promise  was  void  by  the  statute,  and  the  agreement 
being  entire,  the  plaintiff  could  not  separate  it,  and  recover  on 
one  part  of  the  agreement,  the  other  being  void." 

Again,  we  say  that  wherever  either  fraud  in  law  or  fraud  in 
fact  taints  a  part  of  a  contract,  the  whole  contract  falls  to  the 
ground. 

This,  it  is  true,  is  only  a  branch  of  the  preceding  proposition, 
for,  if  there  is  partial  fraud  in  a  contract,  it  is  void.  {Maclcin  v. 
Cairnes,  5  Cow.  548:  fffjslop  v.  Clarke,  14  Johns.  464;  Austin  v. 
Bell,  20  Johns.  449.) 

**  If  property  is  attached  on  a  writ  founded  on  two  demands, 
one  of  them  honest,  and  the  other  fraudulent,  on  the  part  of  the 
plaintiff,  and  judgment  is  rendered  for  the  plaintiff,  upon  both, 
the  attachment  is  wholly  void,  as  against  a  subsequent  attach- 
ing creditor."     (12  Pick.  397.) 

In  New  York  the  same  doctrine  prevails.  In  Wilder  v.  Fon- 
deij  (4  Wend.  104),  the  Court  of  Errors  held  that  "  the  taking  a 
judgment  for  a  larger  amount  than  is  actually  due,,  for  the 
purpose  of  defeating  another  creditor,  subjects  the  plaint- 
[355]  *iff  to  the  penalty  given  by  the  Statute  of  Frauds  al- 
though a  part  of  the  debt  covered  by  the  judgment  be 
actually  due." 

BuBNETT,  J.,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  Court — Mubray ,  C.  J. ,  concurring. 

If  any  part  of  the  entire  consideration  of  a  contract  is  illegal, 
the  whole  contract  is  void.  (Chitty  on  Contracts,  371,  and  au- 
thorities referred  to  in  note  1.)    So,  if  an  entire  judgment  be 
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composed  of  several  elements,  and  one  or  more  of  them  is  ille- 
gal, the  whole  judgment  is  void,  as  against  creditors.  {Fairfield 
V.  Baldwin,  12  Pick.  388;  Kmddll  v.  Lawrence,  22  Pick.  546; 
Peirce  v.  Partridge,  3  Metcalf,  49;  Wilder  v.  Fondey,  4  Wend. 
100.) 

There  would  seem  to  be  no  question  as  to  the  justness  of  this 
position.  In  the  case  of  Fairfield  v.  Baldwin,  above  referred  to, 
it  was  insisted  that  the  attachment  was  good,  at  least  in  part. 
In  answer  to  this,  the  Court  said: 

''The  argument  amounts  to  this,  that  a  man  having  a  just 
claim  to  a  small  sum,  who  should  fraudulently  bring  forward 
claims  to  a  much  larger  amount  not  due,  and  who  should  be  de- 
tected, should  be  put  in  as  good  a  condition,  at  least,  as  if  he 
had  not  mixed  the  good  and  the  bad  together,  and  consolidated 
the  whole  into  a  judgment.  We  think  the  law  is  directly  the 
reverse,  and  the  fraud  corrupts  and  destroys  the  whole." 

If  these  views  be  correct,  the  judgment  of  Samuel  v.  Joseph- 
son  must  stand  or  fall,  as  a  whole.  And  it  must  also  be  clear, 
that  if  there  was  an  actual  intent  to  defraud  other  creditors,  ex- 
isting in  the  mind  of  Samuel,  at  the  time  he  issued  his  attach- 
ment, that  the  judgment  would  be  void.  The  only  question 
then  to  determine  is,  whether  the  fact  of  knowingly  taking  a 
judgment  for  more  than  was  due  at  the  commencement  of  the 
suit,  is,  in  itself,  in  contemplation  of  law,  conclusive  evidence  of 
fraud. 

It  was  held  by  this  Court,  in  the  late  case  of  Alvarez  v.  Bran- 
nan,  pod  503,  that  fraud  may  be  committed,  when  there  is  no 
fraudulent  intention  actually  existing  in  the  mind  of  the  party 
at  the  time  the  act  was  done.  In  other  words,  the  law  irresisti- 
bly draws  the  conclusion  of  fraud  from  certain  established  facts, 
without  any  further  inquiry  into  the  real  motives  of  the  party. 
In  the  present  case,  the  defendant,  Samuel,  knew  the  fact,  that 
the  note  was  not  due;  and,  knowing  this  fact,  he  commenced 
his  suit  before  it  was  due,  and  took  his  judgment  for  the  full 
amount.  And  when  I  say  he  knew  that  the  note  wan  not  due,  I 
mean  to  say  that  the  law  draws  this  inference  from  the  facts 
proved.  He  is  presumed  to  know  the  law,  and  whether  he  did 
or  not,  the  law  holds  him  equally  responsible;  and  knowing  the 
law,  he  was  bound  to  know  the  contents  of  the  note,  and  that  it 
was  not  due  until  after  the  suit  was  commenced.  And 
whether  any  fraud  *was  actually  intended  or  not,  the  [356] 
facts  established  prove  that  conclusion.  If  we  concede 
the  fact,  that  fraud  was  actually  intended,  it  is  difficult  to  see 
how  the  present  plaintiffs  could  prove  that  fact  in  any  other 
way,  than  by  showing  that  Samuel  knowingly  commenced  his 
action  before  the  note  was  due.  An  intent,  therefore,  to  de- 
fraud and  injure  other  creditors,  follows  as  a  matter  of  course. 
Every  man  is  presumed  to  intend  the  legitimate  consequences 
flowing  from  his  own  act.  If  Samuel  could  commence  his  suit 
one  day  before  the  note  was  due,  and  thus  gain  a  priority  over 
other  creditors,  he  could  gain  the  same  priority  by  commencing 
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liis  suit  at  any  other  time  before  the  note  was  due.  If  we  once 
break  down  the  limits  set  by  law,  then  we  have  no  certain  rule 
left. 

Our  Statute  of  Frauds  requires  an  immediate  delivery  of  per- 
sonal property,  and  an  actual  and  continued  change  of  posses- 
sion, to  make  the  sale  good,  as  against  creditors,  and  subse- 
quent purchasers  in  good  faith.  This  rule  has  been  considered 
by  the  wisest  and  best  judges  as  the  most  simple  and  efficient, 
and,  therefore,  productive  of  the  most  good.  So  the  rule,  that 
a  creditor  who  knowingly  takes  a  judgment  against  a  debtor  for 
an  amount  greater  than  the  debt  then  due,  shall  be  postponed 
to  other  creditors,  is  plain,  intelligible,  and  efficient,  and  in  the 
end  must  be  productive  of  the  greatest  amount  of  good. 

The  cases  already  cited,  though  differing  in  some  respects 
from  the  present  case,  seem  to  sustain  the  view  I  have  taken. 
See  also  6  Paige,  108. 

For  these  reasons,  I  think  the  judgment  of  the  Court  below 
should  be  affirmed. 


THE  PEOPLE  V.  GILL. 

CanfiNAii  Law,  what  Statctb  Gotebkb. — ^Where  a  criminal  statue  is  changed 
between  the  time  of  the  commission  of  an  offense  and  conyiction,  but 
contains  a  saving  clause^  to  the  effect  that  it  shall  not  apply  to  the  trial 
of  offenses  committed  prior  to  the  amended  Act,  the  punishment  of  the 
prisoner  must  be  regulated  by  the  old  law. 

Appeal  from  the  District  Court  of  ih.e  Sixth  Judicial  District. 

The  defendant  was  indicted  on  the  17th  of  June,  1856,  for 
the  crime  of  murder,  committed  on  the  22d  day  of  March,  1856. 
He  was  tried  on  the  13th  day  of  February,  and  convicted  of  the 
crime  of  manslaughter.  Motion  being  made  for  arrest  of  judg- 
ment and  overruled,  defendant  was  sentenced  to  eighteen 
months^  confinement  in  the  State  Prison,  from  which  juc^fmeut 
this  appeal  was  taken. 

Curtis,  Griffith  d:  Robinson,  for  Appellant. 
[357]       *The  only  point  in  this  case  arises  on  the  facts  set  out 
in  the  indictment. 

It  appears  that  the  crime  was  committed  on  the  22d  day  of 
March,  a.  d.  1856.  It  also  appears  that  the  indictment  was  found 
in  June,  a.  d.  1856. 

In  April,  a.  d.  1856,  after  the  commission  of  the  crime,  and 
before  the  finding  of  the  indictment,  the  law  was  changed,  and 
there  was  no  law  authorizing  the  finding  of  the  indictment,  or 
trying  and  punishing  the  defendant  under  said  indictment. 

W.  T.  Wallace,  Attorney-General,  for  Kespondents. 

It  is  contended  that  there  is  no  law  in  force  for  the  ptiniBh- 
ment  of  manslaughter.  It  will  be  borne  in  mind  that  the  offense 
was  committed  on  the  22d  day  of  March,  1856;   on  the  19th 
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of  April,  1856,  the  law  was  amended.  (See  Statutes  of  1856,  p. 
219.)  By  the  tenth  section  of  that  Act,  it  is  provided  that 
nothing  contained  therein  *' shall  apply  to  the  trial  of  persons 
indicted  for  offenses  committed  prior  to  the  passage  of  the 
amended  Act.  In  all  such  cases,  the  punishment  shall  be  fixed 
in  accordance  with  the  laws  heretofore  existing."  For  the  law 
ill  relation  to  the  punishment  of  manslaughter,  theretofore  ex- 
isting, see  Compiled  Laws,  p.  641,  Sec.  26. 

MuBRAY,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J.,  concurring. 

The  appellant  was  convicted  of  manslaughter.  The  offense 
was  committed  on  the  22d  day  of  March,  1856.  On  the  19th  of 
April,  1856,  the  Act  concerning  crimes  and  punishments  was 
amended,  and  the  punishment  for  various  crimes  was  altered. 

It  is  now  contended  that  there  is-  no  law  by  which  the  pris- 
oner can  be  punished.  If  the  old  law  had  been  repealed  and  no 
Erovision  made  for  past  offenses,  then,  undoubtedly,  he  would 
ave  to  be  discharged;  but  the  tenth  section  of  the  Act  of  1856, 
contains  a  saving  clause,  to  the  effect  that  nothing  contained 
therein  "shall  apply  to  the  trial  of  persons  indicted  for  offenses 
comihitted  prior  to  the  amended  Act.  In  all  such  cases,  the 
punishment  shall  be  fixed  in  accordance  with  the  laws  hereto- 
fore existing." 

The  appellant  was  indicted,  tried,  convicted,  and  sentenced, 
under  the  old  law.  The  judgment  is  regular,  and  must  be  af- 
firmed. 


*TUTTLE  V,  MONTFORD.  [358] 

)  Mechakics'  Lien,  Doctbinb  or  Bxlation. — The  lien  of  a  sub-contractor 
filed,  and  notice  gi^en  to  the  owner  of  a  building,  within  thirty  days 
after  the  completion  of  the  work,  under  the  Act  of  1855,  attaches  from 
the  time  the  work  was  commenced,  and  takes  precedence  over  a  garnish- 
ment served  on  the  owner  against  the  head  contractor,  after  the  work 
was  commenced,  and  before  the  filing  and  serving  notice  of  lien. 

Ideic. — Whether  a  payment  by  the  owner  to  the  head  contractor,  before  the 
notice  of  the  lien  of  the  sab-contractor,  would  defeat  the  lien  pro  tanto, 
quoere. 

Idem. — ^The  lien  of  the  mechanic,  artisan,  and  material  man,  is  favored  in 
law,  because  those  parties  have,  in  part,  created  the  very  property  on 
which  the  lien  attaches. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  defendant  employed  one  Fragler  to  furnish  materials  and 
build  a  frame  house  for  three  hundred  and  fifty  dollars,  and 
Fragler  employed  plaintiff  as  a  sub-contractor.  After  the  build- 
ing was  completed,  and  before  the  defendant  was  served  with 
notice  of  the  lien  of  plaintiff,  the  defendant  paid  to  Fragler  the 
sum  of  two  hundred  dollars,  and  the  remainder  of  the  contract 
price  was  gamisheed  by  certain  creditors  of  Fragler.     After 

1.  cited  McCrta  v.  Craig,  23  Cal.  020;  see  SwU  v.  Dawet^post  676. 
349 


Digitized  by  VjOOQIC 


359  TUTTLE  V,  MONTFORD.  [Sap.  Ct/ 

this  payment  and  the  service  of  notice  of  garnishment,  but  before 
the  expiration  of  thirty  days  from  the  time  the  building  was 
completed,  plaintiff  recorded  his  account,  and  gave  notice 
thereof  to  defendant,  as  required  by  the  third  section  of  the  Act 
of  April  27,  1855.  The  defendant  appeared  in  answer  to  the 
notice  of  garnishment,  and  stated  that  plaintiff  had,  in  the  mean- 
time, recorded  his  account,  and  given  notice  thereof  to  him,  and 
asked  the  justice  of  the  Peace  to  discharge  him,  which  the  Jus- 
tice refused  to  do,  but  gave  judgment  against  defendant  for 
one  hundred  and  fifty  dollars,  the  remainder  of  the  contract 
price  of  the  work.  The  defendant  did  not  appeal  from  this 
judgment,  but  paid  the  amount,  as  required  by  the  Justice. 
After  this,  the  plaintiff*  brought  his  suit  in  the  District  Court  to 
enforce  his  lien.  That  Court  gave  judgment  against  the  de-s 
fendant  for  one  hundred  and  fifty  dollars,  and  defendant  ap-i 
peals  to  this  Court. 

Smith  S  Hardy,  for  Appellant. 

There  is  no  privity  of  contract  between  the  owner  of  a  build-^ 
ing  and  a  sub-contractor,  and  the  liability  of  the  former  to  the: 
latter  only  dates  from  the  service  of  notice,  and  filing  the  lien  in. 
the  ofl&ce  of  the  County  Eecorder. 

The  lien  of  a  sub-contractor  cannot  take  precedence  of  a  gar- 
nishment which  is  served  before  the  service  of  notice  of  such 
lien. 

At  the  time  of  the  service  of  garnishment  in  the  suit  of  Birge 
and  Lalhrop  v.  J^ragler,  there  had  been  no  notice  of  lien  by  the 
plaintiff,  nor  had  his  lien  been  filed  with  the  County  Re- 
corder. 
[359]        ""We  rely  upon  the  case  of  Kahoon  and  Kent  v.  Levey  el\ 
aLy  for  a  reversal  of  this  judgment. 

Mi:>ore  &  Welly,  for  Respondent. 

The  only  question  to  be  discussed  in  this  case,  is  as  to  the 
constitutionality  of  the  Act  of  April  27,  1855,  entitled  an  act  for 
securing  liens  of  mechanics  and  others. 

This  act,  in  spirit  and  effect,  is  like  all  statutes  which  have 
been  passed  and  adopted  in  this  and  other  States,  the  only  vari-. 
ance  being  in  some  of  the  minor  details. 

The  first  section  provides  (see  Stat.  1855,  156)  that  "all  arti- 
sans, builders,  mechanics,  lumber-merchants,  and  all  other  per- 
sons performing  labor  and  furnishing  materials,  etc.,  shall  have 
a  lien  on  such  building,  etc.,  for  the  work  done  and  materials 
furnished." 

The  third  section  provides  that  "every  person  wishing  to 
avail  himself  of  the  benefits  of  this  act  shall  file  in  the  recorder's 
office  of  the  county,  etc.,  a  notice  of  lien,  etc.,  within  sixty  days, 
and,  if  he  be  a  sul>con tractor,  within  thirty  days."  This  gives 
all  the  parties  complying  with  the  provisions  of  the  act,  in  all 
other  respects,  a  lien  upon  the  building  to  the  extent  of  the 
amount  due  from  the  owner  to  the  original  contractor.  Neither 
the  owner  of  the  building,  nor  the  building  itself  will  be  liable 
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for  more  than  the  owner  has  contracted  to  pay,  for  mark  well 
the  language  of  the  last  clause  of  the  third  section:  ''  But  noth- 
ing contained  in  this  act  shall  be  so  construed  as  to  make  the 
owner  of  any  property  improved  liable  for  more  than  he  has 
contracted  to  pay."  Now",  all  respondent  claims  is  the  amount 
admitted  to  be  due  from  the  owner  of  the  building  to  the  origi- 
nal contractor  at  the  time  he  served  his  notice  of  claim.  We 
had  then  done  all  that  the  act  required,  and  within  the  time  re- 
quired, to  perfect  our  lien  upon  this  fund.  And  the  fifth  section 
of  the  act  provides,  "that  the  liens  created  by  this  act  shaU  be 
preferred  to  every  other  lien  or  incumbrance  which  shall  have 
attached  upon  the  property  subsequent  to  the  time  when  the 
work  was  commenced  or  the  materials  furnished." 

That  the  Legislature  have  the  power  and  right  to  pass  a  law 
to  protect  the  interests  of  mechanics,  there  can  be  no  doubt.  In 
New  York,  Pennsylvania,  Kentucky,  Missouri,  and  other  States, 
laws  have  been  enacted  similar  to  our  own,  and  carried  into 
effect  for  years  without  a  questions  as  to  their  constitutionality. 
We  can  see  no  provision  of  our  Constitution  violated  by  this  act, 
but,  on  the  contrary,  see  an  imperative  necessity  for  the  exist- 
ence of  such  a  statute.  It  is  a  well  settled  principle  that  Courts 
will  never  declare  acts  of  the  Legislature  unconstitutional, 
unless  they  are  clearly  so. 

♦Burnett,  J.,  delivered  the  opinion  of  the  Court —  [360] 
Tebby,  J.,  concurring. 

The  first  section  of  the  act  above  referred  to,  gives  a  lien  to 
certain  parties  upon  certain  property,  under  certain  circum- 
stances; and  the  third  section  requires  the  party,  if  a  sub-con- 
tractor, to  file  his  account  and  notice  of  intention  to  hold  a  lien 
on  the  premises,  in  the  recorder's  office,  within  thirty  days  after 
the  completion  of  the  building,  and  within  five  days  thereafter 
to  serve  a  copy  of  the  account  upon  the  owner;  and  by  section 
fifth,  the  lien  created  by  the  act  attaches  at  the  time  the  work 
was  commenced.  In  this  case,  the  defendant  had  paid  the  con- 
tractor the  sum  of  two  hundred  dollars,  before  notice  was  given 
him,  but  after  the  work  was  commenced.  The  Court  below  held 
this  payment  good,  and  only  gave  judgment  for  the  remainder. 

The  first  question  that  might  arise  under  the  pleadings  and 
evidence,  is,  whether  this  payment,  under  the  circumstances, 
would  defeat  the  right  of  plaintiff  to  recovery  for  the  full  amount 
of  his  claim,  not,  however,  exceeding  the  sum  of  three  hundred 
and  fifty  dollars.  But,  as  the  plaintiff  does  not  appeal  from  the 
judgment  of  the  District  Court,  and  as  his  counsel  only  ask  for 
the  affirmance  of  the  judgment,  it  is  unnecessary  to  decide  that 
point. 

The  only  question  we  shall  consider,  regards  the  rights  of 
creditors  to  attach  the  debt  due  from  the  owner  to  the  contractor 
before  notice  of  the  claim  of  the  sub-contractor.  The  question 
is  one  between  different  creditors  of  the  contractor,  and  involves 
simply  the  rights  of  priority,  as  between  them.     It  does  not 
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matter  with  tbe  owner  whether  he  pays  one  or  the  other,  as  he 
is  only  compelled  to  pay  the  debt  once. 

The  lien  of  the  mechanic,  artisan,  and  material  man,  is  more 
equitable  and  more  favored  in  law,  because  these  parties  have, 
at  least  in  part,  created  the  very  property  upon  which  the  lien 
attaches,  while  the  general  creditors  of  the  contractor  have  not 
done  so,  and,  therefore,  have  no  special  claim  to  protection. 
The  rights  of  the  latter  must  be  postponed,  and  await  the  en- 
forcement of  the  prior  lieu .  In  the  present  case,  the  justice  of 
the  peace,  upon  receiving  the  answer  of  the  defendant,  should 
either  have  discharged  him  from  all  liability  under  the  garnish- 
ment, or  postponed  his  decision  until  the  claim  of  the  sub-con- 
tractor could  have  been  enforced,  and  then  any  remainder  in  the 
hands  of  the  owner  would  have  been  justly  subject  to  the  claim 
of  the  other  creditor. 

We  can  see  no  error  in  the  judgment  of  the  Court  below,  and 
think  the  same  should  be  affirmed. 


[361]      ^HOLLAND  v.  THE  CITY  OF  SAN  FRAN- 
CISCO.* 

CoBPOBATioN,  Chabtkb  TO  BE  Btbictly  Pubsubd. — ^Where  the  charter  of  a 
corporation  points  out  a  particular  mode  of  conveying  its  property,  it 
can  only  be  conveyed  in  the  mode  prescribed. 

'  MuNiciPAii  CoBPOBATioNs,  ExEBCisB  OF  PowEBs. — ^Municipal  corporations 
are  compound  beings.  They  exercise  governmental  powers,  and  also 
possess  the  capacity  to  receive  and  dispose  of  their  property,  like  private 
individuals.  In  the  former  capacity,  the  exercise  of  its  delegated  dis- 
cretion cannot  be  controlled  by  the  judiciary,  but  in  the  latter,  its  acts 
are  subject  to  judicial  control. 

'Idem.  Binding  Effect  of  its  Gontbactb. — A  corporation  acting  in  the 
disposal  of  its  property,  under  a  full  knowledge  of  the  facts,  cannot 
plead  ignorance  of  the  law,,  and  its  contract  being  binding  on  it,  is  also 
oinding  upon  the  parties  purchasing. 

•  Idem. —Validity  of  City  Obdinance. — Where  an  ordinance  for  the  sale 
of  city  property  was  passed  without  the  majority  required  by  the  charter, 
and  before  the  sale,  another  ordinance  was  legally  passed,  appropriat- 
ing a  portion  of  the  proceeds  to  arise  from  the  sale:  Ileld,  that  the 
second  ordinance  was  a  sufficient  recognition  of  the  first  to  render  the 
sale  valid  and  binding  on  all  parties. 

Idem. — Constbuotion  of  Ordinance. — Ordinances  for  the  sale  of  property 
of  a  municipal  corporation,  are  subject  to  the  rules  of  interpretation  ap- 
plicable to  the  written  instruments  of  individuals,  and  not  to  those  by 
which  laws  are  construed. 

Idem. — Per  Murray ,  (.'.  t/.,  dissenting.— An  ordinance  appropriating  the  pro- 
ceeds of  a  sale  to  take  place  by  virtue  of  a  former  supposed  ordinance, 
cannot  be  construed  so  as  to  remedy  the  defects  of  the  first  ordinance. 

Evidence,  Pbescmption  as  to  Knowledge  of  Law. — In  cases  involving 
questions  ol  confirmation,  a  party  is  not  necessarily  presumed  to  know 

*Ref erred  to  Zmcom  v.  San  FranHtco,  pott  468;  Partridge  ▼.  San  Francisco,  27  Cal.  416. 
Appeal  directinjt  Jn  Igment  on  reversal,  McMillan  y.  Richards,  9  Cal.  421. 

1.  Municipal  eorporationa.  exercise  of  powers,  cited  Ocu  Company  v.  San  ProRcUco,  9 
Cal.  4<i4:  Argenti  v.  San  Francisco,  16  Cal.  270. 

a.  Distinguished.  Argenii  v.  San  Francisco,  Irt  Cal.  273. 

3.  Overruled,  McCracken  v.  San  Francisco,  16  Cal.  621 ;  Pimtnlal  v.  San  Francisco,  21 
Cal.  862;  validity  of  ordinance,  on  what  depends,  cited  SaUerles  y.  San  FroMdsco,  23  CaL 
316. 

362 


Digitized  by  VjOOQIC 


^April,  1857.]     Holland  v.  San  FiiANasco.  362 

the  law.  This  in  a  fact  to  be  established,  and  even  admitting  the  pre- 
sumption tu  arise,  it  is  not  conclusive  as  against  facts  which  go  to  estab- 
lish ignor;tnce  of  the  law. 

Municipal  Chakteb,  Construction  of. — The  charter  of  the  City  of  San 
Francisco  giv(?s  her  the  power  to  convey  her  property  by  law;  and  if  an 
ordinance  for  this  parposo  in  a  law,  it  mus^  be  governed  by  the  same 
rales  of  construction  as  other  Ihws. 

Idsm.— Pow5TW  UNDBB,  TO  BB  Stwctly  PURSUED. — The  City  of  San  Fran- 
cisco, iu  the  sale  of  beach  and  water-lot  property,  acted  in  the  capacity 
of  a  trustee  of  the  State,  under  a  delegated  statutoi-y  power,  which  must 
be  strictly  pursued. 

Idem.— PaoHEBiTioNs  Constuubd. — The  prohibition  against  contracting  debts 
over  a  certain  amount,  contained  in  the  charter,  ai)plies  to  contracts  and 
appropriations,  but  docs  not  affect  liabilities  which  the  law  may  cast 
upon  the  city. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Holland,  the  plaintiff  in  the  Court  below,  brought  this  action 
in  the  form  of  money  had  and  received,  against  the  City  of  San 
Francisco,  to  recover  back  the  sum  of  four  thousand  and  seven- 
ty-eight dollars,  which  ho  had  paid  defendant  on  account  of  cer- 
taii/real  estate  he  had  purchased  of  her  at  a  public  sale,  on  the 
26th  of  December,  1853.  The  answer  of  defendant  set  up 
that  the  ordinance  under  which  the  sale  was  made  had  be- 
come valid  by  virtue  of  an  ordinance  passed  subsequently  there- 
to, appropriating  a  portion  of  the  proceeds  to  arise  from  said 
Bale  to  city  uses,  and  also  averred  that  at  the  time  of  the  receipt 
of  plaintiff's  money,  the  debts  and  liabilities  of  the  city  exceeded 
the  sum  of  fifty  thousand  dollars  over  and  above  her  annual  in- 
come; and  that  plaintiff's  claim  had  not  been  created  in  con- 
formity with  her  ordinances  or  charter,  and  was,  therefore, 
void. 

♦The  case,  by  consent,  was  tried  before  the  Court  be-    [362] 
low,  without  the  intervention  of  a  jury,  who  found  the 
following  facts: 

That  in  the  month  of  December,  1853,  there  was  passed,  by 
the  common  council  of  the  City  of  San  Francisco,  a  certain 
ordinance,  or  what  purported  to  be  an  ordinance,  which  was 
known  and  designated  as  Ordinance  No.  481,  which  is  in  the 
words  and  figures  following,  viz. : 

Ordinance  No.  481 — To  provide  for  the  sale  of  certain  city 

property. 
The  People  of  the  City  of  San  Francvsco  do  ordain  asfolloics: 

Sec.  1.  That  the  mayor  and  joint  committee  on  land-claims 
of  the  City  of  San  Francisco  are  hereby  authorized  and  required 
to  sell,  at  public  auction,  after  not  less  than  ten  days*  advertise- 
ment in  three  of  the  daily  papers,  to  the  highest  bidder,  at  such 
time  and  place  as  they  may  think  advisable,  all  those  pieces  and 
parcels  of  land  and  water  situated  in  the  City  of  San  Francisco, 
and  described  as  follows,  viz. : 

First  piece  or  parcel,  bounded  on  the  north  by  Clay  street,  on 
the  south  by  Central  Wharf,  on  the  east  by  the  west  line  of 
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Drumm  street,  and  on  the  west  by  Davis  street.  Second  piece 
or  parcel,  bounded  on  the  north  by  Central  Wharf,  on  the  south 
by  Sacramento  street,  on  the  east  by  the  west  line  of  East  street, 
and  on  the  west  by  the  east  line  of  Drumni  street.  Fourth  piece 
or  parcel,  bounded  on  the  north  by  Central  Wharf,  on  the  south 
by  Sacramento  street,  on  the  west  by  the  east  line  of  Drumni 
street,  and  on  the  east  by  the  west  line  of  East  street,  which  east 
and  west  line  of  East  street  shall  be  continued  westvrardly  and 
northerly,  in  it  present  direction,  to  its  junction  with  the  south 
line  of  Clay  street. 

Sec.  2.  Said  pieces  of  land  and  water  shall  be  surveyed  un- 
der the  supervision,  and  as  the  mayor  and  joint  committee  on 
land-claims  may  direct. 

Sec.  3.  Twenty-five  per  cent,  of  the  net  proceeds  of  said  sale 
shall  be  paid  on  the  day  of  sale,  in  cash,  or  State  indebtedness 
receivable  for  public  dues  by  the  State,  which  amount  shall  be 

Eaid  to  the  State  of  California  pursuant  to  the  Act  of  the  Legis- 
iture,  approved  twenty-sixth  day  of  March,  1850.  Fifty  per 
cent,  to  be  paid  in  sixty  days  thereafter,  in  cash,  or  city  warrants 
that  may  have  been  issued  on  or  after  May  1,  185t;  and  the 
balance  of  twenty-five  per  cent. ,  payable  in  four  months  ftom 
date  of  sale,  in  cash,  or  three  per  cent,  city  scrip  issued  prior  to 
May  1,  1851,  and  which  may  have  not  been  funded,  as  provided 
by  an  Act  of  the  Legislature  of  this  State,  authorizing  the  fund- 
ing of  the  floating  debt  of  the  City  of  San  Francisco,  and  to 
provide  for  the  payment  of  the  same . 

Sec.  4.  The  mayor  shall  execute,  on  behalf  of  the  city,  a 
bond  to  each  purchaser  at  the  time  of  first  payment,  that 
[363]  when  the  *whole  of  the  purchase-money  is  paid,  the  city 
shall  give  to  the  purchaser  a  deed  for  the  whole  lot  or 
lots  purchased.  And  on  the  payment  of  the  last  installment, 
then  the  mayor  shall  execute  a  deed  to  the  party  lawfully  entitled 
to  the  same  under  sale. 

Sec.  5.  That  the  cigrhth  section,  title  four,  chapter  four  of  an 
ordinance  to  revise,  codify,  and  amend  the  general  ordinances 
of  the  city  of  San  Francisco,  approved  November  4,  1852,  and 
all  other  ordinances,  or  parts  of  ordinances,  conflicting  with 
this  ordinance,  be  and  the  same  are  hereby  repealed. 

Frank  Turk, 
Presidqnt  of  Board  of  Assistant  Aldermen. 
Joseph  F.  Aiwill, 
President  of  Board  of  Aldermen. 
Approved  December  5, 1853. 

C.  K.  Garrison,  Mayor. 

That  at  the  time  of  the  passage  of  the  aforesaid  pretended  or- 
dinance, the  board  of  assistant  aldermen  was  composed  of  seven 
members,  one  member  having  resigned,  and  his  place  not  having 
yet  been  filled.  And  that  this  said  ordinance  received  in  the 
board  of  assistant  aldermen  four  votes  only,  in  its  favor,  to  three 
votes  against  it.     That  the  said  ordinance  received  the  requisite 
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number  of  votes  in  the  board  of  aldermen,  and  was  signed  by 
the  mayor  on  the  5tb  of  December,  1853. 

That  on  the  20 tb  of  December,  1853,  the  common  council  of 
said  city  passed  a  certain  other  ordinance,  designated  as  Ordi- 
nance No.  493,  which  said  ordinance  was  duly  passed  by  both 
boards  of  the  common  council,  and  received  the  signature  of  the 
mayor.     And  which  said  last  mentioned  ordinance  is  as  follows: 

Ordinance  No.  493 — Appropriating  one  hundred  and  eighty-five 
thousand  dollars  to  the  Sacramento  Central  Joint-Stock  Clay 
Street  Wharf  Companies,  and  William  E.  Dennis. 

T!ie  People  of  the  CUij  of  San  Francisco  do  Ordain  as  follows: 

Section  1.  That  the  sum  of  one  hundred  and  eighty-five 
thousand  dollars  be,  and  is  hereby  appropriated  from  the  cash 
proceeds  of  the  second  payment  for  the  city  property,  ordered 
sold  by  Ordinance  No.  481,  to  the  Sacramento  Centiul  Joint- 
Stock  Clay  Street  Wharf  Companies,  and  William  E.  Dennis. 

Sec.  2.  That  the  Comptroller  be,  and  he  is  hereby  authorized 
to  issue,  on  the  day  of  sale  of  the  property  ordered  sold  by  Or- 
dinance No.  481,  his  warrants  upon  the  treasuiy  as  follows:  For 
the  sum  of  seventy-fire  thousand  dollars,  in  favor  of  the  Sacra- 
mento Street  Wharf  Company.  For  the  sum  of  seventy-five 
thousand  dollars,  in  favor  of  the  Central  Wharf  Joint-Stock 
Company.  For  the  stun  of  thirty-five  thousand  dollars,  in  favor 
of  William  E.  Dennis.  Said  warrants  shall  be  payable 
from  the  *cash  proceeds  of  the  second  payment  for  the  [364] 
property  ordered  sold  as  aforesaid,  or  shall  be  received 
in  payment  for  any  purchases  made  at  said  sale,  in  accordance 
with  the  terms  of  Ordinance  No.  481. 

Frank  Turk, 
President  of  Board  of  Assistant  Aldermen. 
Joseph  F.  Atwiix, 
President  of  Board  of  Aldermen. 
Approved  December  26, 1853. 

C.  K.  Garrison,  Mayor. 

That  the  foregoing  ordinance  was  signed  by  the  mayor  about 
one  half  an  hour  before  the  sale  hereinafter  mentioned;  and 
that  on  the  said  26th  day  of  December,  and  after  the  ordinance 
had  been  signed  by  the  mayor,  the  mayor  and  the  joint 
committee  on  land-claims,  which  committee  consisted,  besides 
the  mayor,  of  two  members  from  each  lx)ard  of  the  common 
council,  and  was  a  standing  committee  of  the  common  council, 
proceeded  to  sell  at  public  auction  the  land  mentioned  and  de- 
scribed in  said  Ordinance  No.  481. 

That  said  sale  purported  to  be  a  sale  by  the  city  of  San  Fran- 
cisco, of  the  property  mentioned  in  Ordinance  No.  481 ;  that  it 
was  advertised  for  ten  consecutive  days  precedin^T  the  same,  in 
more  than  three  daily  newspapers  printed  and  published  in  the 
city  of  San  Francisco;  that, at  said  sale  there  was  present  the 
mayor,  the  committee  on  land-claims,  and  nearly  all  the  mem- 
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bers  of  both  boards  of  the  common  council;  and  that  no  person 
whatever  protested  against  or  objected  to  the  sale;  that  the 
sale  was  conducted  in  accordance  with  the  directions  of  said 
Ordinance  No.  481;  that  the  prices  were  favorable  to  the  city, 
and  that  the  said  propei*ty,  since  that  time,  has  decreased  in 
value,  and  at  the  time  of  suit  brought,  was  not  worth  more  than 
one  half  of  the  price  brought  at  said  sale;  that  at  said  sale,  the; 
X5laintiflF,  Nathaniel  Holland,  bid  off  lot  numbered  eighty-nine 
for  the  sum  of  seven  thousand  nine  hundred  dollars;  that  on 
the  27th  December,  1853,  a  bond  was  signed,  sealed,  and  de- 
livered to  plaintiff,  and  accepted  by  him;  said  bond  being 
sealed  with  the  seal  of  said  city,  and  authenticated  by  the  sig- 
nature of  the  mayor,  which  seal  was  so  afiixed  by  the  authority 
and  direction  of  the  mayor,  which  said  bond  was  conditioned 
for  the  conveyance  of  the  lot  in  question,  by  the  city,  on  pay- 
ment of  the  purchase-money;  that  on  the  27th  day  of  December, 
in  the  year  1853,  the  said  plaintiff  paid  to  the  land  committee, 
and  the  land  committee  to  the  treasurer  of  the  city  of  San  Fian- 
cisct),  the  sum  of  two  thousand  and  seventy-eight  dollars;  that 
on  the  28th  of  February,  1854,  the  plaintiff  paid  to  the  land 
committee,  and  the  land  committee  to  the  treasurer  of  the  city 
of  San  Francisco,  the  further  sum  of  two  thousand  dol- 
[365]  lars;  *that  said  money  was  paid  on  account  of  said  pre- 
tended sale,  and  was  used  by  the  said  treasurer  in  the 
payment  of  warrants  drawn  against  the  city  treasurer;  that  on 
the  7th  day  of  April,  1854,  the  common  council  passed  a  joint 
resolution,  designated  as  Joint  Besolution  400,  directing,  among 
other  things,  the  committee  on  land-claims  to  make  to  the  com- 
mon council  a  full  report  of  said  sales;  and  that  said  committee 
did  accordingly  make  a  report  thereof  to  the  common  council, 
on  the  21st  of  April,  1854;  that  on  the  26th  of  March,  1851, 
the  Legislature  of  the  State  of  California  passed  an  Act  en- 
titled an  Act  to  provide  for  the  disposifion  of  certain  property 
in  the  State  of  California,  which  Act  is  hereby  made  pari  of  the 
finding;  and  that  the  common  council  of  the  city  of  San  Fran- 
cisco, on  the  5th  of  April,  1853,  by  ordinance  duly  passed, 
accepted  the  grant  contained  in  said  Act,  and  all  the  conditions 
therein  contained,  and  directed  the  payment  of  twenty-five  per 
cent,  of  all  of  the  proceeds  arising  from  the  sale  of  the  property 
therein  granted  (embracing  the  lot  in  question)  to  the  State. 
That  there  has  been  paid  to  the  joint  committee  on  land-claims, 
and  also  to  the  treasurer  of  the  city  of  San  Francisco  by  other 
purchasers  at  the  said  sale  of  December  26th,  1853,  large  sums 
of  money  and  State  and  city  comptroller's  warrants,  including 
warrants  issued  under  Ordinance  No.  493;  and  that  of  the 
moneys  and  warrants  so  paid  to  the  joint  committee,  a  large 
portion  was  paid  by  them  to  the  treasurer  of  the  city;  that  the 
plaintiff  entered  into  possession  of  said  lot  in  the  month  of 
March,  1854,  and  has  expended  thereon  the  sum  of  three  thou- 
sand dollars  in  improvements,  and  is  now  in  possession  thereof, 
and  has  received  forty-seven  dollars  rent  thereon;  that  at  the 
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time  of  the  said  several  payments  in  warrants,  or  otherwise, 
made  by  the  plaintiff  on  account  of  said  sales,  the  city  of  San 
Francisco  was  indebted  in  the  sum  of  fifty  thousand  dollars  and 
upwards,  over  the  annual  revenue  of  the  city,  excluding  from  such 
indebtedness  the  interest  thereon  existing  on  the  15th  day  of 
April,  1851 ;  that  of  the  proceeds  of  said  sales,  there  was  paid  to 
the  State  fifty  thousand  dollars  in  State  indebtedness,  receivable 
for  public  dues  by  the  State,  by  the  land  committee,  being  twenty- 
five  per  cent,  of  the  proceeds  of  said  sales,  which  had  been  paid 
at  that  time;  and  that  sixty  thousand  dollars  of  such  indebted- 
ness was  attached  in  a  suit  against  the  city,  in  the  hands  of  D. 
S.  Turner,  then  treasurer  of  the  city,  in  whose  hands  the  said 
lasf-mentioned  warrants  still  remain. 

The  Court  rendered  judgment  in  favor  of  plaintiff  and  against 
the  city  for  the.Jull  amount  claimed.  Defendant  moved  for  a 
new  trial,  which  being  denied,  this  appeal  was  taken. 

William  Duer,  and  Hocig  &  Wilson,  for  Appellant. 

The  action  of  the  plaintiff  is  founded  on  the  hypothe- 
sis, that  *the  person  with  whom  a  contract  is  made  by    [366] 
an  agent  without  authority,  may  disaffirm  such  contract 
at  any  time  before  a  ratification  by  the  principal. 

Ordinance  493  conferred  a  perfect  authority  on  the  mayor 
and  joint  committee  to  make  the  sale  in  question. 

Ordinance  481  was  a  power  of  attorney,  defective  from  not 
having  been  executed  by  all  the  requisite  parties. 

Ordinance  493  supplied  this  defect.  It  was  a  ratification  of 
Ordinance  481. 

It  is  said  that  Ordinance  481  was  absolutely  void,  that  it  must 
be  treated  as  a  rejected  ordinance.  Admitting  this  to  be  so,  the 
case  is  not  worse  than  that  of  an  agent  in  ordinary  cases,  who 
acts  without  any  authority  whatever;  the  absolute  destitution 
of  authority  admits  of  no  degrees;  yet  it  is  a  familiar  principle 
that  such  acts  may  be  confirmed.  (Story  on  Agency,  sees.  240, 
241,  242.) 

It  is  also  contended,  that  Ordinance  493  was  passed,  in  the 
belief  that  ^Ordinance  481  was  a  valid  ordinance,  and  that  it 
would  not  have  been  passed,  if  it  had  been  known  that  that 
ordinance  was  invalid.  This  is  mere  assumption,  without  proof, 
and  the  fact  irrelevant  if  proved.  The  ordinance  is  passed;  it  is 
clothed  in  the  forms  required  by  the  charter,  and  has  all  the 
efficacy  which  the  charter  gives  to  ordinances  thus  passed. 
Could  evidence  be  adduced  to  show  what  were  the  individual 
opinions  of  the  members  of  the  council  as  to  the  validity  of  Or- 
dinance 481,  and  how  they  would  have  voted  if  they  had  sup- 
posed that  ordinance  illegal  ? 

But  whether  or  not  we  call  Ordinance  493  a  ratification  of 
Ordinance  481,  still  it  is  good  as  an  original  authority  to  sell 
the  land.  It  would  have  been  good  for  that  purpose,  though  the 
mayor  and  committee  had  been  proceeding  to  sell  without  any 
ordinance  having  passed,  and  without  color  of  right.     It  is  the 
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plain  intent  of  the  Act  to  authorize  the  sole,  because  it  refers  to 
it  as  a  thing,  to  take  place,  mokes  an  appropriation  bf  the  moneys 
arising  from  it,  and  directs  that  to  be  done,  (namely:  the  receipt 
of  warrants  for  the  purchase-money,)  which  coidd  not  be  done 
without  a  sale. 

Here,  the  city  by  Ordinance  493,  asserts  the  validity  of  Ordi- 
nance 481,  and  consequently,  the  authority  of  the  agents  to  sell; 
the  plaintiffs,  relying  on  that  assertion,  purchase  the  lots  in 
question.  And  to  permit  the  city  now  to  deny  this  authority, 
and  refuse  to  convey,  would  operate  to  their  injury,  by  depriv- 
ing them  of  their  right  to  the  property,  or  to  damages  for  a 
breach  of  the  contract.  In  illustration  of  this  rule,  we  refer  to 
the  following  authorities:  2  Smith's  Lead.  Cases,  561-2;  see  def- 
initions of  Nelson,  J.,  and  Bronson,  J.,  3  Hill.  222;  Sugden  on 
Vendors,  522-3,  Oodde/roy  v.  CaldweU,  2  Col.  489;  Story's  Eq. 
Jur.,  sees.  191,  193,  and  note;  Burroios  v.  Zocifc,  10  Ves. 
[367]  Jr.  470,  475;  *1  Flor.  2.  Most  of  these  cases  show  that 
estoppels  operate  in  these  coses,  not  on  the  ground  of 
fraud  or  willful  misrepresentation  in  making  the  statement,  but 
on  the  grround  that  it  would  be  a  fraud  to  show  that  it  was  untrue 
to  the  prejudice  of  one  who  acted  upon  it.  We  also  refer,  as 
marked  instances  of  the  application  of  the  rule,  to  cases  where 
the  statement  was  honestly,  but  ignorantly  made,  to  the  follow- 
ing authorities:  Kingsby  v.  Vernon,  4  Sandf.  361;  Feire  y,  Peter, 
21  Wend.  172. 

Our  next  position  is,  that  the  sale  was  ratified  by  Ordinance 
605,  and  the  payment  of  money  under  it. 

This  ordinance  directs  the  mayor  and  joint  committee  to  pay 
certain  sums  of  money  to  the  officers  of  the  police,  out  of  the 
moneys  received  by  them  on  the  sale  of  the  city  slip  property, 
and  it  is  a  fact,  found  by  the  Judge,  that  such  payment  was  ac- 
tually made. 

Here  is  a  direction,  clothed  in  all  the  forms  required  by  the 
charter  for  the  most  solemn  legislative  Acts,  to  apply  the  pro- 
ceeds of  the  sale  to  the  benefit  of  the  city,  and  an  actual  appli- 
cation of  the  proceeds  in  pursuance  of  such  direction. 

We  have  already  noticed  the  familiar  principle,  that  a  ratifi- 
cation in  part,  ratifies  the  whole.  (Dunlap's  Paley  on  Agency, 
324;  Story  on  Agency,  Sec.  250;  Chitty  on  Contracts.) 

Qui  seniit  commodum,  aentire  debet  el-  onus — The  benefit  and 
the  burden  of  the  contract  must  go  together. 

Therefore,  to  receive  or  draw  for  the  proceeds  of  a  sale  is, 
per  se,  a  ratification.  (Story  on  Agency,  Sec.  253;  Dunlap's 
Paley  on  Agency,  171,  notes  324,  31,  32;  9  Cranch,  153;  4  Ma- 
son, 296;  1  Story,  43;  1  Hall,  247.)  And  this  is  so,  although 
there  were  no  intention  to  affirm,  and  even  a  positive  intention 
to  disaffirm  the  sale.  This  rule,  which  is  not  more  in  accord- 
ance with  the  principles  of  justice  than  of  i^ositive  law,  is  well 
illustrated  in  the  case  of  The  Farmers*  Ijoan  Company  v.  Wal- 
worth, 1  Comst.  433. 

In  delivering  the  opinion  of  the  Court,  Judge  Bbonsom  says: 
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"  It  is  true,  the  owners  of  the  fund  hod  the  secret  intention  of 
falling  back  upon  the  first  mortgage,  if  the  foreclosure  of  the 
second  should  not  produce  enough  to  pay  the  debt.  They  in- 
tended to  adopt  the  act  of  the  clerk,  so  far  as  it  was  beneficial 
to  themselves,  and  to  reject  the  residue.  That,  the  law  would 
not  permit  them  to  do;  they  had  no  choice  but  to  take  the  whole, 
or  none;  and  when  they  confirmed  the  agency  in  part,  they  rat- 
ified the  whole  transaction."  ''  This  principle  is  so  well  set- 
tled, that  I  need  do  no  more  than  refer  to  one  or  two  books, 
where  many  of  the  authorities  are  collected."  Same  case,  p. 
447,  and  see  authorities  cited  by  counsel,  p.  438,  Dunlap's 
Paley,  31. 

Our  next  position  is,  that  laying  aside  the  ordinances, 
there  was  *good  parol  authority  to  make  the  sale,  and  a    [368] 
good  paiol  ratification  of  the  sale  when  made,  and  that  if 
there  can  be  such  a  thing  as  a  parol  estoppel,  the  defendants  are 
estopped  by  every  rule  of  law,  of  equity,  and  of  justice,  from  dis- 
puting the  title  of  the  plaintiffs. 

The  mayor  and  common  council  (almost  in  mass,)  were  pres- 
ent at  the  sale.  The  committee  in  making  the  sale,  acted  under 
authority,  assumed  to  be  derived  from  them,  find  •no  one  pro- 
tested or  objected;  there  has  not  merely  been  a  passive  acqui- 
escence, but  in  repeated  instances,  the  municipal  authorities,  the 
mayor  and  common  council,  have  acted  upon,  and  with  refer- 
ence to  the  sale,  and  never,  in  any  manner,  disafSixaed  or  repu- 
diated it;  they  have  received  the  purchase-money,  and  paid 
debts  with  it;  they  have  permitted  contracts  to  be  made,  and 
deeds  given;  and  they  have  suffered  and  eucourcged  the  pur- 
chasers to  go  into  possession,  to  make  valuable  improvements 
on  the  land,  and  to  receive  its  rents  and  profits. 

Even  in  England,  where  the  strict  rule  that  corporations  can 
only  be  1x)und  by  contracts  made  under  their  corporate  seal 
still  prevails,  if  a  corporation  suffer  improvements  to  be  made 
on  the  land,  a  parol  contract  may  be  specifically  enforced 
on  the  ground  of  estoppel.  {MarsfiaU  v.  Queensborough,  1  Sim. 
&  L.  520.) 

The  application  of  this  rule  to  the  present  case,  does  not  in- 
terfere with  the  decision  of  this  Court,  that  part  performance 
does  not  take  a  case  out  of  the  Statute  of  Frauds,  because, 
here  the  contract  for  the  sale  was  in  writing,  and  the  authority 
of  the  agent,  as  we  have  just  seen,  may  be  conferred  by  parol. 

In  these  cases,  the  same  presumptions  are  applicable  to  cor- 
porations, and  they  are  bound  by  estoppels,  and  liable  on  im- 
plied contracts  in  the  same  manner  as  individuals.  (Ang.  & 
Ames,  sees.  252,  238,  284,  240,  231,  and  cases  cited;  Sank  of 
United  States  v.  Dandridge,  12  Wheat.  64;  Foster  v.  La  Rae,  16 
Barb.  323;  6  Barb.  576,  et passim.) 

The  same  rule  applies  to  a  municipal  corporation  in  matters 
relating  to  its  property  and  contracts.  It  has  been  well  said, 
that  •*  in  reference  to  such  transactions  as  affect  its  ownership 
of  proi>erty  in  buying,  selling,  or  granting,  and  in  reference  to 
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all  matters  of  contract,  it  most  be  looked  upon  and  treated  as  a 
private  person."  (Per  Hevdenfeldt,  J.,  in  Ibuchard  v.  Touchardy 
5  Cal.  306;  3  Hill,  531,  and  cases  cited;  2  Hill,  159;  1  Seld. 
374. )  Indeed,  the  same  rule  applies  even  to  a  State.  ( Uniied 
Staten  Bank  v.  Planter's  Bank,  9  Wheat.  904;  Delqfield  v.  Stale  of 
Illinoifi,  26  Wend.  192;  2  Hill  S.  C.  179.) 

Lastly,  the  relief  of  the  plaintiflPs,  if  any,  is  in  equity,  and  not 
by  an  action  for  money  had  and  received.  And  in  order  to  en- 
able them  to  sustain  such  action,  it  is  necessary  that  they  should 
abandon  the  possession  of  the  land,  surrender  their  contract, 

and  re-convey  the  property  to  the  city. 
1 369]  *The  action  for  money  had  and  received,  is  an  equitable 
action,  and  th^  defendant  may  go  into  eveiy  equitable 
defense.  The  charge  and  defense  are  both  grounded  by  the 
true  equity  and  conscience  of  the  case.  (1  Doug.  138;  2  Burr. , 
1,010;  2  Comyn  on  Contracts;  2  Barb.  135,  146.) 

The  only  ground  npon  which  the  plaintiffs  can  recover,  is  that 
of  a  rescision  or  disaffirmance  of  the  contract;  and  it  is  necessaiy 
to  entitle  them  to  this  remedy. 

1.  That  the  effect  of  a  recovery  would  be  to  have  the  parties 
in  statu  quo, 

2.  That  the  plaintiffs  should  abandon  or  return  whatever 
they  have  received  on  the  contract. 

3.  It  must  appear  that  the  defendant  will  be  deprived  of  no 
right,  and  subjected  to  no  inconvenience  by  allowing  a  recoveiy 
in  this  form.  (2  Barb.  135;  5  Barb.  319;  AbboU  v.  Draper,  1 
Denio,  74;  4  Denio,  51;  4  Blackf.  515;  4  Ala.  362;  5  Barr.  516; 
Jackson  v.  2fort<m,  6  Cal,  187;  5  Gilman,  206-7.) 

Pringle  &  Felton,  and  Baldwin,  for  Bespondents. 
We  make  these  propositions: 

I.  That  the  sale  of  the  slip-lots  was  void,  and  passed  no 
title.  This  was  expressly  decided  in  Kelsey  Hazen's  case.  (5 
California  Reports.) 

II.  That  there  has  been  no  ratification  of  this  sale. 
First,  Not  by  Ordinance  493,  for  these  reasons: 

1.  That  ordinance  does  not  profess  to  be  an  act  of  ratifica- 
tion. 

2.  There  was  nothing  to  rati^ — no  sale  had  ever  been  made 
under  481. 

3.  Upon  its  face  it  shows  that  481  was  not  intended  to  be 
ratified,  (if  such  a  thing  could  be,)  for  it  was  supposed  481  had 
already  been  complete. 

5.  Because  the  ordinance  is  a  legislative  act,  and  laws  can- 
not be  passed  by  implication;  they  are  construed  not  as  con- 
tracts, but  as  statutes. 

6.  Because  this  very  question  has  been  decided  in  Fhelan  v. 
Supervisors, 

7.  Because  493  could  only,  at  most,  take  effect  from  its  pas- 
sage— which  was  only  a  half  hour  before  the  sale — and  if  it  then 
validated  481,  it  validated  from  that  time  all  of  its  provisions, 
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one  of  which  directed  a  sale  on  ten  days  notice — ^which  was  not 
given. 

8.  Because  the  sale  was  made  under  481,  and  not  under  493; 
and  the  true  construction  of  the  charter  is,  that  a  sale  ot  the 
land  of  the  corporation  can  only  be  made  after  an  ordinance 
passed  enabling  such  sale;  and  therefore,  it  could  not  be  made 
under  another  ordinance,  merely  referring  to  an  ordinance  as 
having  passed,  which  never  had  existence. 

9.  The  mind  of  the  Legislature  must  be  brought  to 

the  very  *fact  of  sale.  It  is  not  the  same  thing  to  dis-  [370] 
pose,  in  a  particular  way,  of  the  proceeds  of  sale,  and  to 
decree  that  the  sale  be  made.  A  man  may  be  wilHng  to  spend 
money  in  a  particular  way,  if  he  has  it,  but  may  not  be  willing 
to  sell  his  house  to  raise  the  money,  for  the  purpose  of  spending 
it  in  that  way. 

10.  Because  the  use  of  the  tenn  "ratification,"  in  this  con- 
nection, is  a  clear  misnomer.  There  can  be,  of  course,  no  rati- 
fication of  an  act  not  yet  done.  The  only  thing  that  caoi  be 
pretended  is,  that  the  power  not  having  been  given  by  481,  was 
given  by  493;  but  a  power  can  never  be  given  without  an  inten- 
tion to  give  it,  any  more  than  a  contract  can  be  made  without  an 
intention  to  make  it.  Not  only  is  there  nothing  imparting  au- 
thority to  sell  in  481,  but  authority  was  refused  when  the  ques- 
tion was  put;  and  nothing  in 493  giving  authority  to  sell,  but  493, 
on  its  face,  assumes  by  mistake,  that  authority  had  already  been 
given  to  sell,  in  481 ;  refers  to  the  sale  as  a  sale  to  be  made 
under  authority  of  481 ;'  thereby  refuting  the  idea  that  there  was 
to  be  any  sale  under  493;  and  the  sale  actually  made  was  the 
sale  ordered  and  advertised  under  481.  It  must  be  contended, 
therefore,  that  the  mere  repetition  of  a  mistake  in  a  law,  makes 
the  mistake  true;  that  laws  may  be  passed  by  the  entry  of  the 
clerk — not  by  the  votes  of  the  Legislature;  that  if  a  Legislature 
refers  to  a  law,  however  incidentally,  as  having  passed,  though 
it  never  was  passed,  the  mere  reference  passes  it,  in  despite  of 
the  Constitution  or  charter. 

So,  an  appropriation  of  a  dollar  tax  out  of  a  bill  supposed  to 
be  passed,  would  pass  the  bill,  though  it  had  been  voted  down; 
and  a  recital,  in  a  bill,  of  a  law  having  passed,  passes  the  law, 
though  it  was  a  clear  mistake.  In  other  words,  there  can  be  no 
legislative  error — a  statement  in  a  law  is  conclusive;  though  a 
plain  error  everywhere  else  may  be  corrected.  So,  if  an  Act 
were  passed,  appropriating  a  small  part  of  the  proceeds  of  sales 
of  school  lands,  or  of  swamp  and  overflowed  lands,  in  a  given 
way,  this  would  be  equivalent  to  a  law  regularly  passed,  order- 
ing the  sale  of  them  I 

The  old  rule  was,  that  whenever  the  principle  fell,  the  incident 
fell  with  it;  the  new  rule  is,  that  the  creating  of  an  incident, 
makes,  of  itself,  a  principle,  to  which  the  incident  is  to  be  at- 
tached. The  plain  sense  of  the  whole  thing  is,  that  the  legis- 
lators are  presumed  to  do  what  they  have  expressly  declared 
they  meant  to  do:  not  that  from  one  act  merely  auxiliary  to 
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something  else,  thej  are  construed  as  creating  the  substantiye 
to  which  the  adjective  applies.  If  this  rale  were  different  as  to 
contracts,  it  could  not  aj^ply  to  laws :  for  the  making  of  a  law 
is  the  sole  act  of  the  Legislature;  it  is  to  be  taken  absolutely  as 
the  will  of  the  sovereign.  The  making  of  a  contract  is  the  con- 
vention of  two  difierent  minds — to  be  construed  relatively — the 
l>arties  to  be  bound,  not  only  by  what  they  have  done, 
[371]  but  what  *they  have  given  another  to  understand  they 
have  done:  the  views,  rights,  interests,  intentions,  and 
obligations,  of  both  and  each  of  the  parties,  are  to  be  taken  into 
the  account.  There  may  result,  from  policy  and  reason,  impH- 
cations  as  to  contracts  and  to  contracting  parties:  there  can  arise 
none  as  to  law-makers  and  laws.  To  say  that  by  493  the  will  of 
the  Council  was,  by  that  law,  to  order  a  sale  of  the  slip  property, 
is  to  say  what  the  face  of  the  paper  and  the  conduct  of  the  par- 
ties ignore.  This  is  the  reasoning  in  Fhdan  y.  Ihe  Supervisors, 
and  the  only  ground  upon  which  those  cases  could  be  sus- 
tained. Nor  will  it  do  to  say  that  the  city  was  estopped  by  the 
passage  of  493 : 1st,  for  the  reasons  above  given.  There  can  be 
no  estoppel  by  the  recital  of  a  mistaken  fact,  when  that  recital 
does  not  mislead.  The  pm^chasers  did  not  buy  under,  or  know 
of  493  having  been  passed:  there  were  no  parties  to  be  estopped 
at  the  time  of  passing  493 — the  sale  was  had  under  481. 

11.  The  city  was  not  estopped  by  matters  in  jxiis,  as  has  been 
expressly  decided  in  Fhelan  v.  Supervisors.  She  could  not  be 
estopped,  except  by  the  acts  of  agents,  which  acts  misled  these 
purchasers,  and  were  designed  to  influence  them. 

But  it  is  perfectly  clear  that  a  special  power,  given  to  a  munic- 
ipal corporation,  to  act  only  in  a  prescribed  way, .  cannot  be 
satisfied  by  an  estoppel  against  the  corporation  from  denying 
that  she  had  acted  in  that  way.  The  result  of  such  a  doctrine 
would  be  really  to  destroy  the  power  as  the  Legislature  gave  it, 
and  all  limitations  and  safeguards  upon  the  power;  for  the  coun- 
cil might  evade  it  whenever  they  chose;  they  need  not  do  as  the 
charter  requires,  to  sell  land;  but  all  that  is  necessary,  is  to  say 
they  have  done  what  the  charter  requires;  and  so  the  power  of 
selling  would  really  be,  not  a  power  to  sell  as  the  law  requires, 
but  a  power  to  sell  as  they  chose — provided  they  chose  to  say, 
or  to  act  as  if  they  had  done,  what  the  law  required.  In  other 
words,  it  would  be  held  that  a  limitation  on  a  power  created  by 
law,  might  be  dispensed  with  whenever  the  agent  chose  to  dis- 
pense with  it. 

The  plain  intent  of  the  charter  is,  that  land  shall  be  sold  after 
the  passage  of  an  ordinance,  which  ordinance  shall  prescribe  the 
terms  of  sale.  The  sale  must  be  by  public  auction.  It  follows 
that  no  sale  can  be  made  effective  or  valid,  within  the  true 
meaning  of  the  charter,  unless  that  sale  be  made  under,  and  in 
pursuance  of,  the  ordinance  therefor  enacted. 

It  is  a  clear  violation  of  this  intent,  to  sell,  then,  not  by  virtue 
of  an  ordinance,  but  to  pass  title  by  virtue  of  loose  acts  in  pais, 
or  by  vague  implications. 
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This  is  true  of  all  public  statutory  sales.  There  can  be  no 
ratification  of  such  sales.  There  can  be  no  confirmation  of  a  sale 
which,  to  be  valid  at  all,  must  have  its  validity  from  the  very  act 
of  sale  itself.  Can  a  sheriff,  or  administrator,  or  commis- 
sioner, *sell  at  private  sale  and  then  confirm  the  sale?  [372] 
Or  can  he  sell  before  he  has  his  execution  or  his  order  of 
sale,  and  afterwards  get  such  execution  or  order  of  sale,  and 
then  confirm?  Surely  not.  Why?  Because  not  only  the  terms 
of  the  power,  but  the  policy  of  the  law,  allow  of  but  one  sale  in 
one  way.  His  only  right  comes  from  his  authority  to  sell;  if  he 
has  none,  he  has  no  power;  his  acts  are  wholly  void,  and  acts 
wholly  void  cannot  be  confirmed  by  acts  ex  post  facto.  There  is 
no  difference  in  principle  between  one  class  of  agents,  created 
by  public  authority,  and  another,  so  far  as  this  rule  is  concerned; 
no  distinction  between  a  sheriff  or  commissioner  appointed  by 
law,  and  acting  under  the  order  of  a  Court,  and  these  municipal 
agencies,  acting  under  a  doubly  delegated  power  from  the  Leg- 
islature to  the  corporate  authorities,  and  from  the  latter  to  them. 
It  is  a  special  power,  to  be  literally — certainly  strictly,  pursued. 
The  reason  of  the  rule  is  clear.  It  is  not  public  policy  that  the 
laws  of  the  land — whether  directory  or  not — shall  be  set  at 
naught  by  the  agents  of  the  State.  The  rule  prescribed  by  the 
State  IB  the  very  one  its  own  wisdom  has  selected,  and  it  is 
neither  proper  nor  respectful  to  the  State,  to  adopt  another 
mode  in  contempt  of  legislative  direction.  The  consequences  of 
a  violation  cannot  be  foreseen;  the  extent  of  departure  cannot 
be  meastired  or  limited;  the  Legislature  have,  therefore,  wisely 
provided  that  there  shall  be  no  departure.  It  is  a  plain  rule  to 
hold  the  agents  to  conformity;  it  leads  to  litigation,  speculation, 
confusion,  and,  in  most  cases,  to  eventual  loss,  to  tolerate  any 
material  deviation.  It  opens  the  door  to  fraud  and  imposition, 
and,  what  is  not  to  be  overlooked,  prevents  a  fair  price  being 
obtained  for  property,  when  only  the  shrewd  and  sagacious  can 
speculate  with  any  safety  upon  what  is  to  be  the  effect  of  a  sale 
not  in  conformity  to  the  law. 

The  doctrine  upon  the  other  side  proceeds  upon  the  idea  that 
this  land  was  the  property  of  the  city,  which  she  might  do  witli 
as  she  chose,  and,  therefore,  these  matters  of  estoppel  bind  her 
as  they  would  bind  an  individual.  This  is  not  true.  The  State 
gave  this  property  to  this  corporation,  reserving  an  interest  in 
the  sales  to  herself.  She  had  a  right  to  secure  to  herself  what 
she  had  retained  of  this  generous  donation;  even  if  she  did  not 
have  the  right,  (we  think  she  did,)  as  the  sovereign,  to  control 
this  corporation  in  the  exercise  of  her  corporate  privileges,  and 
this  as  well  in  regard  to  the  disposition  of  her  lands,  as  in  regard 
to  anything  else.  She  exercises  this  control  by  prescribing  the 
terms  upon  which  the  city  shall  sell  this  land;  the  city,  whether 
agent  or  grantee,  therefore,  could  not  sell  on  any  other  terms. 
Neither  the  city  nor  the  State,  therefore,  could  be  estopped  by 
the  act  of  any  mere  agent  of  the  city,  in  selling  what  the  agent 
was  not  authorized  to  sell.    If  so,  then  there  never  could  be  an 
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invalid  execution  of  a  power,  if  the  acts  of  the  ag^ents 
[373]    estopped  *the  principal;  certainly  they  did  not  estox>  the 

State.  If  the  city  took  an  unqualified  fee  in  the  corpun 
of  the  property,  the  Legislature  had  a  right  to  say  how  that 
property  should  be  disposed  of,  and  it  has  said,  expressly,  that 
it  shall  be  disposed  of  only  in  one  way.  Neither  by  estoppel  or 
otherwise,  then,  can  it  be  disposed  of  in  any  other  way. 

It  is  submitted  that  Ordinance  493  could  not  opei*ate  as  a  rati- 
fication of  481;  or,  in  any  ^dse,  as  an  authority  to  sell,  or  as  e\i- 
dence  of  a  sale.  Besides  the  reasons  given,  there  is  another:  the 
Statute  of  Frauds  would  stand  in  the  way.  That  statute  re- 
quires every  agreement  or  contract  for  the  sale  of  lands,  to  be  in 
writing,  and  signed  by  the  party  to  be  charged,  and,  moreover, 
to  be  on  consideration,  and  the  consideration  expressed  in  the 
writing.  Now,  an  authority  to  another  to  sell  need  not  express 
the  consideration,  though  it  must,  of  course,  be  in  writing — ^the 
attorney  then  stands  in  the  place  of  the  principal;  but,  staoiding 
in  the  place  of  the  principal,  he  must  then  act  as  the  principtd 
would  be  obliged  to  act,  and  must  make  his  contracts  in  the 
same  way.  An  able  and  learned  Judge  in  Connecticut,  held, 
(dissenteinie)  that  a  corporation  could  not  authorize  a  sale  or 
make  an  attorney,  except  by  writing,  signed,  etc. ;  but  the  ma- 
jority held  that  it  could  be  done  by  resolution  or  ordinance.  But, 
however  this  may  be,  it  is  certain  there  must  be  an  authority  to 
sell,  or  an  actual  sale  by  the  corporation.  Concede  that  the  cor- 
poration could  authdrize  a  sale  by  resolution  or  by  ordinance, 
the  question  is,  has  the  city  done  so?  Not  by  Ordinance  481,  for 
that  was  not  passed.  Not  by  493,  for  that,  though  passed,  gave 
no  such  authority  to  sell;  nor  was  the  sale  made  under  493,  if  it 
did  give  authority  to  sell.  Ordinance  493,  then,  must  be  con- 
strued, not  as  an  authority  to  sell,  but  as  a  sale;  but  it  is  not 
such,  for  the  sale  did  not  occur  till  afterwards,  nor  afterwards 
under  that  ordinance;  nor  does  it  express  any  consideration,  nor 
mention  any  parties.  It  follows,  then,  that  there  was  no  ratifi- 
cation of  the  sale,  for  such  ratification  could  not  be  made  unless 
by  some  writing  which  fulfilled  the  requirements  of  the  statute; 
that  is,  which  showed  an  agreement  for  the  sale  on  consideration 
expressed  in  the  writing,  and  nothing  of  this  kind  anywhere  ap- 
pears. If  it  be  contended  that  493  in  some  way  retroacted;  that 
it  is  to  be  spliced  on  to  481,  so  as  to  make  481,  before  void,  a 
valid  authority,  we  say  this  cannot  be  done,  because  it  was  not 
so  intended,  and  if  so  intended,  has  no  such  e^ect.  To  say  that 
it  does,  is  to  say  that  merely  acting  under  a  power,  as  if  it  were 
a  vaUd  power,  where  there  was  none,  makes  it  a  vahd  power;  in 
other  words,  to  appropriate  money  raised  in  a  particular  way,  is 
to  affirm  that  it  was  legally  and  properly  raised  in  that  way.  So 
any  other  appropriation  of  money  raised  by  ordinance,  or  pre- 
tended to  be  raised  by  ordinance,  is  to  validate   the  ordinance. 

If  this  be  law,  then  the  council  need  never  have  passed 
[374]    any  ordi-*nance  for  the  sale  of  its  lands;   but  it  would 

have  been  enough  to  have  sold  them  at  private  sale,  and 
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then  an  ordinance  appropriating  part  of  the  money  would  have  • 
validated  the  private  sale.  It  must  be  contended  that  if  a  man 
gives  an  order  for  a  portion  of  the  money,  raised  by  sale  of  his 
land,  when  the  land  has  been  sold  without  authority,  that  order 
is  equivalent  to  a  power  of  attorney,  UQder  seal  to  sell  the  land! 
This  pi*oposition  cannot  be  sustained. 

Having  received  this  money  by  mistake,  caused  by  the  mis- 
representations of  her  own  agents,  is  there  not  an  implied 
contract  to  pay  it  back  ?    (See  Beydenfeldl  v.  Loring,  5  Cal.  R.) 

It  is  said  this  is  an  unjust  claim  of  the  plaintiff.  How  so  ? 
We  have  paid  our  money — got  no  title — can  get  no  title — should 
we  not  have  our  money  back?  Is  anything  more  just  than  this? 
It  is  intimated  that  we  gave  too  much  for  the  property,  and  are 
now  tiying  to  get  out  of  a  bad  bargain.  It  is  harsh  enough  to 
hold  a  man  to  a  hard  bargain,  when  he  gets  something  for  what 
he  gives  or  promises;  but  to  hold  a  man  to  a  hard  bargain,  when 
he  gets  nothing  for  his  money,  would  outrage  even  Shy  lock's 
sensibilities,  for  i/would  be  making  the  virtue  of  the  contract 
consist  in  its  exorbitancy.  It  would  be  a  perfectly  good  case 
for  us,  if  we  had  made  a  good  trade,  to  offer  to  rescind  it,  and 
get  back  our  money;  but  as  we  paid  the  city  too  much  for  the 
property,  we  shall  neither  get  the  property  nor  the  money! 
This  plea  looks  more  like  mockery  than  logic  or  justice. 

We  refer  the  Court  to  the  opinions  in  the  case  of  Alvaren  y. 
Jirannan,  and  the  case  of  Loring  v.  Heydenfddt^  as  settling  the 
equity  of  our  claim. 

BuHNETT,  J.y  delivered  the  opinion  of  the  Court — Tebbt,  J., 
concurring. 

This  case  was  decided  at  the  last  October  Term,  and  a  re- 
hearing had  at  the  present  term.  The  great  importance  of  the 
question  involved,  the  large  interest  to  be  affected,  and  the  re- 
searches of  the  eminent  counsel  employed  on  both  sides  of  the 
case,  have  thrown  upon  the  Court  a  great  amount  of  labor,  and 
greater  responsibility.  I  have  given  the  case  the  most  patient 
examination  my  other  duties  would  permit. 

The  first  question  naturally  presented  by  the  record,  and  the 
briefs  in  the  case,  is,  whether  the  City, of  San  Francisco,  under 
the  provisions  of  her  charter,  can  make  a  valid  sale  of  her  real 
estate,  without  the  passage  of  an  ordinance  authorizing  the 
sale? 

The  thirteenth  section  of  article  forty-one,  page  three,  of  the 
charter  of  the  city,  passed  April  15th,  1851,  provides,  among  other 
things,  that  the  common  council  *'  shall  have  power  within  the 
city  to  pass  all  proper  and  necessarj'  laws  for  the  regulation, 
improvement,  and  sale,  of  the  city  property." 

The  learned  counsel  for  the  city  insists,  that  while  the 
charter  *does  point  out  a  particular  mode  in  which  a    [375] 
given  power  may  be  exercised,  it  does  not  prescribe  it  as 
the  Hole  mode;  and  that  the  power  of  sale  being  inherent  in  the 
veiy  nature  of  the  .^corporation,  and  being  also  given   by  the 
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charter,  the  city  is  not  precluded  from  exercising  the  power  in 
other  appropriate  modes. 

But  in  reference  to  this  particular  point,  the  authorities,  as 
well  as  the  reason  of  the  case,  seem  clearly  against  it.  In  the  case 
of  Bead  and  Amonj  v.  T/ie  Providence  Insurance  Co.  (2  Cranch, 
1G6),  it  is  laid  down  as  a  general  rule  "  that  a  corporation  can 
only  act  in  the  manner  prescribed  by  law."  So  in  the  case  of 
The  Farmers'  Loan  and  Trust  Company  v.  Carroll  (5  Barb.  C15), 
it  is  substantially  held  that  ''  when  a  corporation  relics  upon  a 
grant  of  power  from  the  Legislature  for  authority  to  do  an  act, 
it  is  as  much  restricted  to  the  mode  prescribed  by  the  statute  for 
its  exercise  as  to  the  thing  allowed  to  be  done."  If  the  charter 
confers  upon  the  corporation  a  given  power,  and  at  the  same 
time  prescribes  the  mode  of  its  exercise,  the  provisions  must  be 
held  as  dependent,  and  must  be  construed  accordingly.  This 
view  seems  to  be  fully  sustained  by  the  former  decisions  of  this 
Court.     (4  Cal.  146;  5  Cal.  169.) 

If  the  position  that  the  city  could  only  AbII  her  real  estate ! 
by  virtue  of  an  ordinance  passed  for  that  purpose,  be  correct,  \ 
the  question  then  arises,  what  ordinances  were  passed  by  the; 
common  council  authorizing  the  sale  of  property  to  plaintiff. 

An  ordinance  designated  as  No.  481,  "  to  provide  for  the  sale 
of  certain  city  property,"  passed  the  board  of  aldermen  by  the 
requisite  majority,  and  upon  the  vote  in  the  board  of  assistant 
aldermen,  there  were  four  votes  in  the  affirmative  and  three  in 
the  negative,  the  latter  board  consisted  of  eight  members,  and 
there  was,  at  the  time,  one  vacancy.  As  the  four  votes  in  the 
affirmative  did  not  constitute  a  majority  of  all  the  members 
elected,  this  Court  decided,  in  the  case  of  Tlie  City  of  San  Fran^ 
Cisco  V.  Hazen  (5  Cal.  169),  that  the  ordinance  was  not  passed. 
The  ordinance  was  approved  by  the  mayor  on  the  5  th  of  Decem- 
ber, 1853.  This  rejected  ordinance  provided,  "  that  the  mayor 
and  joint  committee  on  land  claims  should  sell,  at  public  auc- 
tion, certain  city  property  "  described  therein,  among  which  was 
the  property  purchased  by  the  plaintiff.  The  mayor  and  land 
conmittee  proceeded  to  advertise  a  sale  of  the  property  at  auction, 
as  prescribed  by  the  supposed  ordinance.  The  sale  was  had  on 
the  26th  day  of  December,  1853.  Some  half  an  hour  before  the 
sale  took  place,  the  common  council  regularly  passed  an  ordi- 
nance, which  was  properly  approved  by  the  mayor,  and  desig- 
nated Ordinance  No.  493,  *' appropriating  one  hundred  and 
eighty-five  thousand  dollars  from  the  cash  proceeds  of  the  sec- 
ond payment  for  the  city  property,  ordered  sold  by  ordinance 
numbered  four  hundred  and  eighty-one."  By  the  second  section, 
it  was  provided,  '*  that  the  comptroller  be  authorized  to 
[376]  issue,  on  the  *day  of  sale  of  the  property  ordered  sold 
by  ordinance  numbered  four  hundred  and  eighty-one,  kis 
warrants  upon  the  treasury."  '*  Said  warrants  shall  be  payable 
from  the  cash  proceeds  of  the  second  payment  for  tlie  property 
ordered  sold  as  aforesaid,  or  shall  be  received  in  payment  for 
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any  purchases  made  at  said  sale  in  accordance  with  the  terms  of 
Ordinace  481." 

The  first  important  inquiry  regards  the  rules  of  construction 
justly  applicable  to  this  Ordinance  No.  493. 

In  the  case  of  Bailey  v.  The  Mayor  and  Corporation  of  New 
York,  Nelson,  C.  J. ,  speaking  of  the  distinction  between  the 
powers  of  a  municipal  corporation,  as  the  ownet  of  property, 
and  as  a  subordinate  government,  says:  ''But  the  distinction 
is  quite  clear  and  well  settled,  and  the  process  of  separation 
^practicable.  To  this  end,  regard  should  oe  had,  not  so  much 
to  the  nature  and  character  of  the  various  powers  conferred,  as  to 
the  object  and  purpose  of  the  Legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or  municipal  character. 
But  if  the  grant  was  for  purposes  of  private  advantage  and 
emolument,  though  the  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as  a 
private  company.  It  stands  on  the  same  footing  as  would 
any  individual  or  body  of  persons  upon  whom  the  special 
franchises  had  been  conferred."  (3  Hill,  531,  and  authorities 
there  cited.) 

So  in  the  case  of  lAoyd  v.  Mayor  and  Corp,  of  New  York  (1  Seld.  \ 
374),  it  was  held  by  the  Court  of  Appeals,  in  1851,  that  the 
"  corporation  of  the  city  of  New  York  possesses  two  kinds  of 
powers — one  governmental  and  public,  and  to  the  extent  they  are 
held  and  exercised,  it  is  clothed  with  sovereignty;  the  other 
private,  and  to  the  extent  they  are  held  and  exercised,  is  a  legal 
individual.  The  former  are  given  and  used  for  public  purposes, 
the  latter  for  private  purposes."  And  in  the  case  of  Milhau  v. 
Sharp  (15  Barb.  210),  Edwards,  C.  J.,  held  that  the  city  of 
New  York,  so  **  far  as  it  acts  in  the  exercise  of  its  public  polit- 
ical powers,  and  within  the  limits  of  its  charter,  is  vested  with 
the  largest  discretion;  and  whether  its  laws  are  wise  or  unwise, 
whether  they  are  passed  from  good  or  bad  motives,  it  is  not  the 
jjrovince  of  this  Court  to  inquire.  But  as  regards  the  acts  of 
the  corporation  in  reference  to  it  private  property,  it  stands  upon 
a  very  different  footing.  Such  property  is  held  for  the  common 
benefit  of  all  the  corporators."  "  The  mere  fact  that  the  forms 
of  legislation  are  used,  will  make  no  difference  in  the  character 
of  the  act.  It  will  be,  in  no  sense,  the  exercise  of  a  political 
j)ower  delegated  for  public  purposes."  It  was  also  held,  in 
that  case,  that  when  a  municipal  corporation  acts  in  reference 
to  its  private  property,  its  acts  are  equally  of  a  private  charac- 
ter, '  and  equally  subject  to  judicial  control  witii  the  acts  of  a 
private  corporation. 

*A  municipal  corporation,  from  the  nature  of  the  ends  [377] 
intended  to  be  accomplished  by  its  creation,  is  a  com- 
pound being,  acting  in  different  capacities.  A  private  corpora- 
tion— as,  for  example,  a  bank — acts  directly  only  upon  its  own 
agents,  and  for  its  own  private  business  purposes.  A  municipal 
corporation  exercises  powers  of  government  over  others,  not  its 
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agents.  It  can  pass  laws  affecting  the  liberty  and  property  of 
others,  and  compel  obedience  by  the  infliction  of  penalties.  But 
in  addition  to  this  governmental  power,  it  also  possesses  the  ca^ 
pacity  to  own  and  dispose  of  property  like  an  individual,  and, 
like  a  private  corporation,  may  be  a  trustee  for  others.  When 
acting  in  the  capacity  of  a  limited  government,  and  witJiin  the 
limits  of  its  charter,  the  exercise  of  its  delegated  discretion  can- 
not be  controlled  by  the  judicial  department.  But  when  acting 
as  a  trustee,  either  for  the  corporation,  or  for  others,  or  for  both, 
its  acts  are  subject  to  judicial  control.  In  the  latter  case  its  dis- 
cretion must  be  exercised  soundly,  like  the  discretion  of  any 
; other  trustee. 

And  this  distinction  is  not  affected  by  the  fact  that  by  the  law 
of  its  creation  a  municipal  corporation  can  only  act  through  its 
common  council  in  the  form  of  an  ordinance.  Nor  is  it  affected 
by  the  fact  that  ordinances  ''for  the  regulation,  improvement, 
and  sale  of  city  property,"  are  called  •*  laws"  by  the  charter  of 
the  City  of  San  Francisco.  "Whatever  name  the  Legislature  may 
give  such  ordinances,  does  not  change  the  nature  of  the  ordi- 
nances themselves.  Acts  of  Congress  respecting  the  property 
of  the  United  States,  are  properly  called  by  the  Constitution 
**  rules  and  regulations." 

The  legitimate  result  of  this  distinction  between  the  govern- 
mental and  private  capacity  of  a  municipal  corporation  regards: 
1.  The  right  and  extent  of  judicial  control.  2.  The  power  to 
pass  retrospective  ordinances,  and  to  make  binding  admissions. 
3.  The  rules  of  construction  applicable  to  ordinances. 

As  no  judicial  control  is  invoked  in  this  case,  it  will  only  be 
necessary  to  inquire  how  far  this  distinction  will  affect  the  de- 
cision of  this  case  under  the  second  and  third  aspects,  as  above 
stated.  By  the  Act  of  March  26,  1851,  the  State  granted  to  the 
City  of  San  Francisco,  for  the  term  of  ninety-nine  years,  the  use 
and  occupation  of  the  beach  and  water-lots,  the  State  reserving 
twenty-five  per  cent,  of  all  moneys  arising  from  the  sale  or  other 
disposition  of  the  property.  The  lot  purchased  by  the  plaintiff 
was  a  part  of  this  property.  As  the  owner  or  trustee  of  this 
property,  the  city  could  do  any  act  that  a  private  corporation 
could  with  respect  to  its  own  property,  consistent  with  the 
rights  of  the  State,  and  of  individuals,  after  they  attached;  pro- 
vided, the  forms  prescribed  by  the  charter  were  properly  pur- 
sued. From  this  it  follows  that  the  common  council,  in  the 
fonn  of  an  ordinance  properly  passed,  could  adopt  any  prece- 
dent act  or  acts  of  the  city  of&cers,  not  prejudicial  to  the 
[378 1  existing  *rights  of  the  State  or  of  individuals.  So,  also,, 
it  follows,  that  the  city,  in  the  proper  form,  could  make 
the  same  binding  admissions,  not  prejudicial  to  the  rights  of 
others,  that  individuals  could  make.  Ajid  hence  it  also  follows, 
that  an  ordinance  in  reference  to  such  a  matter  is  not  subject  to; 
those  rules  of  interpretation  properly  applicable  to  laws,  as  such, 
but  is  subject  to  the  same  rules  of  interpretation  as  the  written, 
instruments  of  individuals. 
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If  these  Tiews  be  correct,  the  Ordinance  481  was,  in  sub- 
stance, a  power  of  attorney,  well  drawn,  but  defectively  exe- 
cuted. If  it  stood  alone,  any  sale  made  under  it  would  be  void. 
It  then  becopaes  necessary  to  inquire  how  far  Ordinance  493 
adopted  and  sanctioned  Ordinance  481;  and  to  ascertain  this, 
we  must  inquire  as  to  what  knowledge  the  council  had  in  respect 
to  the  facts  regarding  the  supposed  passage  and  provisions  of 
481. 

«As  to  the  provisions  of  481,  the  council  had  full  knowledge,  as 
is  shown  by  the  provisions  of  493  itself ;  and  as  to  the  facts  re- 
garding the  passage  of  481,  the  council  had  full  means  of  infor- 
mation, and  must  be  bound  to  know.  The  second  section  of  the 
third  article  of  the  charter  requires  each  board  to  keep  a  journal 
of  its  own  proceedings,  and  upon  the  final  passage  of  eveiy 
ordinance  the  ayes  and  noes  shall  be  taken  and  entered  upon 
the  journal.  The  council  was  bound  to  know  the  contents  of  its 
own  journals,  as  it  had  the  means  of  knowing,  and  it  was  its 
duty  to  know.  As  the  organ  of  the  city,  in  the  disposition  of 
city  property,  the  council  was  bound  to  know  whatever  had 
been  done,  or  not  done,  by  it,  in  reference  to  that  property.  In 
the  case  of  Alvarez  v.  Brannan,  post  508,  we  held  that  an  indi- 
vidual was  bound  to  remember  lus  own  acts.  If  he  failed  to  do 
so,  the  misfortune  or  negligence  was  his  own,  as  well  as  the 
consequences.  So  it  is  with  a  municipal  corporation  in  its  ca- 
pacity as  the  owner  of  property.  If  the  act  of  the  council  be  un- 
just in  itdtslf ,  then  it  will  be  controlled  by  the  Courts,  whether 
founded  'upon  mistake  or  not.  But  if  the  act  be  beneficial, 
though  predicated  upon  a  mistake  of  facts  (when  knowledge  is 
incumbent),  it  is  still  as  binding  as  if  actual  knowledge  existed. 
It  would  seem,  however,  that  the  only  mistake,  if  any,  which 
was  made  by  the  council,  was  one  of  law  and  not  of  fact.  That 
the  coimcil,  in  passing  493,  acted  under  the  mistaken  idea  that 
a  vote  of  four  members  in  the  board  of  assistant  aldermen  was 
sufficient  to  pass  481,  may  be  true,  and  certainly  is  very  prob- 
able. But  will  a  municipal  corporation,  acting  under  a  full 
knowledge  of  all  the  facts,  and  doing  that  which  in  itself  is 
beneficial  to  its  interests  as  the  owner  of  property,  and  not  at 
the  time  inconsistent  with  the  rights  of  others,  be  allowed  to 
plead  ignorance  of  the  law?  And  if  the  corporation  could  not 
make  this  plea,  then  the  party  purchasing  it  could  not 
make  it.  I  cannot  understand  the  practical  reason  '^'upon  [379] 
which  such  a  plea  could  be  sustained.  The  law  rewards 
the  diligent  and  punishes  the  negligent.  If  such  a  ground  could 
be  admitted,  it  would  lead  a  Court  into  a  boundless  field  of  in- 
quiry. The  plain,  simple,  and  practical  rule,  is  to  require  par- 
ties to  know  the  law,  except  in  some  special  cases,  when  fraud 
is  practiced  upon  helpless  ignorance. 

From  these  views,  it  follows  that  the  common  council  had  the 

power  to  adopt  481,  and  to  give  it  a  retrospective  operation,  thus 

recognizing  aud  sanctioning  all  that  had  been  done  up  to  that 

.time  under  it,  and  all  that  should  hereafter  be  done  in  pursuance 
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of  its  terms.  Had  the  council,  in  the  exercise  of  its  govern- 
mental powers,  passed  a  retrospective  ordinance,  it  might  have 
been  a  very  different  matter.  But  as  the  Ordinance  481  only  re-^ 
lated  to  the  disposition  of  the  city  property,  and  493  related  to 
the  same  matter,  there  could  properly  be  no  objection  to  such 
action.  No  rights  of  individuals  had  then  attached  so  as  to  be 
affected,  and  this  action  was  no  injury  to  the  State,  or  to  the 
corporators  of  the  city .  Whatever  an  individual  could  do  in  the 
mode  appropriate  to  him,  the  corporation  could  do  in  the  mode 
appropriate  to  it.  Suppose  A.  to  make  a  well  drawn  power  of 
attorney  to  B.,  but  there  should  be  a  defective  execution  of  the 
power;  and  suppose,  by  another  instrument  of  equal  solemnity, 
duly  executed,  A.  should  expressly  admit  the  power  of  attorney 
to  be  his  act,  and  predicate  the  second  instrument  upon  the 
ground  of  the  validity  of  the  power;  and  suppose,  after  this,  B. 
should  act  under  the  power,  would  not  that  action  be  fully  bind- 
ing upon  A. ,  as  well  as  upon  the  person  with  whom  B.  dealt  as 
A.'s  attorney  ?  I  can  see  no  principle  of  reason  or  law  that  would 
deny  the  validity  of  the  act  of  the  attorney. 

If,  then,  the  common  council  must  be  held  to  have  acted  with 
a  full  knowledge  of  all  the  facts  and  of  the  law^  and  with  the 
right  and  power  to  adopt  481,  p/id  all  the  precedent  acts  done 
under  it,  was  the  Ordinance  of  493  a  sufficient  recognition  and 
adoption  of  481,  to  render  the  subsequent  sale  of  the  city  prop- 
erty valid  and  binding  upon  all  parties?  I  think  it  was.  The 
language  of  493  is  as  strong  a  recognition  of  481  as  could  well  be 
made,  not  to  be  in  the  form  af  a  re-enactment.  It  expressly  as- 
sumes the  validity  of  481,  as  an  ordinance,  refers  to  the  sale  to 
be  made  under  it,  sets  apart-a  large  portion  of  the  proceeds,  and 
makes  the  warrants  issued  receivable  in  payment  of  purchases 
made  at  tlie  sale.  In  short,  the  practical  vitality  of  493  is  made 
to  depend  upon  the  expressly  recognized  validity  of  481.  With- 
out assuming  the  validity  of  481,  there  was  no  basis  for  493  to 
rest  upon.  The  intention  to  recognize  and  act  upon  481,  as  a 
power  to  sell  the  city  property,  is  apparent  upon  the  face  of  Or- 
dinance 493.  And  the  fact  that  493  was  passed  before  the  sale, 
and  in  reference  to  it,  as  appears  from  its  provisions,  is,  in  my 

view,  a  very  strong  circumstance  to  show  the  intention 
[380]    of  the  *council.     Had  the  ordinance  been  passed  after 

the  sale,  and  after  the  money  had  come  into  the  city  treas- 
ury, it  would  not  afford  the  same  index  to  the  intention  in  pass- 
ing it.  In  the  case  of  Phelan  v.  Tlw  Cownty  of  San  Francisco^  6 
Cal.  531,  this  Court  held,  that  taking  care  of  property  already 
found  in  the  possession  of  the  county,  did  not  make  the  county 
liable.  And  this  Court  also  said  in  the  same  case,  that  the  last 
and  only  evidence  of  the  acts  and  intentions  of  the  board  of  su- 
pervisors, is  to  be  drawn  from  the  record  of  its  proceedings. 
The  same  rule  will  apply  to  the  ordinances  of  the  common 
council,  and  from  them,  taken  in  connection  with  the  rules  of 
law  applicable  to  such  cases,  I  have  been  led  to  the  conclusion 
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that  the  sale  of  the  city  property,  made  on  the  day  advertised, 
was  valid  and  bindings  upon  all  the  parties. 
.  It  may  seem  that  this  opinion  is  in  conflict  with  the  decision 
of  this  Court,  in  the  case  of  The  City  of  San  Francisco  v.  Hazen, 
6  Cal.  169,  but  such  is  not  the  case.  On  the  contrary,  they 
are  in  no  conflict  whatever.  That  and  the  present  case  consti- 
tute a  very  apt  illustration  of  a  stat«  of  case  not  uncommon  in 
Courts  of' last  resort.  We  can  only  decide  upon  the  case  brought 
l^^fore  us;  and  if  parties  neglect  to  bring  up  all  the  facts,  we 
cannot  supply  them.  In  the  case  of  Hazen,  the  ordinance  of 
493  was  not  before  the  Court,  and  is  not  alluded  to  either  in  the 
argument  of  counsel  or  in  the  opinion  of  the  Court.  The  whole 
decision  in  that  case  turned  upon  the  validity  of  481,  standing 
alone  by  itself. 

It  is  unnecessary  to  decide  the  other  important  points  made 
in  the  case,  as  those  determined  dispose  of  the  whole  matter. 

For  the  reasons  given,  the  judgment  of  the  Court  below  should 
Ibe  reversed,  and  the  case  of  plaintiff  dismissed. 

MuRBAT,  C.  J. — I  am  compelled  to  dissent  from  the  opinion 
of  a  majority  of  the  Court  in  this  case,  and  shall  state  my  views 
upon  the  questions  involved  as  briefly  as  possible. 

I  shall  assume  in  the  outset,  that  every  sale  of  lands  made  by 
the  City  of  San  Francisco,  must  be  in  conformity  with  an  ordi- 
nance previously  passed.  This,  I  think,  is  evident  from  the 
language  of  the  fourth  and  thirteenth  sections  of  the  third  ar- 
ticle of  the  charter. 

Let  us  next  inquire  into  the  capacity  in  which  a  municipal  cor- 
poration acts  with  reference  to  her  private  property,  and  how 
such  acts  should  be  evidenced. 

It  is  contended,  upon  the  authority  of  several  American  cases, 
that  the  acts  of  a  municipal  corporation  are  of  a  two-fold  char- 
acter: the  first  political,  where  they  relate  to  matters  which  are 
purely  governmental;  and  the  second  private,  where  they  relate 
to  its  private  property.  That  in  the  former,  its  ordinances  are 
to  be  regarded  and  constnied  as  laws;  in  the  latter,  as 
mere  con-*tracts,  subject  to  the  same  rules  and  intend-  [381] 
ments  which  would  govern  the  contracts  of  private  indi- 
viduals. That  when  a  cit}'  deals  with  its  property,  the  doctrine 
of  estoppel,  by  matters  in  pais,  would  apply,  and  that  it  is  re- 
sponsible in  the  same  manner  as  other  corporations  or  private 
individuals  are,  on  their  promises,  express  or  implied. 

At  common  law,  a  corporation  could  only  act  by  deed  under 
seal,  and  was  not  liable  on  an  implied  assumpsit.  (1  Blk.  Com. 
475,  Viner's  Abridg. ;  and  Kyd.  on  Corporations.  See  also  the 
case  of  Dreckhilly.  Turnpike  Co,,  3  Dal.  496;  and  GraijY.  Port- 
land Bank,  3  Mass.)  In  the  case  of  the  Mayor  of  Ludlow  v, 
Charlton,  6  Mees.  &  W.  815,  which  involves  the  le«tility  of  an 
executed  contract  not  under  seal,  the  Court  say,  that  the  rule  of 
law  on  this  subject,  as  laid  down  in  all  the  old  authorities  is, 
that  a  corporation  can  only  bind  itself  by  deed.   The  exceptions 
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pointed  out  rather  confirm  than  impeach  the  rule.  *'In  modern 
times,  a  new  class  of  exceptions  has  arisen.  Corporations  haye 
of  late  been  established,  sometimes  hj  royal  charter,  more  fre-  « 
quently  by  Act  of  Parliament,  for  the  purpose  of  carrying  on 
trading  speculations;  and  where  the  nature  of  their  constitution 
has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant  - 
making  of  any  particular  sort  of  contracts,  necessary  for  the  pui^ 
poses  of  the  corporation,  there  the  Courts  have  held  that  they 
would  imply  in  those  who  are,  according  the  provisions  of  the 
charter  or  Act  of  Parliament,  carrying  on  the  corporation  con- 
cerns, an  authority  to  do  those  acts,  without  whicn  the  corpora- 
tion could  not  subsist.  This  principle  will  fully  warrant  the 
recent  decision  of  the  Court  of  Queen's  Bench,  in  Beverly  v.. 
Lincoln  Oas-LigM  and  Coke  Company,  6  Ad.  &  El.  829. 

**  Before  dismissing  this  case,  we  feel  ourselves  called  upon  to 
gay,  that  the  rule  of  law  requiring  contracts  entered  into  by  cor- 
porations to  be  generally  entered  into  under  seal,  and  not  by  pa- 
rol, appears  to  us  to  be  one  by  no  means  of  a  merely  technical 
nature,  or  which  it  would  be  at  all  safe  to  relax,  except  in  cases 
warranted  by  the  principles  to  which  we  have  already  adverted. 
The  seal  is  required  as  authenticating  the  concurrence  of  the 
whole  body  corporate.  If  the  Legislature,  in  erecting  a  body 
corporate,  invest  any  member  of  it,  either  expressly  or  impliedly, 
with  authority  to  bind  the  whole  body,  by  his  mere  signature, 
or  otherwise,  then,  undoubtedly,  the  adding  a  seal  would  be 
matter  purely  of  form,  and  not  of  substance.  Every  one  be- 
coming a  member  of  such  corporation,  knows  that  he  is  liable 
to  be  bound  in  his  corporate  character  by  such  an  act;  and  per- 
sons dealing  with  the  corporation,  know  that  by  such  an  act  the 
body  will  be  known.  But  in  other  cases,  the  seal  is  the  only  au- 
thentic evidence  of  what  the  corporation  has  done,  or  agreed  to 
do.  The  resolution  of  a  meeting,  however  numerously  attended, 
is,  after  all,  not  the  act  of  the  whole  body.  Every  mem- 
[382]  ber  knows  he  is  *bound  by  what  is  done  under  the  cor- 
porate seal,  and  by  nothing  else.  It  is  a  great  mistake, 
therefore,  to  speak  of  the  necessity  for  a  seal,  as  a  relic  of  igno- 
rant times.  It  is  no  such  thing.  Either  a  seal,  or  some  substi- 
tute for  a  seal,  which,  by  law,  shall  be  taken  as  conclusively  evi- 
dencing the  sense  of  the  whole  body  corporate,  is  a  necessity 
inherent  in  the  very  nature  of  a  corporation,  and  the  attempt 
to  get  rid  of  the  old  doctrine,  by  treating  as  valid,  contracts 
made  with  particular  members,  and  which  do  not  come  within 
the  exceptions  to  which  we  have  adverted,  might  be  productive 
of  great  inconvenience." 

In  the  subsequent  case,  of  Arnold  v.  Mayor  of  Poole,  4  Man. 
&  G.  860,  the  same  question  came  before  the  Court  of  Common 
Pleas,  and  the  case  of  Ludlow  v.  Charlton  was  cited  with  appro- 
bation— the  Court  holding  that  the  old  rule  had  not  been  re- 
laxed, except  as  to  trading  corporations,  and  that  it  would  be 
unwise  to  extend  it  to  municipal  corporations. 

I  have  cited  these  authorities  for  the  purpose  of  showing  that 
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whateyer  may  be  the  rule  in  the  United  States,  the  Courts  of 
!Ehigland  recognize  a  distinction  between  mere  moneyed  or  trad- 
ing corporations,  and  those  of  a  municipal  character;  that  with 
regard  to  the  latter  they  have  refused  to  relax  the  rule,  holding, 
upon  grounds  of  obvious  policy,  that  they  are  not  liable,  except 
in  cases  where  their  intention  to  contract  is  authenticated  in  the 
mode  pointed  out  by  the  law.  The  wisdom  of  this  rule  is  ap- 
parent. If  a  corporation  could  bind  itself  in  any  other  way  than 
the  mode  prescribed,  of  what  use  would  be  its  charter?  It  would 
be  continually  working  outside  of  its  charter,  by  invoking  the 
doctrine  of  implied  assumpsit,  estoppel,  ratification,  and  the  like, 
and  the  singular  anomaly  presented  of  an  inferior  creature  of 
legislative  creation,  accomplishing,  indirectly,  what  it  was  ex- 
pressly prohibited  from  doing. 

In  this  State,  where  it  is  not  necessary  that  the  acts  of  a  mu- 
nicipal incorporation  should  be  done  under  seal,  but  where  the 
body  corporate  acts  through  the  medium  of  its  agents,  the  mayor 
and  aldermen,  whose  will  is  manifested  by  laws  or  ordinances, 
it  would  seem  but  reasonable,  following  the  doctrine  of  the 
English  Courts,  that  in  all  cases  the  intention  of  the  corporation 
should  be  promulgated  in  the  form  of  an  ordinance,  and  with- 
out which  it  ought  not  to  be  held  legally  liable. 

Assuming,  then,  for  the  present,  that  an  ordinance  is  necessaiy 
in  all  cases  to  enable  the  city  to  act,  and  also,  that  it  is  expressly 
required  by  the  charter,  in  the  sale  of  lands  by  the  city;  let  us 
first  inquire  if  such  an  ordinance  is  a  public  Act  or  law,  or 
whether,  on  the  other  hand,  it  is  a  mere  power  of  sale,  to  be 
construed  like  the  acts  of  individuals.  Admitting,  for  the  pur- 
poses of  this  argument,  that  the  functions  of  the  corporation 
are,  as  a  general  rule,  two-fold,  still  it  will  not  be  denied,  that 
the  Legislature,  which  is  the  creator,  can  give  such  color 
or  charac-  '^'ter  to  the  acts  of  an  incorporation  as  it  may  deem  [383  ] 
fit;  it  may  permit  it  to  act  through  its  executive  officers 
or  forbid  it  from  acting  except  by  ordinance,  it  may  limit  or 
enlarge  the  powers  of  the  common  council,  and  may  determine 
that  its  acts  shall  only  be  of  a  public  legal  character. 

The  thirteenth  section  of  the  third  article  of  the  charter  pro- 
vides that  '*the  common  council  shall  have  power  to  pass  all 
proper  and  necessary  laws  for  the  regulation,  improvement,  and 
sale  of  the  city  property,  etc."  Now,  if  the  words  of  the  charter 
mean  anything,  it  is,  that  the  property  of  the  city  can  only  be 
disposed  of  by  law,  and  if  an  ordinance  for  this  purpose  is  a  law, 
then  it  must  be  governed  by  the  same  rules  of  construction  as 
any  other  legislative  act.  In  other  words,  the  charter  provides 
that  the  vrill  of  the  common  council  shall  be  made  manifest,  by 
means  of  law  or  an  ordinance.  An  ordinance  is  defined  to  be  a 
law  of  an  inferior  jurisdiction  or  corporation,  and  the  words  law 
and  ordinance  are  used  in  the  charter  as  synonymous.  If,  then, 
a  law  must  be  first  passed  to  enable  the  city  to  dispose  of  her 
property,  by  what  mode  of  reasoning  can  it  be  maintained,  that 
after  its  passage  it  shall  not  be  construed  as  a  law^  but  only  as^ 
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a  contract;  that,  thouf^h  defective  as  an  ordinance,  it  is  good  a« 
a  power.  The  virtue  of  the  power  must  certainl}^  depend  on  the 
legality  of  the  ordinance. 

What  is  the  difference  between  a  disposition  of  lands  belong- 
ing to  the  State  by  an  Act  of  the  Legislature,  and  the  disposition 
of  lands  belonging  to  a  corporation  by  the  common  council  ? 
They  both  hold  them  alike  in  trust  for  their  citizens.  If  the 
State  should  sell  her  property  to  A.,  who  paid  the  price  agreed 
upon,  and  the  Act  was  void  for  some  reason  or  another,  would 
any  one  contend  that  the  receipt  of  the  money  estopped  the 
State  from  denying  the  validity  of  A.'s  title  ?  Or  if  A.,  by  fraud 
and  collusion  obtained  a  grant  from  the  State  tlirough  her  Legis- 
lature, and  the  Act  was  regular,  would  the  fraud  of  A.,  or  of  the 
agents  of  the  State  vitiate  the  grant?  Certainly  not.  There  is 
no  reason  in  the  nature  of  things,  why  there  should  be  any  dif- 
ference in  the  two  cases,  or  why  an  Act,  which  is  confessedly 
political  when  done  by  the  Legislature,  should  not  be  so  when 
performed  by  a  municipal  incorporation.  The  argument  in  some 
of  the  cases  cited,  seems  to  proceed  on  the  supposition,  that  the 
officers  of  a  city  are  less  honest  than  those  of  a  State,  and,  there- 
fore less  to  be  trusted.  This  may  be  true  in  fact,  but  has  not 
been  so  long  recognized  or  accepted  as  to  become  a  legal  maxim 
or  presumption. 

If  the  Act  of  the  common  council  is  to  be  considered  as  a  law, 
then  it  would  follow  that  Ordinance  481,  not  having  passed  by 
the  requisite  number  of  votes,  and  being  void,  as  before  declared, 
was  not  adopted,  affirmed,  or  ratified,  by  Ordinance  493;  as  a 
law  can  never  be  passed  or  ratified  by  mere  relation.  And 
[384]  further,  ^because  493  does  not  in  any  way  attempt  to 
ratify  or  confirm  the  previous  ordinance.  Admitting, 
however,  for  the  purpose  of  argument,  that  these  ordinances  are 
not  laws,  but  simple  powers  to  be  construed  like  the  written 
contracts  of  private  individuals,  it  then  becomes  a  question  of 
construction  as  to  what  was  the  intention  of  the  council  in  pass- 
ing 493. 

It  is  assumed  that  481  is  a  power  of  attorney,  well  drawn,  but 
defectively  executed;  that  the  common  council  had  full  power 
to  ratify  or  confirm  it;  that  they  were  bound  to  know  the  law, 
as  to  how  many  votes  were  necessarj'  to  pass  an  ordinance,  and, 
knowing  the  law,  they  were  acquainted  with  the  fact  that  481 
had  not  been  passed,  and,  in  view  of  the  presumption  that  every 
one  knows  the  law,  it  is  assumed  that  the  common  council  know- 
ing, when  they  passed  493,  that  481  had  not  passed,  must  be 
supposed  to  have  acted  upon  that  knowledge,  with  the  inten- 
tion of  affirming  Ordinance  481.  The  law  and  the  logic  of  tliis 
proposition  are  equally  bad. 

The  error  is  two  fold :  First,  in  assuming,  as  a  matter  of  fact, 
that  each  member  of  both  boards  knew  that  481  had  not  passed; 
and,  second,  in  supposing  that  a  knowledge  of  the  law,  viz.: 
that  481  had  not  legally  passed,  is  to  be  presumed,  and  that, 
therefore,  the  passage  of  493  must  be  construed  as  intended  to 
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pass  481.  The  common  council,  or  rather  the  members,  were 
bound  to  know  that  a  certain  vote  was  necessary  to  pass  an  or- 
dinance, but  the  members  of  one  board  were  not  bound  to  know 
the  vote  by  which  the  ordinance  was  passed  in  the  other.  If  the 
ordinance  is  to  be  construed  as  a  law,  they  would  be  charged 
with  notice  of  the  vote  by  which  it  passed,  but  if  as  a  power  of 
attorney,  then  they  are  only  bound  to  know  the  general  law  with 
regard  to  the  execution  of  the  power,  and  the  power  being  regu- 
lar on  its  face,  all  facts  and  circumstances  which  may  tend  to 
vitiate,  or  render  it  null,  must  be  brought  home  to  the  knowl- 
edge of  the  parties,  by  actual  notice.  To  illustrate  the  proposi- 
tion :  if  I  should  receive  a  power  of  attorney,  executed  and  ac- 
knowledged in  due  form,  I  could  not  be  charged  with  notice,  as 
a  legal  consequence,  following  from  the  power,  that  it  had  been 
obtained  by  fraud  or  duress. 

Again,  481  was  not  **  a  power  of  attorney,  well  drawn  but  de- 
fectively executed."  It  was,  for  all  intents  and  purposes,  a 
blank  paper;  its  validity  depended  wholly  on  its  execution,  and 
not  having  been  executed  in  the  manner  pointed  out  by  law,  it 
was  void  and  worthless.  It  is  perfectly  clear  that,  in  passing 
493,  the  common  council  had  no  intention  to  ratify  or  adopt  481, 
but  simply  to  dispose  of  the  money  arising  from  the  sale,  which 
they  supposed  was  properly  ordered  by  that  ordinance.  If  such 
had  been  their  intention,  how  easily  they  could  have  expressed 
it.  A  single  word  would  have  been  sufficient.  But,  says  the 
appellant,  the  council  knew  that  481  had  not  passed;  they 
must  *be  presumed  to  have  acted  on  this  knowledge.  [385] 
Grant  the  fact  that  they  did;  this  presumption  could 
only  be  used  for  the  purposes  of  construing  the  second  ordi- 
nance, and  ascertaining  the  intention  of  the  council.  It  could 
not  be  used  for  the  purpose  of  overthrowing  or  disproving  the 
intention  as  manifested  by  the  paper  itself.  Such  a  rule  would 
force  a  legal  fiction  over  the  truth,  and  thereby  alter  the  true 
character  of  the  contract. 

Ordinance  493  does  not,  in  terms,  or  by  implication,  adopt,  or 
purport  to  adopt,  481.  It  refers  to  the  latter  ordinance  as  hav- 
ing passed,  not  with  a  view  to  ratify  it,  but  to  appropriate  tke 
proceeds  of  the  sales  arising  under  it,  and  treats  it  as  an  antece- 
dent act,  properly  done;  and  the  plain  inference  from  the  lan- 
guage itself,  aside  from  any  legal  presumption  is,  that  the  coun- 
cil supposed  that  the  ordinance  had  passed  by  a  legal  vote,  and 
that  there  was  therefore  no  necessity  for  its  adoption,  as  their 
minds  were  not  drawn  to  the  fact  of  its  illegality.  Under  these 
circumstances,  some  of  the  very  members  who  had  voted  against 
the  sale,  believing  that  it  was  valid,  might  have,  and  doubtless 
did,  vote  for  the  appropriation  of  the  proceeds  of  such  sale, 
without  ever  supposing  that  their  acts  were  to  be  considered  as 
confirmatory  of  an  ordinance  which  they  had  opposed . 

The  error  consists  in  supposing  that  a  person  or  corporation 
acts  with  knowledge  of  the  law,  and  is  to  be  held  as  if  so  act- 
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ing,  when  it  is  proved  hj  the  paper  that  he  has  acted  in  ig^no- 
ranee  of  the  law. 

We  are  not  now  construing  a  contract,  for  there  was  no  cson- 
tract  at  the  time;  but  we  are  seeking  for  a  power  of  sale,  and  to 
do  this  it  is  only  necessary  to  ascertain  the  intention  of  the 
party  making  the  alleged  power.     This  can  only  be  done  by 
loolang  at  the  instrument  itself  and  the  surrounding  circum- 
stances; these  may  show  an  intention  to  give  a  power  or  not; 
and  this  intention  necessarily  refers  itself  to  the  state  of  the 
mind,  the  knowledge  or  ignorance  of  the  party,  as  shown  by  the 
paper  and  the  facts.     But  it  is  contended  that  we  cannot  exam- 
ine the  ordinance  to  prove  that  there  was  no  intention  to  give 
the  power,  by  showing  that  the  counsel  had,  as  they  thought, 
already  given  it.     In  other  words,  that  the  fiction  of  the  lav^ 
which  supposes  any  one  knew  it,  is  to  be  carried  to  the  extent 
of  supposing  the  party  knew  what  he  says  on  the  paper;  he  did 
not  know,  indeed,  more  than  this.     It  is  carried  to  the  extreme 
of  holding,  by  inference,  that  the  council  knew  the  law  had  not 
passed,  when  the  paper  shows  that  they  supposed  it  had  passed . 
Now,  as  this  is  a  question  of  construction,  and  construction  fol- 
lows intention,  why  cannot  a  mistake  of  law  be  shown  in  the 
ordinance  to  be  construed  as  well  as  any  fact,  with  the  view  of 
showing  what  was  the  intention  of  the  parties  ?    If  A.  made  a 
deed  to  C,  reciting  that  he  had  made  a  will  in  his  favor,  which 
was  by  law  irrevocable,  and  vested  an  immediate  estate  in 
[386]    C,  *and,  therefore,  by  way  of  confirmation,  he  made  the 
deed,  I  apprehend  that  this  mistake  of  law,  being  recited 
in  the  instrument,  would  not  be  controlled  by  the  legal  fiction, 
that  he  was  presumed  to  know  that  he  had  made  no  present  dis- 
position of  the  property  by  will.     But  suppose  that  ^  he  merely 
recited  that  he  had  made  such  disposition,  would  any  one  con- 
tend that  this  recital  was  evidence  of,  and  validate  it  ? 

In  construing  a  power,  it  is  true,  you  may  look  to  the  law 
bearing  upon  anything  embraced  within  the  power;  and  so  in 
seeing  whether  a  paper  is  a  power,  you  look  to  the  law,  but  you 
must  look  to  the  words  and  germain  facts,  too,  to  see  what  the 
maker  intended  to  do.  Admit  that  the  council  did  act  with 
knowledge  of  a  certain  legal  principle,  viz. :  that  481  had  not 
passed,  does  it  follow  that  when  a  sale  was  about  to  be  had,  that 
the  mere  disposition  of  certain  proceeds  of  sale,  was  meant  to 
order  a  sale,  or  a  mere  recital  that  an  ordinance  had  passed, 
shows  a  present  intention  to  pass  the  ordinance  ? 

The  whole  question  involved  is  one  of  intention,  viz. :  whether 
the  council  meant,  in  493,  to  pass  481 ;  and  when  we  see,  from 
the  face  of  it,  that  no  such  intention  existed,  it  matters  nothing 
whether  the  council  were  laboring  under  a  mistake  of  fact,  or 
law.  The  intention,  whatever  it  was,  is  to  prevail;  and  it  makes 
no  difference  in  this  respect,  whether  the  ordinance  493  is  to  be 
construed  as  a  law  or  as  a  power.     (9  B.  Mon.  416.) 

In  this  case  it  was  held,  that  in  a  suit  upon  a  note,  not  exe- 
cuted by  the  defendants,  but  which,  it  was  contended,  they  had 
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recognized  and  assumed,  *'  to  render  the  note  their  note,  the 
defendants  must  have  recognized  it  with  the  intention  of  there- 
by making  it  their  note,  with  the  knowledge  of  the  fact  that 
without  such  recognition,  they  would  not  be  responsible.  But 
if  the  recognition  was  made  under  a  mistaken  apprehension  of 
their  liability,  either  as  to  the  fact  or  to  the  law,  then  such  rec- 
ognition would  not  be  obligatory  upon  them,  and  the  note 
would  not  thereby  become  their  note."  In  GockereU  v.  CVioZ- 
meley,  3  Eng.  Ch.  1  Buss,  and  M.  418,  it  was  held  in  order  to 
work  a  confirmation,  that  the  party  said  to  confirm  must  know 
the  law  and  fact. 

In  discussing  this  point,  the  Court  say:  "  It  has  been  argued 
that  the  defendant,  being  aware  of  the  facts  in  the  lifetime  of 
Sir  Edward  Englefield,  has,  by  his  silence,  and  by  being  a  party 
to  the  application  of  the  party  to  Parliament,  confirmed  the 
title  of  the  plaintiffs.     In  equity,  it  is  considered,  as  good  sense 
requires  it  should  be,  that  no  man  can  be  held  by  an  act  of  his 
to  confirm  a  title,  unless  he  be  fully  aware  at  the  time,  not  only 
of  the  fact  on  which  the  defect  of  title  depends,  but  of  the  con- 
sequences in  point  of  law.     And  here  there  is  no  proof  that  the 
defendant,  at  the  time  of  the  acts  referred  to,  was  aware 
of  the  law  on  the  ^subject,  nor  was  it  even  alleged  in  the    [387] 
argument."      (See,  also,  the  case  of  Foriman  ▼.  Mill,  2 
Buss.  570.) 

If  these  cases  are  to  be  regarded  as  authority,  they  establish 
the  conclusion,  that  in  cases  involving  a  question  of  confirma- 
tion, a  party  is  not  presumed  necessarily  to  know  the  law;  that 
this  is  a  question  of  fact  to  be  established,  and  that  even  ad- 
mitting the  presumption  may  arise,  it  is  not  conclusive  as 
against  the  facts  which  go  to  establish  ignorance  of  the  )aw.  If 
these  conclusions  are  correct,  and  I  am  unable  to  see  wherein 
they  are  erroneous,  then  the  argument  drawn  from  the  supposed 
knowledge  of  the  law,  upon  the  part  of  the  common  council, 
must  fall  to  the  ground. 

But,  again,  I  am  of  opinion  that,  in  the  sale  of  this  property, 
the  city  acted  in  the  capacity  of  a  trustee,  or  agent,  of  the  State, 
under  a  delegated  statutory  power;  that  the  law,  having  pro- 
vided the  mode  in  which  the  power  shall  be  exercised,  that 
mode,  and  none  other,  can  be  pursued. 

In  all  the  cases  cited  by  the  appellant,  the  corporation  was 
the  sole  owner  of  the  land  or  property,  and  in  no  case  was  she 
an  agent,  trustee,  or  tenant,  in  common  with  another.  While  I 
might  be  willing  to  admit,  that  as  to  her  separate  property,  her 
acte  were  to  be  construed  like  those  of  ordinary  individuals;  in 
a  case  like  the  present,  where  the  State  has  given  to  the  city, 
lands  to  be  disposed  of  for  their  mutual  benefit,  in  a  certain  way, 
viz.,  by  law,  I  think  that  the  power  must  be  strictly  followed, 
and  the  ordinance  construed  as  a  law  affecting  the  property  of 
the  State  and  city;  otherwise  the  city,  a  mere  co-tenant  or  trus- 
tee, might  defeat  the  interest  of  the  State  in  the  property,  by 
attempting  to  deal  with  it  as  a  private  proprietor. 
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There  are  several  other  points  involved  in  this  case,  none  of 
which  are  of  serious  importance,  and  I  shall  not  therefore  con- 
sider them  at  any  length.  It  is  contended  that  the  x^l^ii^tiff 
cannot  recover,  because  the  city  is  prohibited  from  contracting  a 
debt  of  more  than  fifty  thousand  dollars,  over  and  above  her  out- 
standing or  aggregate  indebtedness.  This  provision  applies  to 
the  acts  or  contracts  of  the  city,  not  to  liabilities  which  the  law 
may  cast  upon  her.  It  was  designed  to  prevent  an  extravagant 
expenditure  of  money,  by  limiting  the  common  council  in  the 
matter  of  contracts  and  appropriations,  not  to  authorize  the  city  to 
commit  torts,  and  tc  obtain  the  property  of  her  corporators, 
without  being  legally  liable.  According  to  the  argument,  if  the 
city  had  obtained  judgment  for  an  hundred  thousand  dollars 
against  A. ,  and  had  sold  his  property,  and  made  the  money, 
which  was  then  in  the  treasury,  and  the  judgment  should  after- 
wards be  finally  reversed,  neither  A.,  nor  the  purchaser,  would 
have  any  right  to  recover  back  the  amount.  Such  never  was 
the  intention  of  the  Legislature,  and  the  proposition  is  not 

worthy  of  serious  consideration. 
[388]  *With  regard  to  the  question  of  ratification:  if  Ordi- 
nance 493  did  not  adopt  481,  the  sale  was  void,  and  the 
plaintifis  were  not  estopped  by  their  acts.  Estoppels  must  be 
mutual,  and  as  the  city  was  not  bound,  neither  could  the 
plaintiffs  be.  {Phelan  v.  The  County  of  San  Francisco^  6  Cal. 
531;  see,  also,  Poriman  v.  Mill,  2  Buss.  570.) 

It  will  hardly  be  necessary  to  adduce  any  argument  to  estab- 
lish the  proposition  that  the  former  opinion  of  this  Court  was 
erroneous.  A  mere  reference  to  it  is  sufficient,  and  the  point  on 
which  it  was  predicated  seems  to  have  been  abandoned  by  the 
unanimous  consent  of  the  Court  and  counsel. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  judgment 
should  be  affirmed. 


RITTER  V.  STEVENSON.* 

1  MiscHANio's  Li£N,  Natubjs  OF. — A  mechanic's  lien  is  in  the  uitare  of  a 
mortgage, — is  a  charge  upon  the  land,  and  can  only  be  assigned  in 
writing. 

Idem. — Tbansper  of. — The  lien  will  not  pass  except  by  the  transfer  of  the 
account;  and  as  the  account  carries  with  it  the  lien,  which  is  an  incum- 
brance on  the  land,  or  an  estate,  or  interest  therein,  it  must  be  in  writ- 
ing. 

Idem. —Assignment,  when  Void. — ^Where  an  account  is  verbally  assigned  to 
a  creditor,  with  the  understanding  that,  in  case  he  collects  it,  he  will 
credit  his  claim  with  a  portion  thereof,  and  return  the  balance  to  the  as- 
signor,— but  if  nothing  is  received,  no  sum  is  to  be  credited,  the  assign- 
ment is  void,  and  the  assignee  cannot  sue  thereon  in  his  own  name. 

Idem. — ^The  mere  signing  an  assignment,  without  delivery,  is  insufficient. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 
This  was  an  action  to  recover  for  work  and  labor  performed 

•S.  C  11  C«l.  27. 

1.  Denlod, 8  Nov.  291. 
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in  erecting  a  house,  and  to  foreclose  a  mechanic's  lien  on  the 
same. 

Ritter,  the  present  plaintiff,  claims,  through  an  assignment, 
(or  pretended  assignment,)  from  Meetier,  the  mechanic,  to 
whom  the  money  was  due. 

The  Court  below  gave  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

D.  W.  Parley  and  E.  Cook,  for  Appellant. 

Jeremiah  Clark,  for  Eespondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court. — ^Burnett, 
J.,  concurring. 

The  whole  case  must  turn  upon  the  validity  of  the  assignment, 
and  may  be  divided  into  two  questions. 

1.  Whether  a  parol  assignment  of  this  claim  was  suffi- 
cient to  ^enable  the  plaintiff  to  maintain  an  action  for    [389] 
the  foreclosure  of  the  lien. 

2.  If  the  plaintiff  is,  in  fact,  the  assignee  of  Meetier. 

Upon  the  first  point,  there  seems  to  be  no  difficulty.  Under 
our  statute,  every  conveyance  whereby  real  estate  is  aliened, 
mortgaged,  assigned,  charged,  or  affected,  must  be  in  writing. 

A  mechanic's  lien  is  in  the  nature  of  a  mortgage,  and  is  a 
charge  on  the  land. 

In  the  former  decisions  of  this  Court,  it  has  been  held,  that  a 
mortgage  is  a  mere  incident  to  the  debt,  and  will  not  pass,  ex- 
cept by  an  assignment  of  the  note,  or  debt.  Applying  this  rule 
to  the  present  case,  the  lien  would  not  pass,  except  by  a  trans- 
fer of  the  account;  and  as  the  account  carries  with  it  the  lien, 
which  is  an  incumbrance  upon  the  land,  or  an  estate,  or  interest, 
it  must  be  in  writing. 

On  the  trial  of  this  case,  in  the  Court  below,  the  plaintiff  in- 
troduced a  written  assignment  of  the  account,  executed  on  the 
3d  of  July,  and  proved  that  it  had  been  signed  on  that  day. 
Suit  was  commenced  on  the  same  day,  and  there  is  no  evidence 
that  the  assignment  was  ever  delivered  to  the  plaintiff.  In  fact, 
the  plaintiff  swears  that  the  account  was  not  assigned  in  writ- 
ing, but  verbally;  that  he  took  the  same  to  secure  an  indebted- 
ness due  from  Meetier  to  himself,  with  the  understanding  that  a 
portion  of  the  money  recovered  should  be  credited  to  his  ac- 
count, and  the  balance,  after  paying  the  expenses,  should  be 
paid  to  Meetier;  that  he  did  not  employ  an  attorney  to  bring  the 
suit;  neither  had  he  expended  any  money,  nor  did  he  intend  to 
credit  Meetier  with  any  amount,  unless  the  same  was  made  out 
of  the  defendant. 

From  this  state  of  the  facts,  it  results; 

1.  That  the  written  assignment  was  improperly  admitted  in 
evidence,  because  it  was  never  delivered  to  the  plaintiff.  The 
mere  act  of  signing  the  same,  without  a  delivery,  was  insuffi- 
cient. 

2.  That  there  never  was,  in  point  of  fact,  any  assignment  of 
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the  accounts,  as  shown  by  the  evidence.  Meetier  was  still  the 
owner  of  the  account,  and  simply  employed  the  plaintiff's  name 
to  prosecute  this  suit.  He  was  the  real  party  in  interest,  as  the 
testimony  most  abundantly  shows.  This  case  differs  essentially 
from  one  where  a  person  places  notes,  which  pass  by  delivery  or 
endorsement,  in  the  hands  of  a  third  party,  with  instructions  to 
sue,  make  his  debt,  and  pay  over  the  balance,  for  the  holder  in 
that  event  has  the  legal  title.  The  facts  before  us  do  not  make 
out  an  assigfnment,  or  a  partial  assignment,  but  simply  an  agree- 
ment to  pay  the  plaintiff's  debt  out  of  a  particular  judgment, 
provided  the  plaintiff's  name  is  used,  and  a  recovery  had. 
Judgment  reversed,  and  cause  remanded. 


[390]  *CHAMBERS  et  al.  v.  WATEKS  et  al. 

^BxPLBviN  Boms— Wbat  Opksateb  to  Dibchabob  SuBEnsa.- -Where  the 
defendant  in  a  replevin  suit  failed  to  claim  the  rotiim  of  the  property  in 
his  answer,  and  on  the  trial,  the  jury  found  a  verdict  for  the  defendant, 
on  which  the  Court  rendered  judgment  against  plaintiffs,  for  costs, 
which  was  paid:  Ueld,  That  the  payment  of  the  judgment,  as  taken, 
was  a  complete  discharge  of  plaintiffs'  suretieB  on  the  imdertaking. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

The  plaintiffs  levied  an  execution  upon  certain  goods  and 
ch{ittels,  as  the  property  of  Pierce  and  Anderson,  and  while  the 
property  was  in  the  possession  of  Hill,  an  officer,  the  defendant. 
Waters  brought  a  suit  to  recover  the  possession  of  the  same,  and 
executed  an  undertaking,  with  the  other  defendants  as  sureties, 
conditioned  that  the  said  Waters  should  prosecute  the  replevin 
suit  with  effect,  and  make  return  of  the  property,  if  return 
thereof  should  be  adjudged  to  said  Hill,  and  for  the  payment  to 
him  of  such  sum  as  might,  from  any  cause,  be  recovered  against 
the  said  Waters.  The  property  was  delivered  to  Waters,  and 
Hill,  the  defendant,  in  that  suit,  did  not  claim  a  return  of  the 
property  in  his  answer.  Upon  the  trial  of  the  replevin  suit  be- 
tween Waters  and  Hill,  the  jury  returned  a  verdict  in  this  form; 
**  We,  the  jury,  find  for  the  defendant."  The  Court  rendered 
judgment  upon  this  verdict  against  Waters,  the  plaintiff  in  that 
suit,  for  costs  of  suit,  upon  which,  execution  was  issued,  and 
the  judgment  fully  paid  by  Waters.  The  officer,  Hill,  after- 
wards assigned  the  undertaking  to  the  present  plaintiffs,  who 
brought  suit  against  the  present  defendants  to  recover  the  value 
of  the  property  replevied  and  never  returned  by  Waters.  Judg- 
ment was  given  in  the  Court  below  against  defendants,  from 
which  they  appealed  to  this  Court. 

S.  H.  Chase,  for  Appellant. 

Caldivell  &  Rayle,  for  Respondents. 


1.  DlaUngniahed  MiUt  v.  Glauoa,  aL  Gal.  979. 
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BuBNETT,  J. ,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Mubbay,  C.  J.,  concurring. 

Most  of  the  points  arising  in  this  case  -were  settled  by  this 
Court  in  the  case  of  Nickerson  v.  Chatierton,  post  568.  In  the 
case  between  Waters  and  Hill,  if  the  latter  intended  to  hold 
Waters  and  her  sureties  responsible  upon  the  undertaking, 
either  for  a  return  of  the  property  or  its  value,  he  should  have 
claimed  a  return  of  the  property,  and  taken  his  judgment 
accordingly.  *Having  failed  to  do  this,  the  payment  of  [391] 
the  judgment,  as  taken,  is  a  complete  discharge  of  the 
defendant.  Waters,  and  her  sureties  upon  the  undertaking.  As 
to  whether  she  could  be  made  liable  individually  for  a  return  of 
the  property,  it  is  unnecessary  to  determine. 

The  judgment  of  the  Court  below  is  therefore  reversed,  and 
the  suit  dismissed,  with  costs. 


LANDECIOER  v.  HOUGHTALING,  Administbator. 

■  IFbaitd,  Etidkncb  of  Intextt — Dkclabatiomb  of  Ybiidob. — TestimonyiBhow- 
ing  a  traudalent  design  in  a  vendor  of  goods,  is  admissible  under  the 
allegations  of  an  answer  charging  that  the  sale  was  made  to  defraud 
creditors,  although  it  does  not  connect  the  purchaser  with  the  fraud,  or 
show  that  he  was  cognizant  of  such  fraudulent  design. 

Idem. — Suttigiekt  Eyidknce  of. — Such  testimony  would  not  of  itself  vitiate 
the  sale  to  an  innocent  purchaser  without  notice  and  for  a  Taluable  con- 
sideratlon;  but  the  fraudulent  intent  of  the  vendor  being  established, 
the  jury  must  determine  from  the  circumstances  of  the  case^  whether  the 
purchaser  participated  in  the  fraud. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

This  was  an  action  to  recover  the  value  of  a  stock  of  goods 
taken  by  W.  W.  Wright,  defendant's  intestate.  The  defendant 
justified  the  taking  as  sheriff  of  Nevada  County,  under  attach- 
ment process  against  one  Hertzinger,  the  vendor  of  plaintiff, 
and*  set  forth  in  his  answer  that  the  goods  at  the  time  of  the 
seizure  were  not  the  property  of  plaintiff,  but  that  they  be- 
longed to  Hertzinger,  who  had  made  a  sham  and  fraudulent 
sale  thereof  to  plaintiff  for  the  purpose  of  cheating  his  credit- 
ors, and  that  plaintiff  was  aware  of  such  fraudulent  intention 
on  the  part  of  Hertzinger,  and  that  no  valuable  consideration 
passed  between  plaintiff  and  Hertzinger,  for  the  goods.  On  the 
trial  of  this  cause,  the  defendant  offered  to  show  by  witness 
Neville,  '*  that  Hert^nger  had  attempted  to  make  fraudulent 
conveyances  of  his  property  to  him  and  others  at  divers  times 
previous  to  the  sale  to  plaintiff."  Plaintiff  objected  to  the  ques- 
tion, unless  it  was  proved  that  plaintiff  had  notice  of  the  said 
Hertzinger's  attempts  to  sell.  The  Court  admitted  the  testi- 
mony, under  the  exception  of  plaintiff's  counsel.     The  testi- 

1.  Cited  ruiur  ▼.  Wdnter,  SO§L  US;  /<mes  t.  Jfone,  86  Cal. a07;  Oregmy  t.  fyotkingham, 
1  Nev.  2J3, 
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mony,  as  to  the  "  hoiia  fides"  of  the  sale  to  plaintiflf,  was  con- 
flicting. The  jury  found  a  verdict  for  defendant,  on  which 
judgment  was  entered.  After  judgment,  the  death  of  Wright 
having  been  suggested,  the  Court,  on  motion,  substituted  C.  K. 
Houghtaling,  his  administrator,  as  defendant.  This  appeal  was 
taken  by  plaintiff  from  the  judgment. 

McConnell  dc  Sieuart,  for  Appellant. 

[392]        *Buckner  &  HUl,  and  E,  Meredith^  for  Respondent. 

Terry,  J.,  delivered  the  opinion  of  the  Court — Mubbat,  C.  J., 
and  Burnett,  J. ,  concurring. 

This  is  an  action  against  a  sheriff  for  the  seizure  and  detention 
of  certain  goods  which  are  claimed  by  plaintiff.  Defendant 
justified  under  process  against  one  Hertzinger,  the  plaintifi^s 
vendor,  and  alleged  that  the  sale  to  plaintiff  b^ing  intended  to 
hinder,  delay,  and  defraud  the  creditors  of  the  vendor,  was  void, 
under  the  Statute  of  Frauds. 

Upon  this  issue,  the  jury  found  for  defendant,  and  from  the 
judgment  entered  on  the  verdict,  the  plaintiff  appeals. 

Two  points  are  made  in  the  argument  of  appellant: 

First,  the  Court  erred  in  allowing  defendant  to  prove  by  one 
Neville  that,  before  the  sale  to  plaintiff,  Hertzinger  proposed  to 
make  a  fraudulent  sale  of  a  portion  of  his  property  to  witness. 

Second,  that  the  verdict  is  not  sustained  by  the  evidence. 

We  think  the  testimony  was  properly  admitted.  To  support 
allegation  of  the  answer  it  was  necessary  to  show  a  fraudulent 
design  on  the  part  of  the  vendor.  It  is  true,  that  this  of  itself 
would  be  insufficient  to  vitiate  a  sale  to  an  innocent  purchaser 
without  notice  and  for  a  valuable  consideration;  but  the  fraudu- 
lent intent  of  the  grantor  being  established,  the  jury  must  deter- 
mine from  the  circumstances  of  the  case  whether  the  purchaser 
participated  in  the  fraud. 

In  Bridge  v.  Eggleston  (14  Mass.  245),  a  case  between  a  credit- 
or and  purchaser  from  the  debtor,  a  question  arose  as  to  the 
admissibility  of  evidence  to  show  fraudulent  intention  in  the 
vendor,  without  connecting  the  purchaser  with  it,  the  Court 
held  that  such  evidence  was  admissible.  Parker,  C.  J.,  in  de- 
livering the  opinion,  says :  '  *  To  prove  fraud  in  the  grantor,  his  con- 
duct and  his  declarations  before  the  conveyance  may  be  the  best, 
and  is  often  the  only,  evidence  within  the  power  of  the  creditor. 
He,  at  that  time,  is  not  interested,  nor  can  it  be  his  design  to 
injure  those  with  whom  he  may  afterwahis  contract.  If  fraud 
is  thus  proved  upon  him,  then  the  knowledge  of  it  on  the  part 
of  the  grantor  is  to  be  proved,  which  may  be  done  by  a  trifling 
consideration,  or  none  at  all;  by  acts  inconsistent  with  the  bona 
fide  ownership  of  the  property;  by  confessions  of  the  natui*c  of 
his  bargain ;  or  by  other  circumstances  tending  to  show  a  knowl- 
edge of  the  designs  of  the  grantor.  Without  this  latter  evi- 
dence, the  former,  as  to  the  designs  of  the  grantor,  is  wholly  in- 
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effectoal  to  defeat  the  purchase;  and  the  jury  under  the  instruc- 
tions of  the  Court,  will  always  be  able  to  discriminate,  so  that 
the  purchaser  will  not  be  injured  by  the  declarations  of  the 
grantor,  unless  he  be  proved  to  have  been  privy  to  his  fraudu- 
lent designs." 

♦The  doctrine  of  Bridge  v.  EgglesUm  was  re-affirmed  in  [393] 
Foi^  V.  Hall,  12  Pick.  90. 

The  second  objection  is  not  supported  by  the  record.  The 
evidence  in  the  statement  we  think  amply  sufficient  to  sustain 
the  judgment;  and  indeed,  it  is  difficult  to  conceive  how  a  jury, 
from  such  evidence,  could  arrive  at  any  other  verdict. 

Judgment  affirmed,  with  costs. 


DOANE  V.  SCANNELL. 

I  CoTiTESTKD  Elrction,  What  Mctst  b»  Shown  iw  ACTION.— In  an  action  by 
one  claiming  to  have  been  elected  to  an  office  against  his  predecessor,  to 
compel  a  suiTender  of  the  books,  papers,  etc.,  belonging  to  the  office, 
plaintiff  mast  show  prima  fade  that  a  vacancy  existed  in  the  office,  and 
that  he  ^ras  elected  to  fill  it. 

OmciAL  Bond — Consolidation  Act  Construed. — The  Consolidation  Act 
gives  the  officers  named  in  the  fourteenth  section  two  days  after  the 
meeting  of  the  board  of  supervisors  in  which  to  file  new  bonds.  The 
meeting  taking  place  on  the  ninth  of  July,  the  officers  had  the  whole  of 
the  tenth  and  eleventh  of  July  to  execute  and  present  their  bonds. 

Idem. — The  limitation  as  to  time  applied  only  to  the  action  of  the  incumbent. 
The  board  had  a  reasonable  time  allowed  them  in  which  to  reject  or  ap- 
prove the  bonds  presented . 

Idem. — The  incumbent  having  tendered  his  bond  on  the  eleventh,  and  the 
board  then  refusing  to  act  upon  it,  left  them  in  default,  and  not  him. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

This  proceeding  was  commenced  upon  the  petition  of  Charles 
Doane,  setting  forth  various  matters,  among  them,  that  the 
County  Judge  of  San  Francisco,  on  the  6th  of  August,  1856, 
declared  the  office  of  sheriff  of  the  city  and  county  of  San  Fran- 
cisco vacant;  and  that  on  the  17th  of  July,  1856,  the  board  of 
supervisors  of  the  said  city  and  county,  also  declared  the  said 
office  of  sheriff  to  be  vacant,  by  reason  of  the  failure  of  the  in- 
cumbent to  file  a  new  bond  in  conformity  with  the  four- 
teenth section  of  the  Consolidation  Act.  That  the  petitioner  at 
a  regular  election  in  said  city  and  county,  on  the  4th  of  Novem- 
ber, 1856,  was  duly  elected  sheriff  of  said  city  and  county,  and 
had  obtained  from  the  proper  officer  a  certificate  to  that  effect 
in  due  form  of  law,  and  that  he  had  qualified  as  such  officer, 
and  filed  a  bond,  which  had  been  approved  by  proper  authority; 
and  that,  as  he  was  lawfully  entitled  to  do,  had  demanded  of  the 
former  sheriff,  David  Scannell,  the  books  and  papers  of  said 
office,  the  custody  and  control  of  the  county-jail  of  said  city 
and  county,  and  the  prisoners  confined  therein.     That  the  said 


Comzuented  on,  People  v.  Scannell,  post  442. 
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Scannell  had  refused  to  deliver  the  same  to  him;  that  the  said 
Scannell  wrongfully  usurps  the  said  office,  and  is  unlawfully  per- 
forming the  duties  and  securing  the  emoluments  thereof,  and 

holds  the  same  to  the  exclusion  of  petitioner,  and  prays 
[394]    that  '''the  books,  papers,  and  process,  appertaining   to 

such  office,  be  delivered  to  him. 
A  rule  having  been  obtained  to  show  cause,  Scannell  an- 
swered, and  among  other  things,  denied  that  petitioner  was  at 
any  time  elected  sheriff  of  said  city  and  county,  but  averred 
on  the  contraiy,  that  he,  Scannell,  was  still  the  legal  sheriff 
thereof. 

After  hearing  the  evidence  in  the  case,  the  Court  below 
granted  the  prayer  of  the  petitioner,  from  which  order  Scannell 
appealed  to  this  Court. 

McDougall,  Aldrich  S  Sharp,  for  Appellant. 

J,  B.  CrockeU,  for  Respondent 
No  briefs  on  file. 

BuENETT  J.,  delivered  the  opinion  of  the  Court — MvnoLkY,  C' 
J.,  concurring. 

This  was  a  summaiy  proceeding,  had  before  the  County  Judge 
of  the  county  of  San  Francisco,  under  the  statute,  to  compel  the 
defendant  to  deliver  to  the  plaintiff  the  books  and  papers  be- 
longing to  the  office  of  sheriff  of  said  county.  The  principal 
questions  arising  in  this  case,  are  also  involved  in  the  case  of 
The  People  v.  Scannell,  and  the  two  cases  were  discussed  together 
in  the  oral  argument  before  the  Court,  as  also  in  the  written 
briefs  on  file.  The  two  cases,  however,  differ  in  some  of  their 
circumstances.  In  the  case  of  The  People  v.  Scannell,  the  whole 
question  arose  upon  a  demurrer  to  defendant's  answer.  In  the 
present  case  there  was  an  inquiry  made  into  the  real  facts  of  the 
case,  and  the  decision  of  the  County  Jndge  was  predicated  upon 
those  facts. 

The  learned  counsel  for  the  plaintiff  insists,  that  in  a  proceed- 
ing of  this  character,  it  is  only  incumbent  upon  the  plaintiff  to 
show  that  he  has  a  prima  facie  title  to  the  office,  to  enable  him 
to  obtain  the  present  possession  of  the  books  and  papers,  and 
that  the  ultimate  title  to  the  office  is  not  involved,  and  need  not 
be  determined.  In  support  of  this  view,  they  refer  to  the  case 
of  Tlije  People  ex  rel.  Hodghinson  v,  Slevem,  SHiU's  R.  616,  and 
to  a  note  appended  to  the  case,  containing  the  opinion  of  Kent, 
C.  J.,  upon  an  application  by  Hodgkinson,  under  the  statutes 
of  New  York,  to  compel  a  delivery  of  the  books  and  papers  be- 
longing to  the  office  of  clerk  of  the  common  counsel.  The  rule 
laid  down  by  Kent,  C.  J.,  seems  to  be  the  correct  rule.  "But 
it  is  obvious  to  me,"  says  the  Judge,  "that  the  Legislature  never 
intended  the  Judge  should  exercise  his  power  to  enforce  the  de- 
livery of  books  and  papers  against  an  officer  de  facto,  where  the 
title  to  the  office  is  questionable.  He  must  have  a  prima  facia 
title,  free  from  reasonable  doubt." 
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'^'Taking  this  position  to  be  correct,  the  plaintiff  must  [395] 
show  prima  facie: 

1.  That  a  vacancy  existed. 

2.^  That  he  was  elected  to  fill  it. 

In  reference  to  the  question  of  a  vacancy  in  the  office  of 
sheriff,  the  facts,  as  agreed  upon  by  the  counsel  of  the  parties, 
were  these:  "that  said  board  of  supervisors  did  meet,  as  in 
petition  alleged,  for  the  first  time  on  the  9th  of  July,  1856,  at 
11  o'clock,  A.  M.  of  that  day.  That  said  Seannell  appeared  on 
the  lOth  day  of  July,  with  an  official  bond,  signed  by  several 
sureties,  before  the  board  authorized  to  approve  the  same,  and 
on  said  lOth  day  of  July,  proceeded  to  have  his  sureties  justify. 
That  not  having  satisfied  the  said  board  of  the  sufficiency  of 
said  sureties  at  the  hour  of  12  o'clock  h.  ,  of  the  said  lOth  day 
of  July,  the  said  board  declared  the  time  had  expired  when  they 
could,  under  the  law,  approve  official  bonds,  and  refused  fur« 
ther  to  proceed  thereon.  That  on  the  morning  of  the  11th  July, 
the  day  following,  said  Seannell  produced  and  offered  furthei 
and  other  sureties  on  his  said  official  bond,  but  the  said  board 
refused  to  take  any  action  in  the  premises." 

Under  the  provisions  of  the  fourteenth  section  of  the  Consoli- 
dation Act,  the  office  of  defendant  could  only  be  declared  vacant 
by  the  board  of  supervisors,  in  cases  of  default  on  his  part  to 
execute  a  new  bond  '^  within  two  days  after  the  first  meeting  of 
said  board."  This  would  give  Seannell  the  whole  of  the  10th 
and  11th  days  of  July,  in  which  to  execute  and  present  his 
bond.  It  was  not  necessary  that  the  county  judge,  auditor,  and 
president  of  the  board  of  supervisors  should  approve  or  reject 
the  bond  within  the  time  stated.  The  limitation  applied  only 
to  the  action  of  the  sheriff.  The  board  had  a  reasonable  time 
allowed  them.  And  as  the  board  was  in  default,  and  not  the 
(defendant,  there  was  no  prima  facie  vacancy  existing.  The 
facts,  as  shown,  did  not  authorize  the  board  of  examiners  to 
certify  that  any  default  on  the  part  of  defendant  had  occurred. 

The  judgment  of  the  County  Judge  is,  therefore,  reversed, 
and  the  petition  of  the  plaintiff  dismissed,  with  costs. 


THE  PEOPLE  V.  DOUGHERTY. 

Inbictmsnt,  JuBisDicnoNAL  Factb  to  be  set  tobth. — An  indictment  nnder 
the  eighty-ninth  section  of  the  Criminal  Code  for  an  offense  committed 
on  a  vesFel  on  her  voyage  in  the  inland  waters  of  the  State,  should  set 
forth  all  the  facts,  giving  the  extra  territorial  jurisdiction  under  the  sec- 
tion. 

Idem. — AcjQurrrAii  ob  Conviction  when  a  Bab. — Under  any  other  rule,  an 
acquittal  or  conviction  would  be  no  bar  to  another  indictment  found  in 
another  county,  having  like  jurisdiction  over  the  same  offense. 

Appeal  from  the  Court  of  Sessions  of  the  County  of  San  Fran- 
cisco. 

'I'The  defendant  was  indicted  for  an  assault  with  a    [396] 
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I  deadly  weapon,  in  the  city  and  county  of  San  Francisco,  on  the 
person  of  a  Chinaman. 

On  the  trial,  the  only  witness  examined  testified  that  the 
offense  was  committed  on  the  steamer  New  World,  while  she 
was  about  starting,  or  was  actually  on  her  voyage  from  S&cra- 
mento  to  the  city  of  San  Francisco.  Defendknt's  counsel  ob- 
jected to  this  testimony  on  the  ground  that  it  was  at  variance 
with  the  charge  specified  in  the  indictment.  The  Court  over- 
ruled the  objection,  and  defendant  accepted.  The  Court 
;  charged  the  jury,  among  other  things,  that  '*  if  the  offense  was 
;  committed  before  the  steamer  left  her  moorings  at  Sacramento, 
rthey  must  acquit  the  prisoner." 

The  jury  having  found  a  verdict  of  guilty,  a  motion  for  a  new 
trial  was  made,  which  was  denied,  and  the  defendant  sentenced 
to  one  year's  confinement  in  the  State  Prison. 

From  this  judgment,  and  the  order  denying  the  motion  for  a 
new  trial,  this  appeal  was  taken. 

Wm.  Newton  and  Eeydenfeldt,  for  Appellant. 

The  truth  was,  that  the  prisoner  and  prosecutor  embarked  on 
(the  steamer  New  World,  lying  at  the  wharf  at  Sacramento  city, 
and  that  shortly  after  they  went  on  board,  a  dispute  occurred 
; between  the  defendant  and  some  Chinamen,  when  the  prisoner 
I  took  up  a  common  gin  bottle  and  threw  it  at  one  of  the  Chinar 
Imen,  striking  him  on  the  head  or  face  with  it. 

That  to  give  the  Court  jurisdiction  of  this  cause  under  the 
I  Compiled  Laws  of  California,  sec.  89,  p.  434,  which  reads 
''when  an  offense  is  committed  within  the  State  on  board  a 
vessel  navigating  a  river,  bay  or  slough,  or  lying  therein  in  the 
prosecution  of  her  Voyage,  the  jurisdiction  shall  be  in  any 
county  through  which  the  vessel  is  navigated  in  the  course  of 
her  voyage,  or  in  the  county  where  the  voyage  shall  terminate." 

This  statute  is  similar  to  one  in  England  concerning  offenses 
committed  on  board  vessels,  coaches,  etc.,  during  a  journey; 
and  upon  this  it  is  laid  down  in  Bussell  on  Crimes,  that  the 
offense  must  be  alleged  in  the  indictment  to  have  been  com- 
mitted in  the  county  or  place  where  it  actually  happened.  (Bus- 
sell  on  Crimes,  6  Am.  edition,  p.  563,  under  marginal  note  of 
"  time  and  place.") 

That  if  a  statute  confers  jurisdiction  upon  a  Court  to  try  an 
offense  committed  out  of  the  county  where  the  Court  is  held, 
the  same  is  a  special  or  extraordinary  jurisdiction,  not  ^BK^r- 
ranted  by  the  course  of  the  common  law,  which  only  confers 
upon  the  Court  jurisdiction  of  offenses  within  its  county,  and 
the  facts  which  confer  a  special  or  extraordinary  jurisdiction 
should  be  alleged  and  set  forth  in  the  indictment. 

That  an  acquittal  or  conviction  upon  the  indictment  in 
[397]    this  *case  in  this  county  could  not  be  pleaded  in  bar  to 
an  indictment  or  prosecution  for  the  same  offense  in  Sac- 
ramento county,  or  any  other  county  through  which  the  said 
steamer  passed  on  her  way  to  San  Francisco. 
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The  statute  of  this  State  declares,  "  When  a  former  convic- 
tion or  acquittal  shall  be  a  bar  to  another  indictment  for  the 
same  offense,"  as  follows:  "  When  the  defendant  shall  have 
been  convicted  or  acquitted  upon  an  indictment,  the  conviction 
or  acquittal  shall  be  a  bar  to  another  indictment,  for  the  offense 
charged  in  the  former,"  etc.     (Comp.  Laws,  p.  461  Sec.  307.) 

The  prisoner  here  insists  that  under  the  statute  last  cited,  the 
indictment  upon  which  he  has  been  convicted  or  acquitted,  to 
form  a  good  plea  of  autre  fois  acquit  or  autre  fois  c&nvict  must 
contain  the'  same  offense  charged  in  the  second  to  which  such 
plea  is  pleaded.  (1  Russell  on  Grimes,  Sixth  Am.  Ed.,  p.  835, 
states  the  same  doctrine.) 

W,  T,  Wallace^  Attorney-General,  for  Respondent. 

The  only  question  in  the  case  which  requires  notice,  is  that 
of  jurisdiction;  but  this  indictment  and  conviction  have  been 
had  under  the  section  (89,  p.  434,  Comp.  Laws)  providing  that 
when  an  offense  is  committed  on  board  a  boat  navigating  a 
river  in  this  State,  (whether  at  the  time  of  the  commission  of 
the  offense  the  boat  was  in  motion  or  not,  makes  no  difference,) 
the  jurisdiction  to  inquire  into  that  offense  shall  be  in  the 
Courts  of  **  any  county  through  which  the  vessel  is  navigated 
in  the  course  of  her  voyage,  or  in  the  county  where  the  voyage 
shall  terminate." 

Of  course,  this  conviction  is  a  bar  to  any  further  prosecution 
for  the  same  offense  instituted  in  any  other  county  through 
which  the  New  World  was  navigated  in  the  course  of  her 
voyage. 

It  will  be  observed  that  the  Court  instructed  the  jury  that  if 
the  offense  was  committed  on  board  the  vessel  before  she  left 
her  moorings  at  Sacramento,  they  must  acquit  the  prisoner;  and 
also,  that  unless  they  were  notified  that  the  vessel  was  under 
way  at  the  time  the  bottle .  was  thrown,  they  must  acquit  the 
prisoner. 

It  is  submitted  that  these  instructions  were  more  favorable  to 
the  prisoner  than  they  should  have  been. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J.,  concurring. 

The  appellant  was  indicted  for  an  assault  with  a  deadly  weap- 
on, alleged  to  have  been  committed  in  the  county  of  San  Fran- 
cisco. On  the  trial,  it  was  shown  that  the  assault  was  committed 
on  board  the  steamer  New  World,  either  while  lying  at  her 
berth  in  Sacramento,  or  on  her  passage  to  San  Francisco.  The 
prosecution  was  commenced  under  the  eighty-ninth  section  of 
the  Criminal  Code,  which  provides  that  *'  when  an 
offense  is  com-^mitted  within  this  State,  on  board  of  a  [308] 
vessel  navigating  a  river,  bay,  or  slough,  or  lying  therein, 
in  the  prosecution  of  her  voyage,  the  jurisdiction  shall  be  in 
any  county  through  which  the  vessel  is  navigated  in  the  course 
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of  her  voyage ,  or  in  the  county  where  the  voyage  shall  termi- 
nate." 

The  extra  territorial  jurisdiction  thus  conferred  upon  the 
Courts  of  the  various  counties  sitiiated  upon  the  navigable 
waters  of  the  State,  is  special  in  its  character,  and  in  deroga- 
tion of  the  common  law  rule  upon  this  subject;  and  whenever  it 
is  invoked,  the  facts  and  circumstances  should  be  set  out  fully 
in  the  indictment.  In  this  respect,  the  Court  may  be  considered 
as  exercisinpf  a  special  and  limited  jurisdiction,  and  the  facts 
which  give  jurisdiction  must  be  clearly  alleged  and  satisfactor- 
ily proved. 

There  is  great  reason  for  this  rule,  for  if  these  allegations  can 
be  dispensed  with,  then  the  defendant  might  be  indicted,  tried, 
and  convicted,  in  every  county  through  which  a  vessel  might 
pass  in  making  a  voyage,  and  one  conviction  or  acquittal  would 
be  no  bar  to  another  prosecution,  as  it  would  be  impossible  to 
determine  that  they  were  for  one  and  the  same  offense. 

The  judgment  of  the  Court  below  is  reversed,  on  account  of 
the  insufficiency  of  the  indictment,  and  the  cause  remanded. 


BEOWN  V.  TOLLES. 

AppeaIi — Tn£K  TO  Take. — An  appeal  from  an  order  granting  a  new  trial,  to 
be  effectual,  must  be  taken  within  the  time  allowed  by  statate. 

'^Idem. — Facts,  whek  not  Rbvibwablb.— This  Court  will  not  review  the 
facts  of  the  ease,  unless  a  new  trial  was  demanded  in  the  Court  below. 

'  Idem. — Betiew  of  Ebbobs  of  Law.— Errors  in  law,  ocoarring  in  the  Court 
below,  will  be  reviewed  in  this  Court,  although  a  new  trial  was  not 
asked. 

Idem.— Motion  fob  New  Tbial,  when  RsQuiBrrE. — To  hold  that  a  new  trial 
must  be  asked  for,  in  all  cases,  before  the  error  can  be  reviewed,  would 
be  in  violation  of  all  the  settled  rules  of  law  on  this  subject,  and  would 
virtually  make  it  necessary  for  the  Court  below  to  commit  the  same  er- 
ror twice,  before  an  appeal  would  lie. 

Idem— Ebbob  to  be  Shown. — If  a  party  ccfmplains  of  error,  he  should  show 
wherein  the  error  consists.  This  Court  cannot  be  expected  to  act  in  tiie 
double  capacity  of  counsel  and  judges. 

Appeal  from  the  District  Court  of  the  Fourteenth  .Judicial 
District,  County  of  Sierra. 

The  plaintiff  recovered  judgment  in  the  Court  below,  on  the 
14th  of  July,  1856,  for  a  small  sum  of  money.  Afterwards,  he 
moved  for  a  new  trial,  which  being  granted,  the  case  was  re- 
tried, and  judgment  again  entered  for  plaintiff,  on  the  10th  of 
October,  1856. 

On  the  same  day,  defendant  gave  notice  of  appeal  from  ''  the 
order  granting  a  new  trial,  and  the  judgment  entered  on  the 
10th  of  October,  1856."    The  record  contains  a  portion  of  the 

1.  Cited  Allen  v.  Fgnnorit  lil  Cal.  69.  See  Garwood  r,  Simpson,  8Cal.  108;  Rkiner,  B^ 
gardus,  13  Cal.  73;  Duff  v.  Fisher,  15  Gal.  379;  Gagliardo  v.  Hoberlin,  18  Cal.395;  (7re«nT. 
ButUr,  '26  CbI  699;  People  ▼.  Barruird,  27  Cal.  475;  Doe  v.  Vallejo,  29  Cal.  391 ;  Hihn  v.  Peek, 
30  Gal.  287:  Carpentier  v.  Small,  33  Cal,  359;  Whitmore  v.  Shiverick,  3  Nev.  303. 

2.  Cited  Walts  y.  Preston,  26  Cal.  61;  Carpentier  v.  WilHamson,  25  Gal.  169;  Cooper  r.  Po- 
cijle  Mut.  L.  Im.  Co,  7  Mot.  121. 
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♦proceedings  of  both  trials,  so  intimately  connected  as  [399] 
to  make  it  impossible  to  separate  one  from  the  other. 
The  statement  of  the  3ase  is  neither  signed  bj  the  Judge  nor 
agreed  upon  by  the  parties;  and  the  points  made  in  this  Court 
by  appellant,  are  confined  to  the  alleged  irregularity  of  the 
order  granting  plaintiff  a  new  trial,  and  to  certain  instructions 
given  to  the  jury  at  the  second  trial. 

E,  D,  Baker,  for  Appellant. 

Francis  J.  Dunn,  for  Respondent. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett,; 
'J.,  concurring. 

The  record  in  this  case  contains  eighty-two  pages,  much  of 
which  is  so  badly  written  as  to  be  almost  unintelligible.  The 
appellant  has  assigned  three  grounds  of  error,  the  first  of  which 
is  the  granting  of  a  new  trial.  This  comes  too  late;  he  should 
have  appealed  from  the  order  granting  the  new  trial,  during  the 
time  allowed  by  the  statute,  and  cannot,  after  taking  his  chances 
upon  a  second  trial,  rel^  on  this  as  error.  The  other  two  errors 
assigned,  are  to  the  givmg  and  refusing  certain  instructions  on 
the  trial.  These  instructions  may  be  right  or  wrong,  but  the 
counsel  for  the  appellant  has  not  adduced  any  argument,  or 
vouchsafed  any  reason  for  his  position;  and  we  cannot,  without 
some  reason  or  reference  to  the  testimony,  be  expected  to  wade ; 
through  the  record  to  find  argument,  or  invent  pretexts  for  re- ! 
versing  the  cause.  If  a  party  complains  of  error  and  seeks  a< 
reversal,  it  is  due  to  us  that  he  should  show  wherein  the  error' 
consists.  We  cannot  be  expected  to  act  in  the  double  capacity  i 
of  counsel  and  judges. 

The  respondent,  who  has  filed  a  brief  in  this  case,  seems  to 
rely  on  the  fact  that  no  motion  was  made  for  a  new  trial,  and . 
contends,  on  the  authority  of  EiU  v.  WJiite,  2  Cal.  306,  and 
Brown  v.  Graves,  2  Cal.  118,  that  this  Court  cannot  review 
errors  of  law  committed  on  the  trial,  except  there  has  been  a 
motion  for  a  new  trial. 

As  this  is  an  important  point  of  practice,  we  have  thought ' 
proper  to  settle  it  in  this  opinion.  This  Court  has  never  gone 
further  than  to  decide,  that  it  would  not  review  the  facts  of  a 
case,  unless  a  new  trial  was  asked  for  in  the  Court  below.  To  go 
further,  and  hold  that  a  new  trial  must  be  asked  for,  in  all 
cases,  before  the  error  could  be  reviewed,  would  be  in  violation 
of  all  settled  rules  of  law  on  this  subject.  At  common  law  a 
motion  for  a  new  trial  released  the  errors,  and  a  writ  of  error 
would  not  lie  after  the  motion  had  been  made.  There  is  no 
provision  in  our  Practice  Act,  of  which  we  are  aware,  that  has 
changed  the  rules  so  as  to  make  a  motion  necessary.  As  a 
matter  of  public  convenience,  it  ought  not  to  be  estab- 
lished, for  it  would  delay  *appeals  from  one  to  three  [400]^ 
monthSy  while  the  motion  w|i.s  pending;  and,  in  the  lan- 
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guage  of  ft  learned  counselor,  compel  the  Judge  below  to  com- 
mit the  same  error  twice,  before  an  appeal  would  lie. 

In  conclusion,  we  would  add  that  it  is  impossible  for  us  to 
determine  causes  upon  the  record  alone,  without  the  assistance 
of  counsel,  and  that  no  brief  at  all  is  worse  than  one  too  volu- 
minous. 

Judgment  affirmed. 


SCOFIELD  ET  AL.  V.  WHITE. 

Bktbnue  Law — Repeal  by  Ihpmcation. — ^The  revenne  law  of  1854  anthor- 
ized  the  payment  of  a  portion  of  the  taxes  in  Comptroller's  warrants. 
The  Acts  of  1855  and  1856,  provide  for  the  funding  of  the  State  debt, 
and  the  coUectiou  of  the  revenne  in  cash,  and  forbids  the  Treasurer  to 
liquidate  any  of  the  debt,  except  as  therein  provided:  Ileld^  that  the 
Act  of  1854,  allowing  payments  in  warrants,  was  thereby  repealed. 

Idem. — Liquidation  of  Taxes. — ^The  acceptance  by  a  collector  of  taxes,  of  a 
warrant,  is  not  a  liquidation  of  the  debt,  but  the  receipt  of  it  by  the 
State  Treasurer,  from  the  collector,  would  be  a  Uquidation  for  which 
the  Treasurer  would  be  responsible. 

Statute — Bepkal  by  Implication.— The  law  does  not  favor  repeals  by 
implication,  and  where  there  is  an  apparent  conflict  between  two  Acts, 
the  Court  should  reconcile  them  if  possible,  but  if  this  cannot  be  done, 
then  the  last  act  must  govern. 

Appeal  from  the  District  Conrt  of  the  Sixth  Judicial  District. 

This  was  an  amicable  proceeding  by  the  appellants  against 
the  defendants  as  tax  collector  of  the  county  of  Sacramento,  to 
compel  him  to  receive  the  sum  of  two  hundred  and  ten  dollars, 
in  Comptroller's  warrants,  in  lieu  of  cash,  for  the  State  tax  on 
their  property.  A  rule  having  been  obtained  in  the  Court  below, 
against  defendant,  to  show  cause,  etc.,  on  the  return  thereof,  it 
was  discharged,  and  judgment  rendered,  dismissing  the  petition^, 
from  which  this  appeal  was  had.  4 

W,  T,  Wallace,  Attorney-General,  for  Appellants. 

Murrat,  C.  J.,  delivered  the  opinion  of  the  Court — ^Burnett, 
J.,  concurring. 

This  was  an  application  for  a  mandamxts,  to  compel  the  col- 
lestor  of  taxes  in  Sacramento  county  to  receive  State  Comp- 
troller's waiTants,  in  payment  of  the  taxes  levied  to  defray  the 
ordinary  expenses  of  the  State  government. 

By  the  provisions  of  the  ninety-third  section  of  the  Bevettue 
Act  of  1854,  the  collector  is  authorized  to  receive  a  portion  of 
the  taxes  in  Comptroller's  warrants,  and  the  simple  question  in- 
volved in  this  case  is,  whether  this  section  has  been  repealed  or 
not.  There  is  no  law  on  the  statute  books  which  repeals 
[401]  it  in  ^express  terms,  but  it  is  contended  that  it  is  repealed 
by  implication,  inasmuch  as  it  is  inconsistent  with  the 
provisions  of  the  Acts  of  1855  and  1856,  to  fund  the  civil  in- 
,  debtedness  of  the  State.  ^  ^bj    ' 
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It  may  be  premised  that  the  law  does  jiot  favor  repeals  by  im- 
plication; that  wheiie  there  is  an  apparent  conflict  between  two 
acts,  it  is  the  duty  of  the  Court,  if  possible,  to  reconcile  them; 
but  if  this  cannot  be  done,  then  the  last  act  must  govern.  It  is 
also  the  duty  of  the  Court  to  ascertain  the  object  and  intention 
of  the  Legislature,  in  passing  the  law,  the  better  to  understand 
whether  the  apparent  inconsistencies  between  the  prior  and  sub- 
sequent acts  were  the  result  of  design  or  accident. 

Adopting  this  rule  in  the  present  case,  a  mere  reference  to  the 
Acts  of  1855  and  1856,  and  an  inquiry  into  the  object  designed 
to  be  accomplished  by  the  Legislature,  will  relieve  the  question 
from  all  embarrassment.  At  the  time  of  the  passage  of  the  Act 
of  1855,  there  was  a  large  amount  of  debt  outstanding,  in  the 
forn\of  Comptroller's  warrants,  and  the  Legislature  provided 
for  calling  in  these  warrants,  and  the  issuing  of  bonds'  in  the 
place  thereof,  with  the  object  of  putting  the  credit  of  the  State 
upon  a  cash  basis.  This  design  was  fully  apparent,  from  the 
language  of  the  first  section  of  the  Act  of  March,  1855,  which 
provides  that,  '*for  the  purpose  of  funding  so  much  of  the  in- 
debtedness of  the  State,  as  has  accrued,  and  remains  unpaid, 
since  the  13th  of  June,  1853,  up  to  the  1st  day  of  July^  1855, 
and  thereafter  to  collect  the  revenue  of  the  State  in  gold  and 
silver  only,"  etc.;  and  is  shown  more  clearly  if  possible,  by  a^ 
supplemental  act,  passed  on  the  31st  of  March,  1855. 

The  Act  of  April,  1856,  provides  for  funding  all  the  outstand* 
ing  indebtedness  of  the  State,  at  the  time,  and  any  subsequent 
indebtedness,  that  may  accrue  up  to  the  1st  of  Jaifuaiy,  1857, 
and  forbids  the  State  Treasurer  to  liquidate  any  of  said  indebt- 
edness, except  in  the  mode  pointed  out  by  the  provisions  of  that, 
act. 

I  am  of  opinion  that  these  sections  show,  conclusively,  the 
design  of  the  Legislature  to  collect  the  revenue  of  the  State  in 
cash.  The  policy  of  the  several  acts  which  I  have  referred  to 
is  too  obvious  to  be  doubted.  By  funding  all  the  outstanding 
indebtedness,  it  was  supposed  the  State  might  start  fair,  and, 
by  the  passage  of  a  judicious  revenue  bill,  be  able  to  pay  the 
actual  expenses  in  cash,  while  she  at  the  same  time  kept  down  ■, 
the  interest  on  the  public  debt,  and  accumulated  a  fund  for  its . 
gradual  liquidation. 

The  learned  counsel  for  the  appellant  contends  that  the  State 
Treasurer  does  not  liquidate  an  indebtedness  of  the  State,  by 
receiving  warrants  from  the  county  treasurer,  which  have  been 
■paid  for  taxes,  but  that  it  is  the  county  collectors  who  liquidate 
the  indebtedness.     This  position  is  untenable;  the  county  offi- 
cers, so  far  as  they  are  charged  with  the  duty  of  collect- 
ing the  *revenues  of  the  State,  must  act  in  obedience  to    [402] , 
the  laws,  and  in  subordination  to  the  officers  of  the  State, 
whose  duty  it  is  to  pass  finally  upon  the  whole  matter.     The 
mere  acceptance  of  a  Comptroller's  warrant,  by  a  collector, 
would  not  liquidate  the  indebtedness  it  evidenced,  until  the 
State  Treasurer  had  received  and  receipted  for  the  same,  and  if, 
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he  mistook  his  duty,  or  violated  the  law,  he  would  be  responsi- 
ble therefor. 

It  is  said  that  this  rule  will  withdraw  the  swamp  and  over- 
flowed lands,  and  the  school  lands  from  the  market.  Such  may 
be  the  case;  but  it  would  only  be  a  temporary  inconvenience, 
easily  remedied  by  legislation,  and  trifling  in  its  consequences, 
when  compared  to  the  greater  evils  which  would  flow  from  a. 
different  rule. 

Judgment  afi&rmed. 


THE  PEOPLE  V.  CARPENTER. 

Bail,  Actios  Against. — The  distxiot  attorney  can  bring  snit  against  be^U  ^t 
any  time  after  the  adjournment  of  the  term,  at  which  the  recognizance 
was  declare  forfeited. 

Bail  Bond,  Validity  of. — A  bail  bond  need  not  state  in  what  Gonrt  the 
defendant  shall  appear,  as  the  law  provides  in  what  Gonrt  he  shall  be 
tried. 

^  Idem. — Insufficient  Defense. — Sureties  to  a  bail  bond  cannot  aTBil  them- 
selves, in  defense  to  an  action  thereon,  of  an  insufficiency  of  the  justifi-^ 
cation  of  the  undertaking. 

Appeal  from  the  District  Court  of  the  First  Judicial  District,, 
County  of  Los  Angeles. 

This  was  an  action  in  the  Court  below  upon  a  forfeited  re- 
cognizance. Alfred  Shelly  was  indicted  for  manslaughter,  and 
adjmitted  to  bail  in  the  sum  of  twenty-five  hundred  dollars.  On, 
the  trial  of  the  cause  he  failed  to  appear. 

The  defendants,  as  sureties  upon  the  undertaking,  demurred! 
to  the  complaint,  for  the  following  causes: 

First,  Because  the  suit  was  not  ordered  to  be  brought. 

Second,  Because  the  recognizance  does  not  show  in  what! 
Court  the  prisoner  is  bound  to  appear;  and 

Third,  That  the  affidavit  of  the  sureties,  in  their  justification,! 
was  insufficient. 

DemuiTer  sustained,  from  which  the  plaintiffs  appealed. 

T.  Sunderland  and  the  Attorney-General,  for  Appellants. 

It  is  made  the  duty  of  the  District  Attorney,  without  order,  to 
prosecute  all  recognizances  forfeited  in  the  District  Court,  or 
Court  of  Sessions.     (E.  S.  p.  574,  Sec.  7.) 

The  recognizance  is  copied  from  section  five  hundred  and 
twenty-three  of  the  Act  to  regulate  proceedings  in  criminal 
cases.  (R.  S.  489.)  It  is  to  be  presumed  that  the  Legia- 
[403]  lature,  in  pre-*scribing  a  form  of  recognizance,  have 
"substantially"  complied  with  their  own  enactment. 
The  law,  which  every  man  is  bound  to  know,  made  the  offense, 
of  which  the  prisoner  is  charged,  triable  in  the  District  Court, 
and  that  law  was  a  part  of  the  recognizance. 

It  has  been  so  often  held  by  this  Court  that  a  bond  or  under- 

1.  Cited  Murdock  y.  Brooki,  9S  OaL  008. 
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taking  differing  from  that  required  by  statute,  was  still  good,  as 
a  common  law  bond,  that  it  is  deemed  unnecessary  to  refer  to 
any  authorities  upon  that  question. 

The  recognizance  is  itself  in  proper  form,  and  the  justification 
of  the  sureties  cannot  affect  the  Talidity  of  the  undertaking  it- 
self. 

No  brief  on  file  for  Kespondent. 

MuBBAY,  C.  J.,  after  stating  the  facts,  deHvered  the  opinion  of 
the  Court — Tebby,  J.,  and  Buenett,  J.,  concurring. 

The  demurrer  was  frivolous,  and  should  have  been  overruled. 
The  five  hundred  and  thirty-seventh  section  of  the  Criminal 
Code  provides  that  the  dishict  attorney  may,  at  any  time  after 
the  adjournment  of  the  term  of  Court  at  which  the  recognizance 
is  declared  forfeited,  proceed  against  the  bail. 

In  answer  to  the  second  ground  of  demurrer,  it  may  be  re- 
marked that  it  was  unnecessary  for  the  bond  to  set  forth  the 
particular  Court  in  which  it  was  the  duty  of  the  party  to  appear. 
The  law  has  provided  in  what  Court  such  offenses  are  triable, 
and  the  law  entered  into  and  formed  a  part  of  the  undertaking 
of  the  defendants. 

If  the  justification  of  the  sureties  is  insufScient,'  they  cannot 
avail  themselves  of  it,  and  it  is  wholly  immaterial  for  the 
purpose  of  this  action,  whether  there  was  any  justification  or 
not. 

Judgment  reversed,  and  cause  remanded. 


THE  PEOPLE  V.  OLIVERA. 

"1  IzTDicTKEKT,  StTFFiciiNCY  OF. — Where  the  indictment  fully  sets  forth  the 
offense,  the  word  '*  feloniously  "  need  not  be  used. 

Idem. — Per  Murray,  G.  J.— If  this  question  had  not  already  been  decided  by 
this  Court,  I  should  hold  that  it  is  impossible  to  allege  a  felony,  with- 
out employing  the  word  '*  felonious,"  as  necessary  to  show  the  intent 
with  which  the  act  was  done. 

Appeal  from  the  Court  of  Sessions  of  Los  Angeles  County. 

The  defendant  was  indicted,  tried,  and  convicted,  of  the  crime 
of  perjury.  The  indictment  sets  forth  the  Court,  the  date,  and 
the  actioD,  in  and  upon  which  the  alleged  perjury  was  commit- 
ted, as  well  as  the  question  put  to  defendant,  and  his 
alleged  *perjured  answer.  It  also  avers  that  the  question  [404] 
and  answer  were  material  and  important  to  the  case.  It 
avers  that  he  "falsely,  corruptly,  knowingly,  willingly,  and 
maliciously,"  made  the  perjured  statement  in  the  indictment  set 
forth,  but  it  does  not  employ  the  word  **  feloniously." 

The  case  comes  up  on  appeal  of  the  defendant. 

Crocker  db  Robinson^  for  Appellant. 

1.  Approved,  Pe&pU  y.  OardOt  29  Cal.  633;  People  ▼.  Shabtr,  92  Gal.  88. 
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W.  T.  WaUdce,  Attorney-General,  for  the  People. 

Murray,  C.  J. — The  appellant  was  convicted  of  the  crime  of 
.perjury,  Motion  for  new  trial,  and  motion  in  arrest  of  judg- 
ment, overruled. 

The  errors  assigned  in  overruling  the  motion  for  new  trial, 
cannot  be  reviewed,  as  they  are  predicated  upon  the  evidence 
adduced  upon  the  trial,  and  there  is  no  statement  before  us  con- 
taining such  evidence.  The  motion  in  arrest  of  judgment  is 
based  upon  a  supposed  insufficiency  of  the  indictment  in  this, 
that  it  does  not  show  that  either  the  words  or  the  matter  sworn 
to  by  the  appellant,  were  material  or  important  in  the  case. , 
An  inspection  of  the  indictment  is  sufficient  to  rebut  this  objec- 
tion;  it  is  carefully  drawn  in  this  particular,  and  complies  with, 
the  requisites  of  the  statute. 

There  is  one  error,  however,  patent  on  the  face  of  the  indict- 
ment, which,  in  my  opinion,  would  be  fatal,  if  this  Court  had 
not  already  settled  it  adversely  to  my  view  of  the  law;  that  is, 
that  the  indictment  fails  to  charge  that  the  offense  was  commit-, 
ted  feloniously. 

In  the  case  of  The  People  v.  Parsons  (6  Cal.  487),  this  Court! 
held  that  an  indictment  was  sufficient  under  our  practice,  if  it 
set  forth  the  offense  m  the  language  of  the  statute,  and  that  the  ^ 
word  feloniously  need  not  be  used.  I  dissented  from  that  opin- 
ion, but  had  not  the  time  to  file  a  separate  opinion.  I  now 
avail  myself  of  this  opportunity  of  expressing  my  dissent,  be- 
cause I  think  it  a  departure  from  former  rules  and  precedents, 
and  calculated  to  beget  carelessness  and  uncertainty  in  criminal, 
pleading. 

In  my  opinion,  it  would  be  impossible  to  allege  felony  with-' 
out  the  word  felonious,  as  it  is  necessary  to  show  the  intent, 
with  which  the  act  was  done.  A  crime  may  be  the  result  of 
wickedness,  or  malice,  and  at  the  same  time,  may  not  have  been, 
committed  with  a  felonious  intent. 

The  Supreme  Courts  of  Missouri  and  Mississippi,  under  stat- 
utes as  liberal  as  ours,  and  almost  precisely  similar  in  language, 
have  held  a  different  doctrine  from  that  announced  by  this  Court, 
in  the  case  of  The  People  v.  Parsons,  and,  I  think,  upon 
[405]  reason  and  *authority.  I  have  no  disposition,  however, 
to  question  the  decision  of  this  Court  further,  and  shall, 
therefore  ucquiesce  in  it. 

Judgment  affirmed. 

Burnett,  J. — I  concur  in  affirming  the  judgment,  but  think 
the  decision  in  the  case  oi  The  People  v.  Parsotis,  correct  under 
our  statute. 
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MEIGGS  ET  AL.  V.  SCANNELL. 

^1  Boats  anb  Vessels,  Seizubb  of. — In  an  action  against  boats  and  vessels' 

under  the  statute,  the  service  of  process  iu  the  manner  prescribed  by 

statute,  is  equivalent  to  an  actual  seizure. 
Idem. — Attachment  not  Necessaby. — In  each  actions  it  is  not  necessary 

that  the  vessel  should  be  attached,  in  order  to  acquire  a  lien,  as  against 

subsequent  purchasers. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  an  action  to  recover  from  Seannell,  Sheriff  of  the 
county  of  San  Francisco,  a  certain  bark,  Madonna.  The  testi- 
mony shows  that  one  Conway  had  instituted  suit  against  the 
Madonna,  to  recover  damages  resulting  to  his  vessel  £rom  a  col- 
lision with  the  former;  that  the  suit  was  not  commenced  by  at- 
tachment, nor  had  any  attachment  issued;  that  pending  this 
suit,  the  plaintiffs  purchased  her,  and  went  into  possession;  that 
after  the  sale  to  plaintiffs,  Conway  recovered  judgment  for  the 
sum  of  one  thousand  three  hundred  and  forty-eight  dollars,  and 
costs,  and  caused  an  execution  to  issue  thereupon,  which 
was  levied  by  defendant  upon  the  vessel,  by  seizing  and  taking 
her  into  actual  possession.  It  further  appeared,  that  the  former 
owners  of*  the  bark  had  appealed  to  the  Supreme  Court  from 
the  judgment  rendered  in  favor  of  Conway,  and  had  filed  a 
bond  in  the  sum  of  three  hundred  dollars.  The  Court  below 
rendered  judgment  in  favor  of  plaintiff,  for  the  possession  of 
the  vessel.     Defendant  appealed. 

B.  S.  Brooks,  for  Appellant. 

A  cause  of  action  for  collision  is  a  lien  against  a  vessel,  irre- 
spective of  the  statute,  and  this  lien  is  not  diverted  by  a  sale  of 
the  vessel,  whether  before  or  after  suit. 

An  action  to  enforce  this  lien,  may,  by  the  statute  (Pr.  Act, 
chap.  6,)  be  brought  in  the  State  Courts.  The  action  is  brought 
by  summons  and  complaint.     (Sees.  318,  319.) 

The  attachment  may  issue  at  any  time  after,  and  is  no  way 
essential  to  the  jurisdiction. 

The  Court  has  jurisdiction — may  proceed  to  judgment,  and 
has  done  so.  Now,  it  seems  absurd  to  say,  that  it  has  UQt  the 
power  to  enforce  the  judgment. 

♦Eeplevin  does  not  lie  against  the  sheriff  for  the  prop-    [406] 
erty  which  the  writ  requires  him  to  take.     (See  Practice 
Act,  317,  318,  319  to  328,  sees.  22,  35,  sec.  210.) 

Whitcomb,  Pringle  &  FeUon,  for  Respondents. 

The  first  point  involved  in  this  case  is,  whether  the  causes  of 
action  against  boats  and  vessels  enumerated  in  the  three  hun- 
dred and  seventeenth  section  of  the  Practice  Act,  are  liens 

1.    Cited  FUHur  t.  White,  8  Gal.  422. 
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against  the  boat,  from  the  time  of  the  accruing  of  the  caose  of 
action,  or  only  from  the  time  of  the  service. 

This  question  lies  at  the  bottom  of  the  whole  construction  of 
the  statute.  If  we  hold  these  causes  of  actions  to  be  liens,  it 
must  be  by  interpreting  the  act,  as  conferring  upon  the  District 
Courts  admiralty  jurisdiction,  commensurate  with  the  jurisdic- 
tion of  Admiralty  Courts  in  like  cases. 

We  cannot  hold  these  claims  to  be  liens,  unless  we  recognize 
them  as  admiralty  liens,  and  enforce  them  by  the  principles  of 
admiralty  law,  giving  to  the  Court  which  entertains  them,  that 
complete  jurisdiction  as  to  the  distribution  of  proceeds  and  the 
settlement  of  prior  admiralty  liens,  which  the  admiralty  law  re- 
quires.    This  is  the  statement  of  one  side  of  the  question. 

The  other  interpretation  of  the  statute,  which  denies  the  ex- 
istence of  the  lien,  until  the  actual  service  of  the  vessel,  recog- 
nizes an  admiralty  jurisdiction  pro  tanto  (as  laid  down  in  AveriU 
V.  Steamer  Hartford,)  so  far,  only,  as  is  necessary  to  carry  out 
the  express  purposes  of  the  statute.  It  regards  the  statute  as 
adopting  the  admiralty  process  of  attachment,  for  the  purpose, 
only,  of  subjecting  the  property  seized,  to  the  common  law  rule 
of  decision.  It  is  simply  a  new  attachment  process,  to  reach 
the  property  of  absent  or  unknown  defendants.  We  contend 
for  this  latter  interpretation  of  the  statute  on  the  following 
grounds: 

1.  It  is  in  accordance  with  the  letter  of  the  statute. 

2.  The  statute  is  evidently  intended  only  to  give  a  new 
remedy,  and  not  to  confer  new  rights. 

3.  The  remedy  granted,  is  suitable  to  the  evils  to  be  provided 
against,  and  siifficient  therefor. 

4.  The  contrary  interpretation  would  lead  to  erroneous  con- 
sequences, of  too  dangerous  a  character  to  be  adopted,  except 
of  necessity. 

5.  The  contrary  interpretation  would  do  violence  to  princi- 
ples of  law  well  settled,  both  in  common  law  and  admiralty 
law,  and  have  never  yet  been  departed  from  in  any  State  in  the 
Union. 

6.  The  contrary  interpretation  would  do  violence  to  the  words 
of  the  statute,  and  is  contrary  to  its  literal  sense;  whereas,  the 
statute  must  be  strictly  construed. 

The  statute,  does  not,  by  express  words,  create  a  lien.  On  the 
contrary,  all  its  expressions  are  opposed  to  such  an  interjircta- 

tion.  It  scrupulously  avoids  using  the  word  lien,  which  is 
[407]    *used  in  the  statutes  of  New  York,  IVIissouri,  Michigan, 

Illinois,  Indiana,  Alabama,  Kentucky  and  Louisiana, 
Our  act  contents  itself  with  giving  a  right  of  action  against  the 
vessel,  *'  the  vessel  shall  be  liable,"  and  defines  the  liability  by 
providing,  '*  that  it  may  be  attached  as  security,"  and  the  words 
of  section  321,  providing  for  this  attachment,  are  the  same 
words  used  section  120,  which  is  the  ordinaiy  attachment  act. 
These  words  clearly  imply  that,  until  the  seizure,  there  is  no 
lien — the  **  security  "  beginning  as  in  ordinary  cases  of  attach- 
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ment  with  the  seizure.  Moreover,  the  act  gives  a  sort  of  lien  or 
preference  to  seamen's  wages,  but  is  silent  as  to  other  de- 
mands— "  expressio  unius  est  exclusio  altej'ius" 

This  provision,  then,  is  not  to  all  intents  an  admiralty  pro- 
ceeding, it  is  simply  an  easy  method  of  acquiring  jurisdiction — 
it  differs  from  the  ordinary  attachment  process  in  this,  that  it 
dispenses  with  personal  service;  but,  like  the  ordinary  attach- 
ment, it  fails  in  the  presence  of  a  higher  claim.  It  fails  where 
the  property  seized  is  claimed,  or  held  by  some  other  than  the 
owner,  master,  consignee,  or  agent,  by  whom  the  contract  was 
made,  or  liability  incurred.  It  fails,  therefore,  where  before  the 
seizure,  the  status  of  the  property  has  been  changed,  for  then, 
new  and  innocent  parties  are  cited  into  *Court.  It  adopts  ad- 
miralty proceedings  pro  tarUo,  so  far  only,  as  is  necessary  for  the 
purposes  of  the  statute,  that  is,  so  far  as  to  acquire  jurisdiction 
by  seizure  of  the  property  without  personal  service;  but  it  has 
not  departed  from  the  common  law  rules  of  decision,  which  re- 
fuse to  apply  one  man's  property  to  pay  the  debt  of  another — 
and,  as  it  would  vnthhold  its  judgment  where  a  superior  admi- 
ralty claim  interfered,  so  it  would  withhold  its  judgment  like- 
vrise  where  the  common  law  recognized  a  superior  claim.  Our 
Courts  are  bound  to  regard  the  common  law  as  a  ''rule  of  de- 
cision," where  not  controUed  by  a  distinct  constitutional  or 
statutory  provision;  and  common  law  rights  are  not  taken  away 
here. 

And,  as  so  interpreted,  the  provision  is  suitable  and  sufficient 
for  the  evils  to  be  remedied.  It  contemplates  the  seizure  of  a 
shifting,  uncertain  sort  of  property,  where  the  owner  is  hard  to 
reach,  or  has  a  foreign  residence,  and  forces  him  into  Court  by 
compulsion  of  the  seizure.  It  is  a  hard  rule,  but  it  is  justified 
by  the  vagrant  character  of  the  property,  and  the  uncertainty 
of  the  owner. 

Finally,  we  contend  that  it  is  absolutely  impossible  to  construe 
this  statute,  as  conferring  admiralty  liens,  without  departing 
from  the  strict  reading  of  the  statute.  The  advocates  of  such  a 
doctrine,  as  we  have  already  shown,  must  override  much,  and 
take  much  by  implication.  But,  we  are  entitled  to  a  strict  con- 
struction where  a  remedy  so  novel  is  introduced — pro- 
ceedings *so  stringent  and  subversive  of  old  doctrines,  [408] 
land-marks  of  the  common  law. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — Tebbt,  J., 
concurring. 

This  was  an  action  of  replevin  for  the  bark  Madonna. 

The  only  question  involved,  appears  to  be,  whether,  in  a  suit 
against  a  vessel  for  any  of  the  causes  set  out  in  the  statute,  it  is 
necessary  to  attach  her,  so  as  to  acquire  a  lien  against  subse- 
quent purchasei-s. 

The  learned  counsel  for  the  respondent  contends,  that  the 
statute  of  this  State,  authorizing  suits  to  be  commenced  against 
boats  and  vessels,  does  not  create  a  new  right,  but  provides  a 
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remedy;  that  no  lien  is  given  by  the  statute,  except  the  plaintiff 
attaches  the  vessel,  as  directed  by  the  three  hundred  and 
twenty-first  section  of  the  Practice  Act. 

It  makes  no  difference,  for  the  purposes  of  this  case,  whether 
the  statute  actually  gives  a  lien  or  not,  for  the  service  rendered, 
thing  done,  or  supplies  furnished.  As  soon  as  the  vessel  is 
seized  by  a  Court  of  Admiralty,  a  lien  attaches  in  favor  of  the 
party  at  whose  suit  the  seizure  is  made.  In  AveriU  v.  The 
Steamer  Hart^ford,  2  Cal.  308,  it  was  decided,  that  service  of 
process  in  the  manner  provided  by  the  statute,  was  equivalent 
to  an  actual  seizure.  Adopting  this  decision  as  correct,  the  lien 
of  the  plaintiff  in  the  suit  of  Conway  v.  llie  Bark  Madonna^  at- 
tached as  soon  as  service  was  had  in  that  suit.  I  do  not  think 
that  it  was  the  intention  of  the  Legislature  to  provide,  that  a  lien 
should  only  be  acquired  by  attachment;  this  would  virtually  be 
denying  a  right  to  creditors  for  small  sums.  It  would  be  almost 
impossible  for  a  mechanic  or  merchant  of  small  capital  or  credit^ 
who  had  a  claim  of  a  few  hundred  dollars  against  one  of  our 
larj^e  river  steamers,  or  some  seagoing  vessel,  to  give  the  neces- 
sary bonds  to  detain  her  until  his  suit  could  be  determined,  and, 
in  the  meantime,  she  might  be  run  off  and  sold  free  of  all  such 
debts  or  incumbrances. 

The  frequency  of  such  practices,  and  the  injustice  resulting 
therefrom,  was  the  reason  for  the  passage  of  similar  statutes  in 
the  West  and  South,  and  no  doubt  influenced  the  Legislature  of 
this  State  in  enacting  the  law  under  consideration.  The  incon- 
veniences that  may  result  from  the  construction  which  we  have 
given,  if  any  should  arise,  is  a  proper  subject  for  legislative  re- 
vision, but  inasmuch  as  the  rule  has  been  so  long  settled,  we 
deem  it  best  to  adhere  to  it. 

Judgment  reversed,  and  cause  remanded. 


[409]  *ELLIS  V.  JEANS  et  al.* 

Ck)NVRTAVCff — ExRCDTOBT  CONTRACT  CONSTRUED. — An  instrament  setting  forth 
that  A.  "  htis  thifl  day  sold  "  a  piece  of  land  to  B.,  Sox  a  snm  of  money  then 
paid,  and  a  farther  consideration  agreed  to  be  paid;  and  further  pro- 
vidiog  that,  on  payment  of  said  farther  agreed  consideration,  the  said 
A.  "binds  himself,  his  heirs,  etc.,  to  make  a  general  warranty-  deed  of 
said  land  free  and  clear  from  all  ]>er8ons  claiming  throngh  or  nnder 
him:"  Held,  to  be  an  executory  contract  for  a  deed,  and  not  a  present 
conTeyance. 

Idem. — "  Sold  "  Defined.— Although  the  word  **  sold  *'  is  used,  it  must  be 
construed  with  the  whole  of  the  instrument  to  ascertain  thb  intention  of 
the  parties.  If  the  parties  had  considered  it  a  present  conveyance,  they 
would  hardly  have  omitted  all  express  words  defining  the  kind  of  estate 
intended  to  be  conveyed,  whether  for  years,  for  life,  or  in  fee  simple. 

Yendob's  Lirn. — The  grantor's  relation  to  I  he  land,  in  such  a  case,  is  an 
equitable  lien  upon  the  purchase-money,  holding  the  legal  title  as  secur- 
ity for  the  enforcement  of  the  lien. 

Idbu. — PoBSKssiON  OF  Grantob. — The  possession  of  the  grantor  is  that  of  a 
pnrchaser,  which  could  be  only  terminated  either  by  legal  proceedings 

*SeeBameo«flO,10Cal.450;    26  Gal.  372. 
39a 


Digitized  by  VjOOQIC 


April,  1857.]  Ellis  v.  Jeans.  410 

to  enforce  the  lien,  or  by  nale  to  an  innocent  purchaser;  and  snch  pos- 
session, if  maintained,  would  be  sufficient  notice  to  put  a  subsequent  pur- 
chaser upon  inquiry. 

Estoppel  op  Vendor  by  Common  Souboe  of  Title. — Where  the  plaintiff 
and  defendant  both  derive  title  to  land  from  the  same  person,  the  plaint- 
iff is  estopped,  by  his  purchase,  from  denying  the  title  of  their  common 
grantor  for  the  purpose  of  establishing  a  title  in  himself  by  virtue  of  lo- 
cation of  the  land  under  school-land  warrants. 

Idkm.— OF  Gbantse. — And  where  the  plaintiff  only  proved  conveyance  from 
the  common  grantor,  the  objection  that  he  established  no  title  in  the 
.  grantor  is  cured,  if  the  defendant  sets  up  iu  defense  his  own  convey- 
ance from  the  same  person,  he  being  then  estopped  from  denying  such 
title. 

EjEcracEKT-  Genebal  Yebdict,  when  Conclusive. — In  ejectment,  one,  or 
many  defendants  may  be  sued,  and  they  may  answer  separately,  or  de- 
mand separate  verdicts;  if  they  do  not,  they  will  be  concluded  by  a  gen- 
eral verdict. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Solano. 

The  plaintiff,  Robert  B.  Ellis,  brought  a  suit  of  ejectment 
against  the  defendants,  Thomas  Jeans,  Willis  Long,  and  W.  B. 
Long,  to  recover  a  tract  of  land  in  Solano  County. 

The  plaintiff  put  in  evidence  a  conveyance  of  Uie  land,  dated 
August  21,  1850,  from  Manuel  Vaca,  to  William  McDaniel;  a 
subsequent  conveyance  of  an  undivided  one  half  thereof  by  Mc- 
Daniel to  L.  B.  Mizner;  and  a  subsequent  conveyance  from  Mc- 
Daniel and  Mizner  to  one  Basye;  and  another  from  Basye  to 
plaintiff;  also  a  deed  dated  in  1852,  from  one  Pena  to  McDaniel 
and  Mizner.  To  the  introduction  of  all  these  deeds,  defendants 
objected,  and  they  were  admitted  under  their  exception.  Plaint- 
iff also  put  in  evidence  a  school-land  warrant,  and  the  location 
of  a  portion  of  the  land  in  question  by  plaintiff  under  it,  de- 
fendants excepting  thereto.  A  motion  for  a  nonsuit  was  made, 
and  overruled,  and  the  testimony  subsequently  offered  on  both 
sides  is,  in  substance,  as  follows: 

Manuel  Baca,  otherwise  Vaca,  executed  an  instrument  in  writ- 
ing, the  material  portion  of  which  is  as  follows: 

''  Enow  all  men  by  these  presents,  that  I,  Manuel  Baca, 
have  *this  20th  day  of  March,  one  thousand  eight  hun-  [410] 
dred  and  forty-seven,  sold  unto  John  Patton,  Senr.,  John 
Patton,  Jr.,  and  Albert  Lyon,  the  following  land,  (describing  it.) 
For  the  payment  of  the  said  land,  the  said  John  Patton,  Senr., 
John  Patton,  Jr.,  and  Albert  Lyon,  have  paid  the  said  Baca  the 
sum  of  two  hundred  and  fifty  dollars,  the  receipt  whereof  is 
hereby  acknowledged,  and  further  agree  to  pay  the  said  Baca 
the  sura  of  five  hundred  and  fifty  dollars,  in  labor,  as  specified 
in  the  article  of  agreement  between  John  Patton,  Senr. ,  John 
Patton,  Jr.,  and  Albert  Lyon,  and  the  said  Baca,  bearing  even 
date  herewith.  Now,  as  soon  as  the  said  labor  is  performed, 
the  said  Baca  binds  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  to  make  a  general  warranty-deed  to  said 
land,  free  and  clear  from  all  persons  claiming  through  or  un- 
der him." 
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The  article  of  agreement  mentioned  is  not  before  the  Court. 
The  Pattons  and  Lyon  went  upon  the  land  in  1847,  built  an 
adobe  house,  kept  stock  upon  the  premises,  and  fenced  and  cul- 
tivated a  small  portion  of  the  tract,  which  tract  was  one  half  af 
a  Spanish  league,  and  lies  in  Solano  county.  They  remained  on 
the  premises  about  a  year,  and  then  removed  to  a  place  now  in 
Sonoma  county.  The  house  remained  unoccupied  until  the 
spring  of  1851,  when  the  Pattons  and  Lyon  conveyed  the  same 
land  to  James  H.  Long  and  brothers,  two  of  whom  are  defend- 
ants in  this  action.  The  Longs  took  possession  of  the  house 
and  have  remained  on  the  premises  ever  since. 

There  was  no  evidence  of  any  title  in  Pena.  On  the  intro- 
duction, by  plaintiff,  of  the  deed  from  Yaca  to  McDaniel,  the 
defendant  objected,  on  the  ground  that  it  did  not  correspond 
with  the  complaint,  which  alleged  a  conveyance  from  Yaca  to 
McDaniel  and  Mizner.  On  motion  of  plaintiff,  he  was  allowed 
to  amend  his  complaint  so  as  to  conform  to  his  proof  in  that  par- 
ticular, and  the  deed  was  admitted  in  evidence,  under  defend- 
ants' exception. 

The  fourth  instruction  given  by  the  Court  below,  at  request  of 
plaintiff,  was  as  follows:  "  If  the  juir  shall  believe,  etc.,  that 
Pena  and  Yaca  owned  the  land,  and  that  Yaca  agreed  to  sell  it 
to  Patton,  such  agreement  can  affect  only  an  undivided  interest 
V  in  said  land,  and  the  jury  must  find  for  plaintiffs  to  the  extent 
of  Pena's  undivided  interest." 

The  fifth  instruction  asked  by  defendants,  and  refused  by  the 
Court  below,  was:  "That  plaintiff  cannot  recover  against  all 
the  defendants,  if  the  jury  believe  that  the  defendants  hold  the 
land  in  severalty  and  not  jointly." 

The  Court  below  charged  the  jury  that  the  instrument  from 
•Yaca  to  the  Pattons  was  an  executoiy  contract,  adding  these 
words:  "and  if  Patton  and  Lyon  took  possession  of  the  land 
described  in  said  instrument,  a  quasi  tenancy  from  year 
[411]  to  year  *existed,  that  could  be  terminated  only  by  the 
act  of  Yaca  or  of  Patton  and  Lyon;  and  the  possession 
of  the  latter  was  the  possession  of  the  former.  The  deed  from 
Patton  and  Lyon  to  the  Longs  amounts  to  an  assignment  of 
their  rights  as  lessees." 

On  the  subject  of  the  deed  from  Pena  to  McDaniel,  the  Court 
charged  in  effect,  that  "if  the  grantee  claimed  the  land,  and  ex- 
ercised any  acts  of  ownership,  that  the  actual  possession  of  his 
grantee,  taking  a  conveyance,  in  good  faith,  of  any  portion  of 
the  tract,  is  deemed,  by  construction,  the  possession  of  the 
whole." 

The  jury  found  a  verdict  for  plaintiff,  and  judgment  was  en- 
tered accordingly.  Motion  for  a  new  trial  made  and  overruled, 
and  defendants  appealed. 

John  Carrey,  for  Appellants. 

The  instrument  in  writing,  executed  by  Manuel  Baca  to  John 
Patton,  Sr.,  John  Patton,  Jr.,  and  Albert  Lyon^  bearing  date 
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March  20, 1847,  containing  therein  a  description  of  the  land  in 
controversy,  should  have  been  admitted  in  evidence  as  a  deed  of 
conveyance. 

As  to  the  charge  of  the  Court  in  respect  to  such  instrument, 
see: 

1.  4  Kent's  Comm.  495;  Jackson  t.  Fish,  10  John.  455,  and 
456;  Jackson  v.  Eisselbrack,  10  John.  336;  Baxter  v.  Brown,  2 
"Wm.  Black  973;  Jackson  v.  Van  Hoesen,  4  Cow.  325,  etc.;  Butler 
T.  Gardner,  8  John.  394. 

2.  It  is  a  rule  that  the  deed  will  be  expounded,  so  as  to  give 
effect  to  the  intention  of  the  parties.  (Jackson  v.  Burch,  1  Johns. 
Cas.  399;  Jackson  v.  Ludlow,  3  John.  388.) 

The  effect  of  a  deed  deducible  from  its  terms,  or  from  matter 
subsequent,  is  a  matter  of  fact  for  a  jury  to  decide.  {Frier  v. 
Jackson^  ex  dem.  Van  Men,  8  John.  495.) 

A  purchase  in  good  faith,  to  give  the  grantee  thereby  a  para- 
mount title  over  a  prior  grantee,  must  needs  be  a  subsequent 
purchase  in  good  faith,  for  a  valuable  consideration,  of  the  same 
real  estate;  and  such  subsequent  grantee's  conveyance  must  be 
first  duly  recorded.  (Compiled  Laws,  p.  517,  Sec.  26;  1  Am. 
Lead.  Cases,  with  notes,  by  Hare  &  Wallace,  p.  83.) 

The  Recording  Act,  passed  in  1850,  does  not  affect,  by  subse- 
quent conveyances  to  a  purchaser  in  good  faith,  for  a  valuable 
consideration,  and  first  dtdy  recorded,  a  cpnveyance  before,  then 
made.     (Compiled  Laws,  p.  517,  Sec.  26.) 

The  possession  of  land  by  the  vendee,  under  a  conveyance,  is 
such  evidence  of  title  as  amounts  to  constructive  notice  to  credit- 
ors or  subsequent  purchasers.  (Hawletj  v.  Cramer,  4  Cow.  722, 
etc. ;  Jackson  v.  Gadwell,  1  Cow.  623  and  641 ;  WcUker  v. 
GUbert,  1  Freeman  Ch.  85;  Harper  v.  Beno,  1  Freeman  *Ch.  [412] 
323;  Norton  v.  Bobards,  4  Dana.  258;  Brush  v.  Ware,  15 
Peters,  112;  Jenkins  v.  Eldredge,  3  Story,  182.) 

The  instruction  requested  by  defendants'  counsel  in  these 
words,  ''that  plaintiff  cannot  recover  against  all  the  defendants 
if  the  jury  believe  the  defendants  hold  land  in  severalty,  and  not 
jointly,"  ought  to  have  been  given  by  the  Court,  {iosgate  v. 
Herkimer  Man,  and  Hydraulic  Company,  9  Barbour,  295;  Pearce 
v.  Golden,  8  Barb.  522,  etc.;  Jackson  v.  Hazen,  2  John.  438;  Jack- 
son  V.  ScoviUe,  5  Wend.  96;  Practice  Act,  Sec.  64.) 

The  charge  of  the  Court  was  erroneous: 

1 .  Because  some,  the  slightest  acts,  on  the  part  of  a  grantor 
in  respect  to  the  land  which  he  undertakes  to  convey,  may  not 
be  sufficient  to  establish  the  presumption  that  he  is  the  owner, 
and  the  grantee  could  derive  no  greater  title  or  right  than  his 
grantor  had  before  conveyance;  and, 

2.  Because  the  deed  of  conveyance,  coupled  with  possession 
of  the  land  therein  described,  in  part,  cannot,  ipso  facto,  extend 
by  construction  the  actual  possession  beyond  that  which  the 
grantor  owned,  and  could  and  did  convey. 

The  assertion  of  a  claim  to  land  is  no  evidence  of  title  in  the 
{Claimant. 

Vol.  Vn.— 26  401 
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The  grantor's  possession,  to  amount  to  evidence  of  title,  must 
be  a  pedis  possessio,  or  that  which  is  ecjuivalent  thereto.  "  Some 
acts  of  ownership,  or  respecting  it/'  is  too  indefinite  to  become 
a  rule  in  such  cases. 

Ralston  <h  Wallace,  for  Respondent. 

The  respondent  first  insists  that  school-land  warrants  were 
properly  received  in  evidence.  On  this  subject,  respondent  re- 
fers to  Compiled  Laws,  p.  869,  sees.  6  and  6;  Mms  v.  Palmer, 
6  Cal.  8. 

It  is,  however,  insisted  that  respondent,  by  introducing  testi- 
mony showing  a  grant  of  the  same  land  by  Vaca  to  McDaniel,. 
thereby  defeats  the  operation  of  the  school-lands  warrants.  The 
respondent  introduced  no  evidence  of  title  in  Vaca.  It  is  shown 
that  Basye,  by  purchase  from  McDaniel,  who  purchased  from 
Vaca,  was  placed  by  McDaniel  in  possession. 

These  facts,  it  is  insisted,  do  not  authorize  the  respondent  to 
float  the  school-land  warrants  elsewhere,  under  the  seventh  sec- 
tion of  the  Act  last  referred  to. 

The  remaining  question  respondent  shall  soon  dispose  of — ^as 
to  the  admissibility  of  the  instrument  in  writing  from  Vaca  to 
Patton  and  others. 

The  defendants  insist  that  it  is  a  deed  of  conveyance  of  land, 
and  should  have  been  read  as  such.  Respondent  says  that  it  is 
only  a  contract  to  sell.  It  refers  to  "  an  article  of  agree- 
[413]  ment,"  *which  was  not  complied  with,  neither  was  it  pro- 
duced.    Patton  and  associates  took  possession. 

If  an  instrument  is  of  a  doubtful  construction,  it  is  proper  to 
see  how.it  was  understood  by  the  parties  thereto,  at  the  time  of 
its  execution. 

The  Mexican  law  prevailed  here  when  the  deed  was  made.  It 
was  not  authenticated  before  a  notary,  as  that  law  required,  and 
was  not  received  by  the  parties  to  it  as  a  deed  to  the  land;  but 
it  was  received  as  an  instrument  in  writing. 

Prior  possession  of  land  will  authorize  recovery  in  ejectment. 
(15  Penn.  487;  Winans  v.  Christy,  4  Cal.  79;  Plume  y,  Seward, 
4  Cal.  95;  Hutchinson  v.  Perly,  4  Cal.  33.)  The  Court  cannot, 
therefore  give  it,  now,  the  higher  qualities  of  a  deed  of  convey- 
ance. 

Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Terry,  J.,  concurring. 

It  is  insisted  by  defendants  that  the  instniment,  coupled  with 
possession  under  it,  constitutes  a  present  conveyance,  with  a 
covenant  for  further  assurance;  while  the  plaintiff  maintains 
that  it  is  no  more  than  an  agreement  to  convey  when  the  labor 
mentioned  should  be  performed. 

The  defendants'  counsel  has  referred  to  several  authorities  in 
support  of  his  construction,  the  most  important  of  which  is  that 
of  Jackson  v.  Kissclbrach,  (10  Johns.  335.)  The  material  por- 
tions of  the  lease  were  as  follows:    **  Memorandum  of  an  agree- 
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raent,  made  the  15th  day  of  January,  1798,  between  Henry 
Livingston  and  Yury  Kisselbrack,  witnesseth:  that  the  said 
Henry  Livingston  hath  let,  and  to  farm  let,  unto  the  said  Yury 
Kisselbrack,  all  that  fai-m,  etc.,  situate,  etc.,  in  the  manor  of 
Livingston,  etc.,  for  the  rent  of  twenty  bushels  of  good  winter 
^heat  yearly,  and  everj'  year,  for  and  during  the  term  of  the 
natural  life  of  him,  the  said  Yury,  and  Elsie,  his  wife;  the  place 
to  be  surveyed  on  or  before  the  1st  day  of  June  next  ensuing 
this  date,  and  then  the  said  Yury  is  to  take  a  lease  for  the  same. 
It  is  further  understood  by  the  parties  to  these  presents,  that 
the  first  rent  is  to  be  paid  on  the  1st  day  of  Januarj^  1799,  and 
the  farm  to  contain  eighty  acres  of  land." 

The  defendant,  Kisselbrack,  entered  into  the  land,  and  had 
occupied  it  fourteen  years,  and  gave  in  evidence  a  receipt  dated 
in  1810,  for  forty  bushels  of  wheat  for  rent.  Under  these  cir- 
cumstances, the  Court  held  that  the  instrument  was  a  present 
lease.  It  is  to  be  observed,  however,  that  there  is  a  clear  dis- 
tinction between  leases  and  deeds  for  the  conveyance  of  land. 
In  leases,  the  tenant  generally  takes  possession,  and  the  lease 
takes  effect  before  the  rent  is  paid,  and  this  circumstance  is  a 
very  strong  one  to  show  the  intention  of  the  parties.  But  in 
the  sale  of  land  on  time,  the  usual  practice  is,  either  to 
execute  *a  note  for  the  paymant  of  the  purchase-money,  [414] 
and  take  a  bond  for  a  title  mien  the  payment  shall  be 
made,  or  to  take  a  deed  and  execute  a  nol«)  and  mortgage  to 
secure  the  payment. 

In  this  case,  Baca  executed  and  delivered  to  the  Pattons  and 
Lyon,  an  instrument  binding  himself  to  make  a  deed,  upon  the 
performance  of  the  condition  mentioned,  and  they,  on  their 
part,  executed  and  delivered  to  him  an  article  of  agreement  to 
perform  the  labor,  which  constituted  the  other  portion  of  the 
price  of  the  land.  The  sum  of  two  hundred  and  fifty  dollars 
was  paid  in  hand,  and  the  sum  of  five  hundred  and  fifty  dollars 
was  thereafter  to  be  paid.  It  would  seem  hardly  probable  that 
Baca  intended  this  as  a  present  conveyance,  when  nearly  three- 
fourths  of  the  purchase-money  remained  unpaid.  Although  the 
word  sold  is  positive  and  in  the  present  tense,  yet  it  must  be 
construed  with  reference  to  the  whole  instrument;  and  when 
we  look  into  it,  the  intention  of  the  parties  would  seem  to  have 
been  to  execute  and  deliver  to  each  other  mutual  executory  in- 
struments, so  that  each  might  have  in  his  own  possession  the 
evidence  to  enable  him  to  enforce  the  contract  against  the 
other.  This  view  is  also  supported  by  the  consideration  that 
Baca  was  only  bound,  upon  the  performance  of  the  labor,  to  ex- 
ecute a  warranty  deed  of  a  certain  character,  *'  free  and  clear 
from  all -persons  claiming  under  him."  If  the  instrument  be 
construed  as  a  present  conveyance,  then  the  difference  between 
it  and  the  deed  thereafter  to  be  made,  is  too  little  to  afford  any 
protection  or  security  to  Baca.  Besides  this  consideration,  the 
parties  call  the  paper  *'  this  instrument  of  writing,"  while  they 
call  the  conveyance  to  be  thereafter  made,  a  **  deed."    Another 

403 


Digitized  by  VjOOQIC 


415  Et.tjb  v.  Jeans.  [Sup.  Ct^ 

■  '  »         ■      .  yi  ■  -a 

consideration  is  the  fact  that  there  are  no  express  words  de&n- 1 
ing  the  kind  of  estate  intended  to  be  conveyed,  whether  for^ 
years,  for  life,  or  in  fee  simple.  This  would  hardly  have  been ; 
the  case,  had  the  parties  considered  it  a  present  conveyance. 

The  case  of  Jackson  v.  Myers  (3  John.  390),  would  seem  to  bo ! 
a  case  in  point.     ' '  Baiters,  for  the  consideration  thereinafter ' 
mentioned,  granted,  bargained,  sold,  and  conveyed,  the  prem-  j 
ises  to  George  Ludlow,  to  hold  in  trust  for  William  and  Gubriel  \ 
Ludlow,  their  heirs  and  assigns  forever;  and  Baiters  covenanted,  j 
to  make  a  good  and  sufficient  deed,  by  the  first  day  of  May  fal- 
lowing, in  consideration  whereof  George  Ludlow  covenanted! 
that  he  and  WilUam  Ludlow,  or  one  of  them,  would  assign 
bonds  given  by  certain  persons  (and  including  the  bond  of  Baiters  > 
to  William  Ludlow),   to  the  amount  of    seventeen  hundred 
pounds,  and  the  parties  mutually  agreed  to  secure  the  said  land 
and  bonds,  to  be  severally  conveyed  and  assigned,  against  ail  \ 
confiscations,"  etc.     The  Court  decided  that  this  was  an  execu-- 
tory  contract  only,  and,  in  the  opinion,  say:   "The  cases  suffi-< 
ciently  establish  the  rule  of  construction,  that  though  a  deed- 
may  in  one  part  use  the  formal  and  apt  words  of  convey-' 
[415]    ance,  yet,  if  from  *other  parts  of  the  instrument,  taken 
and  compared  together,  it  appears  that  a  mere  agreement, 
for  a  conveyance  was  all  that  was  intended,  the  intent  shall  pre- 
vail." 

If  this  construction  of  the  instrument  be  correct,  the  next  in-' 
quiry  regards  its  effects  upon  the  rights  of  the  parties.  In  the 
case  of  Govlden  v.  SwckeleWy  4  Cal.  107,  it  was  held  by  thia; 
Court,  that  the  vendor's  relation  to  the  land,  after  an  executoij 
sale,  **  according  to  sound  principles  of  equity,  sustained  by  a 
long  current  of  decisions,"  was  "an  equitable  lien  upon  the. 
land,  for  the  purchase-money,  and  holding  the  legal  title  as  ai 
security  for  the  enforcement  of  his  lien." 

The  vendor  has  several  remedies:  First,  he  might  recover* 
possession  and  hold  the  property,  until  iJae  rents  and  profits 
paid  the  purchase-money,  and  then  equity  would  compel  him  tot 
convey  to  the  purchaser;  Second,  he  might  enforce  his  lien  in  a 
Court  of  Equity,  and  sell  the  land,  and  the  surplus  proceeds,  if 
any,  would  be  the  property  of  the  purchaser.     In  reference  toi 
another  feature  of  that  case,  IVIr.  Justice  Hetdenfeldt,  in  deliv- 
ering the  opinion  of  the  Court,  says:   **The  argument  that  the 
length  of  time  which  elapsed  without  payment  of  the  purchase- 
money,  demands  the  inference  that  the  contract  had  been  aban-> 
doned,  as  of  no  force.     It  was  within  the  power  of  the  vendor  to 
have  rendered  the  time  as  short  as  he  chose^  by  a  prompt  en-^ 
forcement  of  his  lien." 

From  the  construction  we  have  given  this  instrument,  and  the* 
relation  Baca  sustained  to  the  land,  it  would  seem  to  follow  that* 
while  he  held  the  legal  title  in  himself,  he  only  held  it  as  secu- 
rity, and  that  he  bad  no  right  to  consider  the  contract  at  an, 
end,  because  of  the  delay,  (conceding  that  there  was  such  delay,) 
and  proceed  to  sell  the  property  to  others,  vdthout  any  offer  to 
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i return  the  money  paid,  and  rescind  the  contract;  and  that  if  he 
•  did  sell  the  land,  the  purchaser,  with  notice,  would  take  it  sub- 
ject to  the  executory  contract,  either  in  the  hands  of  the  Pat- 
tons  and  Lyon,  or  of  the  Longs,  and  the  parties  to  whom  they, 
conyeyed. 

On  the  21st  day  of  August,  1850,  Baca  conveyed  the  land  in 
controversy  to  William  McDaniel,  after  the  Pattons  and  Lyon 
had  left  the  premises,  and  before  the  purchase  by  the  Longs. 
Had  the  Pattons,  and  Lyon,  or  the  Longs,  or  any  other  person 
claiming  under  the  executory  agreement,  been  in  the  actual  oc- 
cupancy of  the  premises  at  the  date  of  McDaniers  purchase,  I 
; should  hold  that  such  possession  would  have  been  sufficient 
I  notice  of  itself.     But  as  no  one  was  then  in  possession,  and 
:  as  Baca  had  claimed  the  property,  and  had  the  prima  facie  title, 
there  was  nothing  sufficient  to  put  McDaniel  upon  inquiry.     If 
this  position  be  correct,  it  would  be  necessary  to  prove  actual 
;  notice  on  the  part  of  McDaniel  to  defeat  his  purchase.     This 
might  be  done  by  circumstantial  evidence,  if  the  circum- 
stimces  *estabhshed  would  satisfy  the  jury  that  he  did  in    [416] 
.  fact  know  of  Pattons'  and  Lyon's  claim. 

The  defendants'  counsel  made  various  points  and  exceptions 
in  the  Court  below,  in  answer  to  which  the  counsel  for  plaintiff 
insist  that  the  record  does  not  state  that  the  evidence  therein 
contained  was  all  the  evidence  given  in  the  case.  But  we  think 
this  ground  is  not  correct,  as  the  agreement  of  the  counsel  for 
both  parties,  that  the  "foregoing  is  a  correct  statement  of  the 
case  in  the  above  action,  to  be  used  on  motion  for  new  trial,  and 
on  appeal,  if  appeal  be  taken  by  either  party,"  is  sufficient  when 
taken  in  connection  with  the  fact  that  tibe  statement  purports  to 
give  the  testimony  of  all  the  witnesses,  whose  names  are  men- 
tioned in  another  part  of  the  record,  as  the  witnesses  examined . 
both  for  plaintiff  and  defendants. 

The  defendants'  counsel  objected  to  the  introduction  of  the 
deed  from  Baca  to  McDaniel,  and  the  several  mesne  conveyan- 
ces from  him  to  plaintiff  upon  certain  grounds  specified.  The 
objection  to  the  admission  of  the  deed  from  Mizner  and  Mc- 
Daniel to  Basye,  was  no  doubt  well  taken  for  the  reason  that  the 
seal  of  the  Court  was  not  attached  to  the  certificate  of  acknowl- 
edgment, though  otherwise  in  due  form.  But  this  objection 
was  afterwards  cured  by  the  testimony  of  McDaniel,  by  whom 
the  execution  of  the  deed  was  proved,  without  objection.  The 
objection  made  to  the  introduction  of  the  other  deeds,  was  proved 
without  objection.  The  objection  made  to  the  introduction  of 
the  other  deeds,  upon  the  ground  that  they  did  not  prove  title 
in  Baca,  and  therefore  not  in  plaintiff,  conceding  that  it  was  well 
taken  at  the  time,  was  afterwards  cured  by  the  introduction  of 
the  executory  agreement,  in  connection  with  other  testimony  on 
the  part  of  defendants.  For  it  seems  to  be  well  settled,  "that 
when  a  party  enters  into  the  possession  of  land,  claiming  under 
another,  and  in  subordination  to  his  title,  he  is  estopped  from 
questioning  it.    (1  Cal.   120,  470.)    The  defendants,  Longs,  j 
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claimed  under  Baca,  and  they  thereby  admitted  title  in  him  at 
the  time  of  the  execution  of  the  executory  contract,  and  as  thej 
did  not  attempt  to  show  that  Baca  had  conveyed  to  any  other 
person  before  the  deed  to  McDaniel,  they  were  precluded  from 
questioning  McDaniel's  title,  and  also  the  derivative  title  from 
him,  except  upon  the  ground  that  the  purchasers  took  with  no- 
tice, or  had  not  paid  value,  or  had  failed  to  record  their  convey- 
ances. The  objection  that  copies  of  the  deeds  were  received  in 
evidence,  without  accounting  for  the  absence  of  the  originals, 
was  not  made  in  the  Court  below,  and  cannot  be  made  here. 
The  objection  to  the  admission  of  the  deed  from  Pena  to  Mc- 
Daniel, and  the  instruction  in  reference  to  it,  seems  to  have 
been  well  taken,  as  no  sufficient  predicate  had  been  laid  for  its 
admission,  and  if  there  had  been,  the  instruction  is  too  broad. 
(See  my  opinion  in  the  case  of  Bird  v.  Dennison,  delivered  at 

this  term  of  the  Court.) 
[417]        *It  will  be  necessary,  in  the  next  place,  to  examine  the 
title  of  the  plaintiff,  arising  under  the  location  of  the  land 
warrants  upon  a  portion  of  the  premises  in  dispute.     The  right 
to  locate  these  warrants  upon  public  lands,  within  this  State, 
has  been  settled  by  this  Court  in  the  case  of  Nims  v.  Palmer 
et  al.,  6  Cal.  8.     The  only  question  that  can  arise  upon  this 
branch  of  the  case,  is  founded  upon  the  fact  that  plaintiff,  in 
March,  1852,  purchased  a  portion  of  the  land,  upon  which  the 
school  warrants  were  located,  from  Basye,  who  claimed  by  deed 
from  McDaniel,  the  warrants  having  been  located  in  1853.     The 
fact  that  the  plaintiff  had  purchased  from  BasytB,  and  he  from 
McDaniel,  would  estop  the  plaintiff,  as  between  him  and  the 
Longs,  from  disputing  the  title  of  Baca  to  the  land  described 
in  the  deed  to  McDaniel,  as  the  plaintiff  was  bound  to  know  the 
contents  of  all  the  mesne  conveyances  through  which  he  claimed. 
The  plaintiff  could  not,  then,  rely  upon  any  title  under  land! 
warrants,  so  far  as  they  were  located  upon  the  land  described  in ; 
the  deed  to  McDaniel.     Conceding  that  these  warrants  were  lo- . 
cated  partly  upon  the  McDaniel  tract,  and  partly  upon  other* 
land,  then  they  would  be  good  as  to  the  latter  portion,  if  other- . 
wise  unobjectionable.      The  fact  that  they  were  located  partly 
upon  land  admitted  to  be  private  land,  would  not  vitiate  the 
other  portion  of  the  location,  as  no  one  would  be  injured  in  such 
a  case  but  the  locator  himself,  while  the  State  would  be  the 
gainer,  and  could  not  object. 

The  other  objections  to  the  admissibility  of  testimony,  we 
think  were  not  well  taken. 

The  first  instruction  given  for  the  plaintiff  may  have  been' 
proper,  under  the  circumstances  of  the  particular  case.  The 
fourth  instruction  is  erroneous,  as  there  was  no  evidence  that 
Pena  had  any  title,  or  that  defendants  had  ever  admitted  ai^ 
title  in  him,  to  any  portion  of  the  premises  in  dispute. 

The  first  instruction  offered  by  defendants,  wluch  is  in  these 
words:  "That  the  possession  of  land  by  the  vendee,  under  a  con- 
>veyance,  is  such  evidence  of  title  as  amounts  to  constructive  no- 
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idee  to  creditors,  or  subsequeDt  purchasers,"  we  think  was  prop- 
erly refused,  as  being  too  broad  in  its  terms.  Had  it  been  con- 
fined to  possession  under  an  executory  contract  for  the  purchase 
of  land,  in  my  opinion  it  would  have  been  proper.  The  second, 
third  and  fourth  instructions,  given  by  the  Court,  at  the  request 
of  defendants,  were  as  strong  as  they  could  properly  ask,  and 
as  they  were  not  objected  to  by  the  plaintiff,  it  is  not  necessary 
to  express  any  opinion  in  relation  to  them.  The  fifth  instruction 
offered  by  defendant,  we  think  was  properly  refused.  In  the 
case  of  iVinans  et  al.  v.  Chrisly  et  aL,  4  Cal.  70,  it  was  held, 
that  in  ejectment,  one  or  more  defendants  may  be  sued,  and 
they  may  answer  separately,  or  demand  separate  verdicts,  and 
if  they  do  not  do  so,  they  will  be  concluded  by  the  gen- 
eral verdict.  The  *in3truction  given  by  the  Court,  on  1418] 
this  point,  was  more  than  the  defendants  had  a  right  to 
ask.  All  they  had  a  right  to  ask,  was  that  a  separate  verdict 
should  be  found  as  to  defendant  Jeans,  and  another,  as  to  de- 
fendants, the  Longs. 

The  first  portion  of  the  chaise  given  by  the  Court,  and  ex- 
cepted to  by  defendants,  which  construes  the  instrument  from 
Baca  to  Pattons  and  Lyon,  as  an  executory  contract,  I  think 
correct;  but  the  latter  portion  I  must  consider  as  erroneous.  I 
consider  the  possession  of  the  Pattons  and  Lyon,  and  of  the 
grantors,  as  the  possession  of  purchasers,  which  could  only  be 
terminated  either  by  legal  proceedings  on  the  part  of  Baca  to 
enforce  his  lien,  or  by  a  sale  to  an  innocent  purchaser. 

For  the  reasons  given,  I  think  the  judgment  of  the  Court  be- 
low should  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


BERET  V.  METZLER  et  al. 

>  New  TntAL — ^Insufficient  Gboitnds. — It  is  not  good  ground  for  anew  trial, 
that  the  defendant  discovered  material  testimony  at  too  late  a  period  to 
produce  the  same  at  the  trial.  It  would,  however,  be  good  ground  on 
which  to  base  a  motion  for  continuance. 

Idkm.  -A  party  is  bound  to  know  the  materiality  of  testimony,  except  in  the 
case  of  surprise  at  trial. 

Appeal  from  the  County  Court  of  Nevada  County. 

This  case  was  tried  before  a  justice  of  the  peace,  verdict  and 
judgment  for  plaintiff,  and  appeal  taken  to  the  County  Court; 
verdict  and  judgment  again  for  plaintiff.  Defendants  moved 
for  a  new  trial,  based  upon  the  affidavit  of  defendant  Metzler. 
Motion  overruled,  and  exception  and  appeal  taken. 

Francis  J.  Dunn,  for  Appellants. 

.  Dibble  dt  Lansing,  ioi  Respondent. 

1.    Cited  iCZocfcen&aiiin  ▼.  Pienon,  32  GaL  163.     See  Live  Tankte  Co,  y.  Oreg<m  Co.,  ante 
40. 
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Burnett,  J.,  after  stating  the  facts,  as  above,  delivered  the 
opinion  of  the  Court — Mubbay,  C.  J.,  concurring. 

The  affidavit  upon  which  the  motion  for  a  new  trial  was  alone 
based,  does  not  state  that  the  evidence  itself  was  not  discovered 
until  after  the  trial,  but  only  that  the  defendants  ''were  not 
aware  of  the  materiality  of  the  testimony  until  too  late  to  pro- 
cuie  it  in  time  to  use  on  the  trial."  It  was  not  stated  that  the 
materiality  of  this  testimony  was  discovered  too  late  to  apply  for 
a  continuance.  No  ground  for  surprise  is  stated,  nor  is  it  stated 
that  the  testimony  was  not  cumulative.  The  materiality  of  the 
testimony  is  so  evident,  that  due  negligence  could  not 
[419]  have  mis-*taken  it.  A  party  is  bound  to  know  the  mate- 
riality of  testimony  known  to  him,  except  in  cases  of  sur- 
prise at  the  trial.  And  when  the  party  cUscovers  new  testimony 
before  the  trial,  but  too  late  to  procure  it,  he  should  apply  for  a 
continuance. 

Judgment  affirmed. 


THE  CITY  OF  SACRAMENTO  v,  KIEK  bt  al.  . 

GoNTBAGT,  AiiTKBATioN,  HOW  Efvectkd. — Where,  in  a  snit  brought  by  a' 
municipal  corporation  upon  a  contract  made  under  an  ordinance,  the 
defendant  offered  to  prove  a  parol  change  in  the  contract,  which  the 
Court  refused  to  allow :  Hdd,  not  to  be  error,  as  the  change  in  the  con- 
tract could  only  be  by  ordinance. 

SuBKTiEs  WHEN  HOT  RELEASED  BY  NsoiiECT  TO  BuE. — ^Ncglect  to  Bue  a  con- 
tractor for  his  first  breach  of  contract  does  not  operate  so  as  to  release ; 
his  sureties  for  subsequent  breaches. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  vroa  an  action  by  the  city  of  Sacramento  against  John 
Eirk,  and  his  sureties,  Samuel  Norris  and  John  A.  Bead,  for  the 
breach  of  a  contract  dated  the  10th  day  of  October,  1853,  for  the 
erection  of  water-works  in  the  city  of  Sacramento.  The  testi- 
mony in  the  case  showed  that  the  contract  was  entered  into  on 
behidf  of  the  city  in  conformity  with  an  ordinance  previously 
passed,  and  that  the  chairman  of  the  committee  on  contracts 
and  the  mayor  were  therein  authorized  to  sign  the  same;  that 
P.  H.  Burnett  and  Jas.  R.  Hardenbergh  signed  the  contract  on 
behalf  of  the  city,  and  that  after  the  execution  thereof,  it  was 
reported  to  the  common  council,  and  ratified  by  them;  that  at 
this  time,  P.  H.  Burnett  was  chairman  of  the  committee  on  con- 
tracts, and  Jas.  R.  Hardenbergh,  mayor. 

The  defense  was,  that  after  the  signing  of  the  contract,  a  dif- 
ferent one  was  made  in  parol,  and  that  under  the  latter.  Kirk 
had  gone  on  and  completed  the  work  in  conformity  therewith, 
under  the  sanction  of  the  authorities  of  said  city,  and  that  the 
work  had  been  accepted  by  them.  On  the  trial,  counsel  for  de- 
fendant, Norris,  asked  a  witness,  Hardenbergh,  the  following 
questions,  which  the  Court  refused  to  permit  the  witness  to  an- 
swer.    To  which,  the  defendant  excepted: 
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1.  Was  the  water-works  building  built  at  the  same  place 
agreed  on  by  yourself  and  Mr.  Burnett,  on  the  part  of  the  city, 
and  Mr.  Kirk,  the  contractor^  when  the  contract  was  first  let 
out  and  entered  into? 

2.  Was  it  built  of  the  size  and  height  as  specified  in  the  writ- 
ten agreement? 

3.  Was  the  contract  mutually  altered  by  yourself,  Mr.  Bur- 
nett, and  Mr.  Kirk? 

4.  Did  the  city  afterwards  accept  the  work  as  now  done? 

*5.  Did  the  city  pay  (in  bonds)  for  the  new  work  at    [420J 
the  same  or  greater  or  less  price  than  that  originally 
agreed  on? 

The  Court  below  refused  to  allow  those  to  be  answered,  on 
the  grounds  that  no  change  in  the  original  contract  could  be 
made  by  the  city,  except  by  ordinance,  properly  authenticated 
bj  the  city  records;  and  that  if  any  was  so  made,  it  must  be 
proTed  by  the  introduction  of  the  ordinance,  or  city  records, 
authorizing  the  same. 

Plaintiff  had  judgment  for  three  thousand  eight  hundred  and 
«even  dollars  and  sixty-five  cents.  Defendants  moved  for  a  new 
trial,  which,  being  denied,  they  appealed  from  the  order  deny- 
ing the  same  and  the  judgment. 

Bobinson,  Beatty  &  BoUs,  for  Appellants. 

J.  W.  Winans  and  Horace  Smithy  City-Attorney,  for  Be- 
spondent. 

No  briefs  on  file. 

Terry,  J.,  delivered  the  opinion  of  the  Court — ^Murray,  0.  J., 
concurring. 

The  defendant,  Kirk,  contracted  with  the  plaintiff  to  construct 
a  reservoir  and  aqueducts  in  the  city  of  Sacramento,  according 
to  certain  specifications  contained  in  a  written  contract  between 
the  parties — the  other  defendants,  becoming  Kirk's  sureties  for 
the  performance  of  the  contract  on  his  part.  This  action  is 
instituted  to  recover  damages  arising  from  a  breach  of  said 
contract. 

The  first  error  assigned  is  the  admission  in  evidence  of  the 
written  contract  between  the  parties.  To  its  admission,  two  ob- 
jections were  made. 

First,  That  said  written  contract  had  been  superseded  by  a 
subsequent  parol  agreement.     And, 

Second,  That  no  foundation  had  been  laid  for  its  introduction 
by  proving  that  P.  H.  Burnett  and  Jas.  B.  Hardenbergh,  who 
signed  the  contract  for  plaintiff,  were  authorized  to  do  so. 

It  is  shown,  that  the  mayor  of  the  city  and  the  chairman  of 
the  committee  on  contracts  and  expenditures,  were  authorized 
by  ordinance  to  sign  the  contract  on  behalf  of  the  city.  It  is, 
also,  shown,  liiat  at  the  date  of  the  contract,  J.  B.  Hardenbergh 
was  mayor,  and  P.  H.  Burnett  chairman  of  said  committee,  and 
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that  the  contract  was  duly  signed  by  them,  and  the  building 
erected  under  it. 

The  second  error  assigned  is,  the  refusal  of  the  Court  below  to 
permit  defendants  to  prove  a  parol  change  of  the  contract.  This 
point  is  not  well  taken.  The  city  of  Sacramento,  by  the  J^erms 
of  its  charter,  could  only  act  through  its  corporate  authorities, 
and  the  original  contract  being  authorized  by  ordinance,  any 
alteration  in  it  could  only  be  shown  by  ordinance,  or  some  prop- 
erly authenticated  act.  The  object  in  offering  this  evi- 
[421]  dence  ^appears  to  have  been,  to  show  that  the  reservoir 
was  not,  in  fact,  constructed  according  to  the  specifica- 
tions in  the  written  contract,  and  that  plaintiffs,  with  a  knowl- 
edge of  the  fact,  accepted  and  paid  for  it. 

We  do  not  see  how  the  defendants  are  injured  by  the  accept- 
ance of  the  work  which  was  not  done  according  to  the  contract, 
nor  upon  what  principle  the  neglect  of  plaintiff  to  proceed 
against  defendant  for  the  first  breach  of  the  contract,  would 
operate  to  release  his  sureties  from  liability  for  subsequent  j 
breaches. 

The  damages  claimed  do  not  arise  from  any  insufficiency  or 
defect  in  the  reservoir,  but  from  defects  in  the  aqueducts,  in 
regard  to  which,  it  is  not  pretended  there  was  any  departure! 
from  the  terms  of  the  contract. 

Judgment  affirmed,  with  costs. 


BUSHNELL  v.  McCAULET. 

AaSNOT— Allbgation  in  Action  fob  AcoouNTiNa.  — In  an  action  against  an) 
agent  for  not  accounting,  etc.,  a  request  to  account  and  pay  over  must, 
be  alleged  in  the  complaint,  and  proved  at  the  trial. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  i 

The  complaint  in  this  case  sets  out  that  in  the  year  1855,  the 
plaintiff  delivered  to  defendant  the  sum  of  nine  hundred  and 
forty  dollars,  to  be  used  by  him  in  the  purchase  of  gold-dust  for 
plaintiff,  for  a  certain  commission  of  five  dollars  on  each  one 
thousand  dollars*  worth  of  gold-dust  bought. 

'*  That  the  said  defendant,  although  often  requested,  has 
hitherto  failed  and  neglected  to  account  for  and  pay  over  the 
aforesaid  sum  of  nine  hundred  and  forty  dollars,  either  in  money 
or  its  equivalent  in  gold-dust,  or  any  part  thereof,  except  the 
sum  of  two-  hundred  dollars,  leaving  a  balance  of  seven  hundred 
and  forty  dollars  due  and  unpaid. 

''  That  the  time  has  long  since  elapsed  when  the  said  defend- 
ant should  have  accounted  for  and  paid  over  the  said  sum  of 
seven  hundred  and  forty  dollars,  or  its  equivalent  in  gold-dust." 

The  answer  admitted  the  receipt  of  the  money,  and  the  terms 
of  the  agreement,  but  averred  that  defendant  acted  in  the  prem- 
ises as  the  agent  of  plaintiff.  That  he  had  converted  a  portion 
of  the  money  into  gold-duot,  which,  with  the  remainder  of  the 
money,  had  been  stolen. 
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That  be  had  used  reasonable  care,  diligence,  and  skill  in  the 
custody  and  preservation  of  the  same.  The  answer  specifically 
denied  a  demand.  At  the  trial,  after  plaintiff  had  rested  his 
case,  the  defendant  moved  for  a  nonsuit  on  the  ground 
that  no  *demand  was  alleged  or  proved.  The  Court  de-  [422] 
nied  the  motion,  and  afterwards  instructed  the  jury  **  that 
no  demand  was  necessary  in  this  action." 

Judgment  for  plaintiff,  and  defendant  appealed. 

Crocker  db  Eohiiison,  for  Appellant. 

The  complaint  does  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action,  in  this,  to  wit:  A  deposit  of  money,  for  a  spe- 
cific purpose  is  alleged,  and  there  is  no  allegation  of  a  demand, 
or  account  of  the  money.  (Story  on  Agency;  Story  on  Bail- 
ments, Sees.  107  and  120;  2  Greenleaf,  308;  9  J.  R.  361;  lieina 
V.  Cross,  6  Cal.  29;  1  Chitty  Plead.  331,  and  authorities  cited.) 

The  Court  erred  in  overruling  the  motion  for  nonsuit. 

1.  Because  there  was  no  evidence  showing  the  money  to  have 
been  delivered  to  defendant. 

2.  There  was  no  demand  for  a  return  or  account  proved,  and 
the  Court  ruled  it  was  unnecessary  to  prove  such  demand, 
therefore  the  Court  cannot  infer  a  demand  from  the  testimony. 

Smith  dc  Eardy,  for  Bespondent. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett, 
J.,  concurring. 

The  plaintiff  employed  the  defendant,  as  an  agent,  to  buy 
gold-dust,  allowing  him  a  certain  per  cent,  on  each  one  thousand 
dollars  purchased. 

The  declaration  alleges  a  deposit  of  nine  hundred  and  forty 
dollars  for  this  purpose,  and  a  refusal  by  the  defendant,  on  de- 
mand, to  account  for,  or  pay  over  said  money,  or  its  equivalent 
in  gold-dust. 

The  answer  specifically  denies  a  demand. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  no 
demand  had  been  proved.  The  Court  below  overruled  the  mo- 
tion, at  the  same  time  instructing  the  jury  that  a  demand  need 
not  be  shown.  This  was  error.  ''In  an  action  against  an  agent, 
for  not  accounting,  etc.,  a  request  to  account  and  pay  over  the 
balance  must  be  stated."  (1  Chitty's  Pleading,  Sec.  331,  and 
the  cases  there  cited. ) 

If  necessary  to  be  stated,  it  must  be  proven,  as  the  dUegata 
and  probata  must  correspond. 

Judgment  reversed,  and  cause  remanded. 
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[423]  ^LETTER  v.  PUTNEY  et  al. 

I  ExcEPTioNB,  WHSX  TO  BK  Taken. — A  party  cannot  take  his  cliances  for  a 
verdict  on  instructions  given  or  refused,  without  exception  taken,  and 
then,  after  verdict,  except  to  the  action  of  the  Court  upon  motion  for  a 
new  trial. 

Appeal  from  the  County  Court  of  Neyada  County. 

On  the  trial  of  this  case  in  the  Court  below,  certain  instruc- 
tions were  refused,  and  certain  other  instructions  given,  with- 
out exception  by  either  party.  The  jury  having  found  a  verdict 
for  the  plaintiff,  the  defendants  then,  for  the  first  time,  ex- 
cepted to  .the  action  of  the  Court  in  refusing  and  giving  the  in- 
structions. 

Motion  for  a  new  trial  was  overruled,  and  judgment  entered 
for  plaintiff.     Defendants  appealed. 

Dunn  and  Rowe^  for  Appellants. 

Menry  Meredith  ^  for  Bespondent. 

BuBNEiT,  J.,  after  stating  the  facts  in  the  case,  delivered  the 
opinion  of  the  Court — Terry,  J.,  concurring. 

It  was  decided  by  this  Court,  in  the  case  of  Fosien  v.  BasseUe 
and  others,  5  Cal.  468,  that  an  objection  to  the  form  of  a  deed 
must  be  made  on  the  trial  at  nisi  prvus.  So  it  was  also  decided 
in  the  case  of  Pearson  v.  Snodgrass,  6  Cal.  478,  that  an  excep- 
tion must  be  taken  in  the  Court  below,  to  the  admission  of  a 
deed  in  evidence,  otherwise  the  point  cannot  be  considered  on 
appeal.  And  in  the  case  of  Govillaud  v.  Tanner,  decided  at  the 
last  January  Term  of  this  Court,  it  was  held  that  a  party  con- 
senting to  admit  evidence,  subject  to  all  legal  exceptions,  thus 
devolving  on  the  Court  the  responsibility  of  discovering  what- 
ever objections  might  exist,  and  after  fishing  for  a  verdict  be- 
low, could  not,  for  the  first  time,  assign  his  objections  in  this 
Court. 

The  reasons  upon  which  these  decisions  rest,  would  seem  ap- 
plicable to  this  case.  A  party  cannot  first  take  his  chances  of  a 
verdict  upon  instructions  given  or  refused,  without  exception, 
and  then,  afterwards,  except  to  the  action  of  the  Court  upon  a 
motion  for  a  new  trial.  Had  he  made  his  objections  at  the 
proper  time,  the  Court  might  have  ruled  differently,  and  thus 
have  given  him  all  the  relief  he  desired. 

Judgment  affirmed. 

1.  cited  St,  John  V.  Kidd,  26  Cal.  267;  LohdeU  v.  Hoil,  3  Nev.  620. 
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♦DOMINGUEZ  V.  DOMINGDEZ.  [4241 

1  EQurrT^KsiiiEF  Babbbd  by  Lapsb  or  Tims. — Where  the  plaintiff  filed  a 
IhU  in  equity  in  1852,  to  set  aside  a  sale  of  land  made  in  1835,  on  the 
ground  of  fraud :  Held,  that  his  ri^ht  to  recover  wottld  be  barred  by  ten 
^ears*  prescription  under  the  Mexican  law,  and  that  the  full  period  hay- 
ing run,  he  could  npt  recoyer. 

Idem. —Per  Murray,  0.  J".— Courts  of  Eauitjr  generally  follow  the  analogy  of 
the  law  in  cases  where  Statutes  of  Limitation  are  inyoked;  one  oi  the 
defenses  peculiar  to  equity  being  the  lapse  of  time  or  staleness  of  the  de- 
mand. * 

I2I87BUCIION  ON  SpBdAL  IsBUZs. — In  a  ohancery  case,  where  the  jury  are 
summoned  to  find  certain  issues  of  fact,  which,  when  found,  are  not 
obligatory,  but  simply  obtained  for  the  purpose  of  informing  the  con- 
science of  the  Chancellor,  it  seems  that  it  is  no  error  to  refuse  to  in- 
struct the  jury  as  to  what  would  be  the  law  on  a  giyen  state  of  facts. 
In  such  a  case  the  jury  find  the  facts,  and  if  the  Court  adopt  the  find- 
ing, it  applies  the  law. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
County  of  Los  Angeles. 

The  appellant  filed  a  bill  in  chanceiy  to  set  aside  a  sale  of 
land  made  by  him  to  his  brother  in  1835. 

The  grounds  substantially  relied  on  are,  that  their  father  died 
during  the  minority  of  the  plaintiff;  that  Manuel,  the  respond- 
ent, took  charge  of  the  property  of  the  estate,  and  acted  in  the 
capacity  of  "  executor '  until  the  death  of  their  mother,  and 
after  her  death,  down  to  the  time  of  commencing  this  action; 
that  while  in  the  possession  of  the  property  of  said  estate 
(which  consisted  of  a  ranch  and  cattle,)  in  the  year  1835,  he  de- 
livered to  the  plaintiff  a  number  of  horses,  etc. ,  as  his  share  of 
the  stock;  that  the  plaintiff  signed  a  paper  which  the  defendant 
represented  to  him  to  be  a  receipt  for  said  cattle,  but  which,  he 
subsequently  discoyered,  was  a  deed  for  his  individual  interest 
in  said  ranch.  The  bill  alleges  fraud,  and  prays  for  a  cancella- 
tion of  said  deed,  etc. 

The  answer  denies  all  the  allegations  of  the  biD.  On  the  trial 
of  the  cause,  the  Court  directed  special  issues  to  be  framed,  and 
sent  to  a  jury.  The  facts  found  were  all  in  favor  of  the  defend- 
ant, and  against  the  allegations  of  the  plaintiff.  Upon  this 
special  verdict,  the  Court  rendered  a  decree  in  favor  of  the  de- 
fendant, from  which  plaintiff  appealed. 

Sloan  &  ffartman,  for  Appellant. 

The  plaintiff  asked  the  Court  to  instruct  the  jury  that  where  a 
person  takes  upon  himself  the  executorship  of  an  estate,  and 
takes  actual  possession  thereof,  he  continues  in  law  to  be  such 
executor  until  he  surrenders  such  estate,  and  renders  an  account 
thereof  as  required  by  law,  and  cannot  exonerate  himself  by  de- 
livering such  estate  to  any  person  not  legally  authorized  to  re- 
ceive the  same.  But  the  Court  refused  to  give  this  instruction, . 
and  the  plaintiff  immediately  excepted. 

X.  ated  Grattan  y.  Wiggint,  38  Cftl.  31. 
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[425]  *But  if  the  conveyance  to  the  respondent  is  to  be  sus- 
tained upon  any  just  principle  of  law,  it  does  not  follow 
that  the  complainant's  bill  should  have  been  dismissed. 

It  was  impossible  that  a  final  decree  could  have  been  rendered 
in  the  case,  with  any  certainty  of  being  right  or  proper,  without 
the  taking  of  an  account  of  all  the  personal  property  which  came 
into  the  hands  of  the  respondent,  of  its  increase,  andof  the  pro- 
fits and  disposition  of  the  same. 

No  account  of  any  kind  has  yet  been  rendered,  nor  has  any 
formal  surrender  of  the  estate  to  the  respective  heirs  been  made. 

Until  such  steps  have  been  taken,  the  Statute  of  Limitations 
does  not  commence  running.  One  who  holds  the  property  of 
others  in  his  hands,  whatever  may  be  the  form  of  the  trust  un- 
der which  he  holds  it,  cannot  claim  the  running  of  the  statute  in 
his  favor,  until  he  surrenders  it  up,  and  divests  himself  of  his 
trust,  or  by  some  open  act  or  declaration,  claims  to  hold  ad- 
versely to  the  cestui  que  trust,  and  not  then  unless  the  cestui  has 
notice  of  such  adverse  holding.  It  is  not  denied  that  Courts  of 
Chancery  are  unwilling  to  decree  an  account  when  the  transac- 
tion has  become  obscure  and  entangled  by  time.  There  is,  how- 
ever, no  certain  definite  rule  on  the  subject;  each  case  must 
depend  upon  the  exercise  of  a  sound  discretion  arising  out  of 
the  circumstances.     {Rayner  v.  Pearsal,  3  Johns.  Ch.  578,  586.) 

There  is  not,  in  this  case,  any  proof  of  an  open,  avowed,  ad- 
verse holding,  on  the  part  of  the  respondent,  to  warrant  the  ap- 
plication of  tiie  Statute  of  Limitations. 

J,  Lancaster  Brent,  for  Eespondent. 

Courts  of  Equity  will  not  encourage  stale  demands,  unless  an 
excuse  for  the  delay  be  shown. 

Here,  whatever  right  accrued,  accrued  in  1835.  The  com- 
plaint was  filed  in  October,  1852,  more  than  seventeen  years  af- 
ter the  cause  of  action  accrued. 

What  reason  does  the  appellant  show  for  not  bringing  his 
action  before  ?  The  only  one  he  alleges  is,  that  he  was  igno- 
rant of  the  existence  of  the  deed  until  1848,  and  this  allegation 
is  shown  to  be  false. 

Even  if  he  had  equities,  which  the  special  verdict  negatives, 
it  is  yet  submitted  that  equity  will  not  hear  his  demands  upon 
account  of  his  long  silence. 

The  single  and  only  authority,  quoted  in  the  brief  of  ap- 
pellant, affirms  this  doctrine.  (Rayner  v.  Fearsal,  3  Johns. 
Ch.  586.) 

In  cases  of  admitted  fraud,  eighteen  years  has  been  held  in 
the  English  Courts  as  a  complete  bar  against  setting  aside  a 
purchase  made  by  a  solicitor  from  his  client.  (Champion  v.  Rig- 
ley,  1  Eussell  &  M.  534.) 

And  in  a  case  where  the  purchaser  of  the  equity  of  redemption, 
belonging  to  infants,  fraudulently  colluded  with  the  exec- 
[426]  utrix,  ♦and  the  facts  were  undenied,  yet  the  Lord  Chan- 
cellor held  eighteen  years  a  complete  bar.  See  the  unre- 
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ported  case  of  Bonny  v.  Redyard,  quoted  in  Beckford  ^  al,  y. 
Wade,  in  17  Ves.  Jr.  97-8,  and  there  relied  on. 

The  whole  doctrine  applicable  to  this  branch  of  the  case,  is  to 
be  found  in  2  Spence's  Equitable  Jurisdiction,  60,  62. 

These  are  cases  of  admitted  fraud,  but  here  every  allegation 
of  fraud  is  negatived  by  the  verdict,  and  these  cases  borrow 
somewhat  from  the  analogy  of  the  Statute  of  Limitations  of 
twenty  years;  but  in  the  case  at  bar,  the  analogy  of  the  Spanish 
law  is  to  be  regarded,  and  there  the  equivalent  limitation  is  ten 
years.  But  how  could  this  instruction  be  pertinent  to  the  spec- 
ial issues,  because  it  is  to  be  borne  in  mind  that  the  jury  found 
no  general  verdict,  but  only  special  matters  submitted  to  them  ? 
What  bearing  could  it  have  had  on  the  case?  Admitting  that 
the  respondent  was  the  constructive  executor  of  the  estate  of  his 
father,  Cristobal  Dominguez,  who  died  in  1825,  how  can  that 
effect  the  purchase  of  the  interest  of  appellant  in  lands,  made  in 
1835,  in  good  faith,  for  a  fair  consideration,  and  without  undue 
influence? 

But,  as  was  before  remarked,  this  issue  was  immaterial,  and 
the  intervention  of  the  jury  was  only  to  assist  the  conscience  of 
the  Court.  The  Court  was  at  liberty  to  have  disregarded  the 
finding  altogether,  and  to  have  rendered  a  judgment  according 
to  its  understanding,  as  already  decided  in  this  Court. 

MuBBAT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court. 

The  first  error  assigned  by  the  appellant,  is  the  refusal  of  the 
Court  to  instruct  the  jury  as  requested.  There  was  no  error  in 
this;  first,  because  this  being  a  chancery  case,  and  the  jury  hav* 
ing  been  summoned  to  ascertain  certain  issues  of  facts,  which, 
when  found,  were  not  obligatory,  but  simply  desired  for  the 
purpose  of  informing  the  conscience  of  the  Chancellor,  there 
was  no  use  or  propriety  in  the  Court  instructing  them  as  to 
what  would  be  the  law  upon  a  given  state  of  facts.  It  was  their 
duty  to  find  the  facts,  and  if  the  Court  adopted  their  findings, 
it  was  its  duty  to  apply  the  law.  Second,  adinitting  the  instruc- 
tion to  have  been  correct,  as  a  mere  legal  proposition,  the  evi- 
dence distinctly  shows  that  during  the  lifetime  of  his  mother, 
the  defendant  had  not  acted  as  the  executor  of  his  father's  estate, 
but  had  assisted  her  in  taking  charge  of  the  property,  she  being 
in  possession  by  virtue  of  her  right  to  one  half  of  the  property 
>  of  the  husband,  as  well  as  the  testamentary  guardian  and  co- 
executrix  of  her  husband's  estate;  and  that  immediately  upon 
her  death,  the  defendant  delivered  up  all  the  property  in  his 
possession  to  her  executor. 

*The  second  error  assigned,  is  the  refusal  of  the  Court  [427] 
to  set  aside  the  verdict,  because  the  first  finding  was  not 
supported  by  the  testimony,  as  the  Court  itself  acknowledged. 
This  finding  is  wholly  immaterial,  and  cannot  affect  the  case. 
Besides,  it  was  shown  by  the  evidence,  and  found  by  the  jury, 
that  the  executor  of  the  widow  took  possession  of  the  estate  in 
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!the  Spring  of  1834,  and  if  such  was  the  case,  the  plaintife'  con- 
■nection  with  the  estate  previons  to  that  time  could  not  invalidate 
i  a  conveyance  made  one  year  after. 

The  remaining  errors  assigned  are,  that  the  Court  erred  in  en- 
tering a  decree  upon  the  verdict,  and  in  refusing  to  order  an 
acpount  between  the  parties. 

The  Court  was  compelled  to  enter  judgment  for  the  defend- 
ant, because  the  plaintiff  had  not  sustained  by  testimony  a  sin- 
gle allegation  of  his  bill.  On  the  other  hand,  the  evidence  only 
exculpated  the  defendant  of  all  fraud,  and  showed  that  the 
plaintiffs'  claim  rested,  for  its  foundation,  upon  bald  and  naked 
assertion. 

There  was  no  error  in  refusing  to  order  on  account,  because 
lit  was  not  asked  for  in  the  bill,  and  if  it  had  been,  under  the. 
case  made  by  the  evidence,  it  would  have  been  improper. 

There  is  another  ground  on  which  this  decision  might  be| 
placed  with  great  propriety.  That  is,  that  Courts  of  Equityj 
I  ought  not  to  afford  a  form  for  the  prosecution  of  stale  and  un*( 
(certain  demands.  After  sleeping  upon  his  rights  for  nineteenj 
'years,  a  party  should  not  be  allowed  to  come  into  Court,  and  de-j 
mand  relief  in  a  case  like  the  present.  As  a  general  propo-j 
sition.  Courts  of  Equity  will  follow  the  analogy  of  the  law,  inj 
cases  where  the  Statute  of  Limitations  is  invoked,  but  they  are  J 
not  always  governed  by  this  rule.  One  of  the  defenses  peculiar  | 
to  a  Court  of  Equity,  is  the  lapse  of  time,  or  staleness  of  the  de-^ 
mand.  In  some  instances,  they  have  refused  to  entertain  a  bill! 
to  set  aside  a  conveyance  confessedly  fraudulent,  on  the  ground 
that  the  party  had  slept  too  long  on  their  rights,  and  that  the 
peace  and  tranquility  of  the  community  ought  not  to  be  dis-> 
turbed  by  encouraging  such  litigation.  In  addition  to  this,  the 
; plaintiffs'  right  of  recovery  would  be  barred  by  ten  years'  pre-^ 
Ascription,  under  the  Mexican  law,  the  fuU  period  of  which  nadj 
I  run,  long  before  bringing  this  suit. 

Judgment  affirmed. 

BuBNKTT,  J. — ^I  concur  in  the  judgment,  and  place  my  opinion] 
.upon  the  last  ground  mentioned  by  the  Chief  Justice. 


[428]  *MoAIiLISTER  v.  STEODE  et  al. 

'  iMBOXiTEin?  Act  to  be  SnaciiiY  Pubsued. — A  party  who  seeks  the  benefit  off 
the  Insolvent  law,  must  comply  strictly  with  its  provisions. 

.Idem.— Where  an  insolvent  was  liable  on  a  note  made  by  S.  to  him,  and  by 
him  endorsed  to  B.,  and  by  him  over  to  M.,  and  describes  the  same  in* 
his  schednle,  viz:  *'To  B.  I  am  contingently  liable  for  one  thousand  dol-  < 
lars  and  interest,  as  endorser  for  one  ».,  upon  a  promissory  note,  made! 
and  executed  by  said  S.  to  said  B. :"  Held,  that  the  description  was  insuf- 
ficient, for  inaccuracy,  and  that  his  discharge  in  insolvency  is  no  bar  toj 
a  recovery  on  the  note. 

'Idem. — ^What  Petition  most  State. — The  petition  in  insolvency  must  statei 

1.    GitedJtKboiiv.JewtII,9Cal.478;Jr6i>MaMv.JrcUt,810aLie9^ 
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the  name  of  each  creditor,  if  known,  and  if  unknown,  saoh  fact  mnst 
be  stated. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
:  Cisco. 

The  defendant,  Strode,  made  his  promissory  note,  dated  No- 
nrember  30,  1H5S,  and  payable  six  months  after  date,  to  defend- 
ant, £.  L.  Beard,  or  order,  for  one  thousand  dollars.  The  note 
was  endorsed  in  blank  by  Beard,  and  passed  to  Julius  K.  Eose, 
•who  afterwards  passed  it  to  plaintiff.  Protest  was  waived  by 
Beard,  in  these  words,  endorsed  on  the  note:  "Protest  waived, 
E.  L.  Beard."  |In  December,  1854,  Beard  petitioned  the  Judge 
of  the  Third  Judicial  District  for  relief,  as  an  insolvent  debtor, 
under  the  Act  of  May  4,  1852;  and  attached  to  his  petition  were 
two  schedules,  referred  to  in  the  petition,  and  marked  "A" 
and  **B."  There  was  no  signature  to  the  petition,  and  none  to 
schedule  "A,"  but  schedule  **B"  was  signed  *'E.  L.  Beard," 
and  the  proper  affidavit  was  annexed  to  schedule  ''B,"  in  which 
affidavit  the  affiant  referred  to  "the  schedule  now  delivered  by 
me."  There  was  no  "list  of  losses*'  contained  in  the  schedule. 
Schedule  "A"  purported  to  contain  a  statement  of  debts  due  by 
'the  j^etitioner,  and  "B"  purported  to  contain  a  statement  of  his 
property  and  effects.  In  schedule  "A"  the  note  of  Strode  to 
Beard* was  thus  described:  "To  Julius  K.  Bose,  I  am  contin- 
gently liable  for  one  thousand  dollars,  and  interest,  as  endorser 
for  one  Strode,  upon  a  promissory  note,  made  and  executed 
by  said  Strode  to  said  Bose,  for  one  thousand  dollars,  dated 
■November  30,  1853,  given  for  cash  lent  by  Bose  to  Strode."  The 
•  consideration  of  the  note  was,  in  part  legal  services  rendered  by 
the  firm  of  McAllister  &  Rose,  as  attorneys,  to  Strode,  and  in 
part  money  due  by  Strode  to  Julius  K.  Bose.  Upon  a  division 
of  the  debts  due  to  the  firm  of  McAllister  &  Bose,  this  note  fell 
to  McAllister,  in  the  latter  part  of  1853,  who  brought  suit  upon 
the  same,  against  defendants,  in  May,  1856,  the  defendant. 
Beard,  having  been  discharged  under  the  proceedings  in  insol- 
vency, in  March,  1855.  The  defendant,  Strode,  made  no  defense, 
and  the  defendant.  Beard,  answered,  denying  the  allegations  of 
the  complaint,  and  setting  up,  affirmatively,  his  dis- 
charge, as  an  answer  *to  the  action.  The  plaintiff,  upon  [429] 
the  trial,  objected  to  the  introduction  of  a  certified  copy 
of  the  record  in  the  insolvency  proceedings,  upon  various 
grounds,  which  objection  was  overruled  by  the  Court  below,  and 
judgment  given  for  defendant.  Beard,  to  which  plaintiff  duly 
excepted,  and  then  appealed  to  this  Court. 

W.  S,  lieesf,  for  Appellant. 

Clarke  v.  WrigJU,  5  Mar.  N.  S.  122,  affirms  the  doctrine  laid 
down  in  Herring  v.  Levy,  4  Mar.  383.  Porter,  J.,  delivered 
the  opinion  of  the  Court:  "  The  creditor  who  brought  the  suit 
was  not  put  on  the  bilan,  (i.  e.  schedule,)  though  the  debt  to 
him  was.  He  was  endorsee  of  the  note,  and  the  insolvent  had 
,no  notice  of  the  transfer.  It  has,  only  lately,  been  decided  in 
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this  Court,  and  that  after  much  reflection,  for  the  point  was 
yery  doubtful,  that  persons  who  issue  negotiable  paper  must 
take  the  risk,  in  case  of  insolvency,  of  ascertaining  tJie  bona  fide 
holder;  and  that  their  neglect  in  doing  so  was  not  cured  by 
placing  the  debt  on  their  schedule,  in  the  name  of  the  payee. 
Herring  v.  Levy" 

Both  of  the  cases  last  cited  are  much  stronger  on  the  part  of 
the  defense,  than  that  shown  by  the  defendant  in  the  present 
action. 

In  both,  the  debt  is  correctly  described,  but  in  the  case  before 
the  Court  there  is  three-fold  error: 

1.  The  true  holder  is  not  given. , 

2.  The  note  is  incorrectly  described,  as  being  made  to  Bose^i 
'when  Beard  was  the  real  payee. 

3.  The  note  is  described  as  a  contingent  liability,  when,  in 
-fact,  it  had  been  an  absolute  debt  against  defendant  for  nearly 
;seveiv  months  previous  to  his  petition  in  insolvency. 

Suppose  the  plaintiff  had  examined  the  schedule  of  defendant, 
'being  acquainted  with  the  provisions  of  the  statute,  he  would 
i  naturally  have  looked  first  for  his  own  name  among  the  list  of 
creditors;  not  finding  it  there  he  would  then  have  looked  tOf 
i  those  debts  set  down  to  unknown  creditors. 

Not  seeing  his  own  name  specified  in  the  list  of  creditors,  and  i 

{not  finding  his  debt  among  those  ascribed  to  unknown  holders,  ! 

would  he  not  reasonably,  and  properly,  and  without  possible 
charge  of  want  of  diligence,  conclude  that  the  demand  he  held, 
was  not  enumerated  in  the  insolvent's  schedule? 

The  designation  of  the  real  creditor,  or  a  statement  that  the: 
I  creditor  is  unknown,  are  the  only  two  cotu^ses  sanctioned  by  the 
statute;  anything  else  is  a  departure  from  the  law,  and  violates 
the  familiar  rule  that  a  statutory  proceeding,  in  derogation  of 
the  common  law,  must  be  strictly  pursued,  to  be  in  any  way  J 
operative  and  efficient. 

I  [430]       *Lockwood  db  Wallace,  for  Eespondent 
No  brief  on  file. 

Burnett,  J.,  after  stating  the  facts  of  the  case,  delivered  the) 
opinion  of  the  Court. 

The  counsel  for  the  defendant,  Beard,  has  filed  no  brief  and! 
cited  no  authorities,  except  the  opinion  of  the  Court  below,  as 
found  in  the  transcript.  The  counsel  for  plaintiff,  in  his  brief, 
refers  to  the  cases  of  Bainbridge  v.  Clay,  3  Mar.  N.  S.  262;  Herring 
V.  Levy,  4  Id.  383,  and  Clarke  v.  Wright,  5  Id.  122.  The  statute 
of  Louisiana,  for  the  relief  of  insolvent  debtors,  was  passed. 
March  25, 1808,  and  repealed  the  previous  Act,  passed  July  3„ 
1805,  and  various  amendatory  Acts  were  subsequently  passed 
prior  to  1827.  (1  Deslix's  Digest,  567.)  The  proceedings  re- 
ferred to  in  the  cases  cited,  were  had  under  the  statutes  of 
Louisiana;  and  the  principles  settled  will  apply,  in  part  at  least,, 
to  some  of  the  questions  arising  in  this  case. 
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The  first  question  naturally  arising  in  this  case,  regards  the 
rule  of  construction  applicable  to  our  statute.  In  the  first  case 
cited  from  Martin's  Reports,  the  learned  Judge,  in  delivering 
the  opinion  of  the  Court,  said:  **  The  right  accorded  by  law  to 
an  unfortunate  debtor,  to  cede  his  property  to  his  creditors,  and 
thereby  be  relieved  from  personal  arrests  and  pursuit  for  debts, 
may  be  properly  considered  a  privilege  and  benefit  enacted 
exclusively  for  him.  To  avail  himself  of  such  privilege,  all 
the  requisites  of  law  should  be  fully  complied  with  on  his  part, 
and  so  far  as  he  has  failed  to  comply  with  them,  he  loses  its 
benefit." 

The  same  doctrine  was  laid  down  by  this  Court  in  the  case  of 
Cheever  v.  Hmjs,  3  Cal.  471.  In  that  case  it  was  held  that, 
"the  legislature  has  pointed  out  the  mode  by  which  these  per- 
sons may  escape  from  the  liabilities  which  misfortune,  or  their 
own  imprudence,  may  have  brought  upon  them;  to  do  this  a 
certain  course  must  be  pursued,  and  unless  it  is  strictly  followed, 
all  the  benefits  of  the  Act  are  lost." 

From  these  authorities  it  legitimately  follows — that  the  rule 
of  strict  construction  must  be  applied  to  the  Act,  and  he  who 
asks  to  enjoy  its  benefits,  must  comply  strictly  with  its  requisi- 
tions. And  this  rule  would  seem  to  be  founded  in  the  most  • 
manifest  justice.  When  a  party  asks  to  be  entirely  absolved 
from  all  future  liability  upon  his  honest  contracts,  and  thus  to 
throw  upon  his  innocent  creditors  the  loss  occasioned  by  his  own 
misfortunes,  or  his  own  negligence  and  mismanagement,  he 
should  surely  comply  strictly  with  the  little  the  law  requires  him 
to  do.  Having  enjoyed  the  result  and  product  of  the  honest  la- 
bor of  others,  and  having  had  all  the  chances  of  speculation  ex- 
clusively to  himself^  then,  when  he  seeks  to  throw  all  the  losses 
upon  those  who  furnished  him  the  means  upon  which  to 
operate,  it  is  certainly  *his  plain  duty  to  comply  strictly  [431] 
with  the  law,  which  affords  him  a  mode  of  paying  his 
debts  so  summary  and  so  easy. 

It  is  evident,  from  the  whole  drift  and  spirit  of  the  Act,  as 
well  as  from  its  terms,  and  the  nature  and  reason  of  the  case, 
that  it  was  only  intended  for  the  relief  of  the  honest  and  bona 
fide  debtor,  that  it  was  not  its  purpose  to  reward  fraud;  and  for 
that  reason,  all  the  guards  provided  by  the  statute  to  prevent 
fraud  on  the  part  of  the  debtor,  and  to  protect  the  just  rights  of 
creditors,  should  be  preserved  and  rigidly  enforced  by  the 
Courts.  These  proceedings  are  novel  and  extraordinary;  are 
created  by  statute  in  derogation  of  the  common  law  and  of  com- 
mon right,  and  should  bo  strictly  enforced. 

The  only  objection  we  shall  notice,  is  the  alleged  insufficiency 
of  the  description  of  the  debt  in  the  schedule  "A." 

The  statute  of  Louisiana  requires  the  insolvent  to  give  "  the 
names  of  his  creditors  "  in  his  schedule;  and  our  statute  requires 
him  to  give  "the  names  of  his  creditors,  if  known."  In  the  case 
of  Herring  v.  Letif,  the  note  sued  upon  was  made  payable  to 
Isaac  Riley,  and  by  him  regularly  endorsed  to  Herring.    In  the 
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proceedings  in  insolvency,  the  note  sued  on  was  placed  to  the 
credit  of  the  original  payee,  and  not  to  that  of  the  plaintiff.  The 
Court  held,  "that  persons  who  issued  negotiable  paper,  must 
take  the  risk,  in  case  of  insolvency,  of  ascertaining  the  bona  fide 
holder,  and  this  neglect,  in  so  doing,  is  not  cured  by  exhibiting- 
the  debt  due  to  the  original  payee  when  the  note  has  been  regu- 
larly transferred  to  another  person."  This  decision  was  affirmed 
in  the  subsequent  case  of  Clark  v.  WriglUj  and  seems  to  be  the 
settled  construction  of  the  Supreme  Court  of  Louisiana.  In  both 
these  cases,  the  notes  were  correctly  described,  but  the  names 
of  the  then  present  holders  were  not  given. 

The  third  section  of  our  statute  requires  the  names  of  the 
creditors,  if  known,  to  be  given,  and  this  undoubtedly  means 
present,  not  past  creditors.  There  are  only  two  ways  in  which 
the  insolvent  can  comply  with  this  requisition.  First,  he  must 
give  the  name  if  known;  second,  if  the  creditor  be  unknown,  he 
must  state  the  debt  correctly,  and  the  fact,  that  the  creditor  is 
unknown.  In  the  present  case,  the  petitioner  should  have  sim- 
ply stated  the  facts,  that  Strode  made  the  note  to  him  or  order, 
bearing  a  certain  date,  due  at  a  certain  time,  and  for  a  specified 
amount,  and  that  he  endorsed  it  in  blank,  and  passed  it  to  Bose, 
but  did  not  then  know  who  was  the  bona  fide  holder.  The  name 
of  the  creditor  was  not  given,  and  it  was  not  alleged  that  his 
name  was  unknown,  and  the  note  was  not  so  described  that  the 
real  owner  could  have  come  into  Court  without  further  proof, 
and  obtain  his  share  of  the  estate  of  the  insolvent,  because  the 
bare  production  of  the  note  itself  would  not  have  proved  that  it 
was  the  same  note  as  described  in  the  schedule. 

The  grave  importance  of  the  other  points  involved,  and 

[432}    the  '^'limited  examination  given  the  case  by  the  counsel, 

render  it  most  prudent  for  us  not  to  pass  upon  other 

features  of  the  case.     The  Court  below  will  render  judgment  for 

the  plaintiff  in  accordance  with  this  opinion. 

MuBBAT,  C.  J. — I  concur  in  the  foregoing  judgment,  because 
the  note  sued  on  is  improperly  described  in  tiie  defendant's 
schedule.  It  is  drawn  payable  to  E.  L.  Beard,  and  not  to  Bose.. 
Upon  the  other  questions  decided,  I  express  no  opinion. 


THE   PEOPLE  Ex  Eel.    THE  ATTOBNEY-GENEEAL  v.\ 
SCANNELL.* 

Quo  Wabbanto,  Bemedt  by. — An  information  in  the  nature  of  a  quo  tear-; 
rardOy  is  the  proper  proceeding  to  try  the  title  to  an  office. 

Idem  — What  Plaintiff  muwt  Show. — In  a  proceeding  against  an  officer  da 
facto,  to  compel  him  to  deliver  the  books  and  papers  of  his  office  to  a 
party  claiming  the  office,  the  plaintiff  must  show  pnma^ocie — first,  that 
a  vacancy  existed,  and  second,  that  he  is  entitled  to  fill  it. 

Official  Bond,  when  to  be  Filed. — Where  the  law  requires  an  officer  to 
file  a  new  bond  within  two  days  after  the  meeting  of  the  supervisors, 
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'     ■ '         ^ ' — — 

the  officer  has  the  whole  of  the  two  days  succeeding  the  day  of  meetiug, 
to  execute  and  present  his  bond. 

Idx3£.—Dzfem8E  in  AcnoN  OP  Quo  Wabramto.— Where  the  board  of  ex- 
aminers, authorized  to  approve  the  new  bonds  required  by  law  of  the 
officers  then  in  office,  refuse  to  act,  an  officer  abeady  in  office,  is  not 
compelled  to  sue  out  a  mandamus  to  compel  such  action ;  and  he  may  set 
up  such  failure  to  act,  in  defending  hi.s  right  to  the  office. 

Idem. — ^Effect  of  Fatlube  to  Appbotx. — The  refusal  to  act  by  a  board  of 
officers,  when  required  by  law  to  act,  is  not  the  exercise  of  a  discretion, 
and  is  conclnsiyc  upon  no  one.  The  failure  to  approve  of  an  official 
hond  is  not  the  fault  of  the  officer — it  does  not  release  his  sureties — nor 
can  it  work  a  forfeiture  of  his  office. 

^Idzm. — Who  Authorized  to  Afpbote. — The  defendant  being  elected 
sheriff  of  the  County  of  San  Francisco,  in  ISeptember  1855,  on  July  26, 
185(r,  and  after  the  Consolidation  Act  went  into  effect,  one  of  the  de- 
fendant's sureties  applied  to  the  County  Judge  to  be  released  from  fur- 
ther liability;  on  the  Cth  of  August,  the  Judge  declared  the  office  vacant, 
by  reason  of  the  failure  of  defendant  to  file  new  bonds:  Held,  that  the 
County  Judge  had  no  jurisdiction— the  new  law,  then  in  force,  vesting 
the  power  of  approving  the  bonds  of  such  officer,  in  the  County  Judge, 
auditor,  and  president  of  the  board  of  supervisors. 

Ai'PEAL  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

This  was  a  proceeding  in  the  District  Court  of  the  Twelfth 
Judicial  District,  under  the  provisions  of  the  three  hundred  and 
tenth,  and  following  sections,  of  the  Practice  Act,  against  the 
defendant,  for  unlawfully  holding  and  exercising  the  office  of 
sheriff,  of  the  County  and  City  of  San  Francisco.  The  informa- 
tion states  substantially,  that  the  defendant  was  elected  sheriff 
of  the  County  of  San  Francisco  in  September,  1855,  took  the 
oath  of  office,  gave  bonds,  and  duly  entered  upon  the  duties  of 
the  office;  that  on  the  26th  day  of  July,  1856,  Charles  Cook, 
one  of  the  sureties  upon  the  official  bond  of  defendant,  pre- 
sented his  petition  to  the  County  Judge  of  that  county, 
pray-*ing  to  be  relieved  of  all  future  liability  on  the  [433] 
bond;  that  on  the  6th  day  of  August,  1856,  the  County 
Judge  made  an  order  declaring  the  office  vacant,  by  reason  of 
the  failure  of  defendant  to  file  a  new  bond,  as  required  by  the 
order  of  the  Judge;  that  by  the  provisions  of  the  fourteenth 
section  of  the  Consolidation  Act  of  April  19th,  1856,  the  de- 
fendant was  required  to  execute  a  new  bond  within  two  days 
after  the  first  meeting  of  the  board  of  supervisors;  that  said 
board  met  on  the  9th  day  of  July,  1856;  that  defendant  did  not 
execute  a  new  bond  within  the  time  limited,  and  that  the  board 
of  supervisors,  on  the  17th  day  of  July,  declared  the  office 
vacant.  The  defendant  answered,  that  he  presented  to  the 
County  Judge,  on  the  6th  day  of  August,  a  new  official  bond, 
but  the  Judge  arbitrarily,  and  without  good  and  sufficient  cause, 
rejected  the  sureties  offered  by  defendant,  and  refused  him  fur- 
ther time  to  procure  other  sureties;  that  within  the  time  re- 
quired by  the  Consolidation  Act,  he  proceeded  to  execute  and 
deliver  a  new  official  bond  with  sufficient  sureties,  and  presented 
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the  same  for  approval  before  the  County  Judge,  auditor,  and 
president  of  the  board  of  supervisors,  but,  that  said  board  of 
examiners  arbitrarily,  and  without  sufficient  cause,  refused  to 
proceed  with  the  justification  of  his  sureties,  or  the  approval  of 
his  bond,  and  did  deny  to  the  defendant  his  right  to  nave  his 
bond  approved,  by  refusing  to  act  thereon.  To  this  answer 
there  was  a  demurrer,  and  judgment  thereon  was  given  against 
the  defendant,  from  which  he  appeals  to  this  Court. 

McDougaXl,  Aldrich  and  Sharp,  for  Appellant. 
No  brief  on  file. 

J.  B,  Crockett,  for  Respondent. 

We  insist  that  the  proceedings  before  the  County  Judge  were 
in  strict  conformity  with  the  statute  of  May  23,  1853.  (B.  S. 
772.) 

That  the  proceedings  before  the  County  Judge  were  judicial 
in  their  nature,  and  the  order  vacating  the  office  is  a  judgment, 
and  does  not,  therefore,  come  within  the  princix)le  decided  in 
Burgoyne  v.  The  Supervisors. 

That  the  constitutional  authority  of  the  County  Judge  is  not 
confined  to  the  special  cases,  over  which  the  County  Court  has 
jurisdiction,  under  section  nine,  article  six,  of  the  Constitution. 
Under  the  next  preceding  section,  he  exercises  general  jurisdic- 
tion in  criminal  cases,  as  Judge  of  the  Court  of  Sessions,  and 
'*  shall  also  perform  such  other  duties  as  shall  be  required  by 
law."  It  is  evident,  therefore,  that  the  Constitution  does  not 
limit  his  jurisdiction  to  the  ''special  cases"  mentioned  in  the 
next  section,  but  distinctly  authorizes  the  Legislature  to  require 

other  additional  duties  of  him. 
[434]  *But  the  proceedings  against  Scannell  do  come  fairly 
within  the  meaning  of  the  term,  ''special  cases,"  which 
arc  defined  by  the  Supreme  Court,  to  be  "  such  new  cases  as  are 
the  creation  of  statutes,  and  the  proceedings  under  which  are  un- 
known to  the  general  framework  of  Courts  of  Common  Law  and 
Equity."     (Parsons  v.  Tuolumne  Water  Co,,  5  Cal.  43.) 

The  proceedings  by  which  a  surety  on  an  official  bond  may 
compel  his  principal  to  give  a  new  bond,  on  pain  of  removed 
from  office,  is  entirely  a  statutory  proceeding,  unknown  at  com- 
mon law,  and  is,  therefore,  a  special  case,  within  the  foregoing 
definition. 

The  County  Courts,  as  Courts,  under  the  Constitution,  do 
not  of  necessity  have  jurisdiction  in  all  "special  cases."  The 
language  of  the  Constitution  is,  that  the  County  Court  shall 
have  jurisdiction  in  such  special  cases  as  the  Legislature  may 
prescribe."  In  this  case,  the  Legislature  has  conferred  upon 
the  judge  of  the  County  Court,  jurisdiction  of  the  subject-mat- 
ter. This  is  substantially  conferring  it  upon  the  Court,  the 
Judge  being  the  sole  Judge  of  that  Court.  But  if  it  be  other- 
wise, there  is  nothing  to  prohibit  the  Legislature  from  confer- 
ring such  authority  upon  the  Judge,  who  is  a  judicial  officer, 
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with  certain  prescribed  duties,  and  who  "shall  perform  such 
other  duties  as  shall  be  prescribed  by  law."  To  hear  and  decide 
such  applications  from  sureties,  for  relief,  is  one  of  those  ''other 
duties"  ''required  by  law,"  and  it  is  a  duty  which  the  Constitu- 
tion and  laws  do  not  impose  upon  any  other  tribunal  or  officer. 

That  the  three  justices  of  the  peace  who  performed  the  duties 
of  supervisors,  were  officers  de  facto,  because. 

First,  They  actually  performed  the  duties  of  the  office,  and 
the  public  aquiesced  in  it. 

Second,  They  entered  the  office  with  a  color  of  title,  and  were 
not  mere  usurpers. 

Wilcox  V.  Smith,  5  Wend.  231;  McKim  v.  Samers,  1  Penn.  297: 
Burke  v.  Elliot,  5  Ired.  355;  Plymouth  v.  Fainler,  17  Conn.  585. 

That  being  officers  de  facto,  their  acts  were  valid  as  to  third 
persons  and  the  public,  and  the  right  to  exercise  the  office,  or 
the  validity  of  their  acts,  cannot  be  inquired  into  in  a  collateral 
proceeding.  {Mclnsiry  v.  Tanner,  9  Johns.  135;  People  v.  Col- 
lijis,  7  Id.  549;  Burke  v.  Elliot,  4  Ired.  355,  368;  GiUiam  v.  Bed- 
dick,  3  Scam.  483;  McKim  v,  Somers,  1  Penn.  297;  Plymouih  v. 
Painter,  17  Conn.  585;  Hoagland  v.  Calvert,  1  Spencer,  387; 
Farmers  v.  Cheater,  6  Humph.  458;  Smiih  v.  Stale,  19  Conn.  483, 
489;  Aulanier  v.  Governor,  1  Tex.  653;  Taylor  v.  Skrine,  3  Brev. 
516.) 

That  the  Legislature  had  the  right  to  cause  Scannell  to  renew 
his  bond  before  the  supervisors,  in  the  manner  and  within 
the  '*'time  required,  on  pain  of  removal  from  office;  and    [435] 
having  failed  to  comply  with  the  law,  his  office  was  prop- 
erly declared  vacant. 

The  action  of  the  County  Judge,  and  of  the  board  of  super- 
visors, in  declaring  the  office  vacant,  is  conclusive,  and  cannot 
be  inquired  into  in  a  collateral  proceeding;  this  point  is  con- 
clusively settled,  and  all  the  authorities  upon  it  are  reviewed  at 
length  in  People  v.  Collins,  10  Wend.  56. 

This  is  a  collateral  proceeding,  and  is  not  in  any  proper  legal 
sense,  a  direct  proceeding.  A  mandamus,  directed  to  tne  super- 
visors, or  County  Judge,  to  compel  them  to  act  upon  Scannell's 
application  to  renew  his  bond,  or  any  other  process  addressed  to 
and  intended  to  coerce  the  supervisors,  or  County  Judge,  would 
have  been  a  direct  proceeding.  No  such  steps  were  taken,  and 
the  action  of  the  supervisors,  or  County  Judge,  are,  therefore, 
conclusive,  and  cannot  be  impeached  in  this  action. 

If  the  board-  of  supervisors  had  the  constitutional  power  to 
approve  official  bonds,  .then  their  action  is  conclusive,  and  Scan- 
nell is  manifestly  out  of  office,  under  the  Consolidation  Act;  but 
if  the  supervisors  had  not  such  power,  then  the  power  remained 
with  the  County  Judge,  and  Scannell  is  out  of  office,  under  the 
proceedings  before  Judge  Freelon.  Both  having  declared  the 
office  vacant,  and  the  power  to  do  so  being  plainly  in  one  or  the 
other,  and  the  judgment  of  each  being  conclusive,  until  reversed 
or  set  aside,  Scannell  is  out  of  office  by  virtue  of  one  or  the  other 
of  the  said  proceedings. 
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Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Murray,  C.  J.  concurring. 

The  first  question  arising  upon  the  record,  regards  the  ralidity 
of  the  proceedings  before  the  County  Judge.  These  proceedings 
were  had  under  the  Act  of  May  18,  1853,  Comp.  L.  772.  The 
first  section  requires  **  any  Court,  Judge,  board,  officer,  or  per- 
son, whose  duty  it  is  to  approve  the  official  bond  of  any  officer," 
to  issue,  under  certain  circumstances,  shown  to  exist  by  the  affi- 
davit of  a  credible  witness,  a  citation  to  such  officer  to  appear 
and  show  cause  why  his  office  should  not  be  vacated;  and  if  the 
officer  foil  to  show  good  cause,  or  fail  to  give  ample  additional 
security,  an  order  shall  be  made,  declaring  the  office  vacant. 
13y  the  subsequent  sections  of  the  Act,  proceedings  may  be  had 
against  the  officer  by  **  every  surety  on  the  official  bond,"  be- 
fore *  *  the  Court,  Judge,  board,  officer,  person  or  persons,  au- 
thoiized  bylaw  to  approve  such  official  bond;"  and,  ''unless 
such  officer  shall  have  given  good  and  ample  surety,"  his  office 
shall  be  declared  vacant;  and  in  case  the  officer  either  gives  or 
fails  to  give  the  new  bond,  the  surety  is  released  from  aU  future 
liability  upon  the  former  bond. 

The  bond  on  which  Cook  was  surety,  was  approved  by  the 
County  Judge,  according  to  the  law  then  existing.  But, 
[436]  before  *these  proceedings  were  commenced,  the  Consoli- 
dation Act  went  into  effect  on  the  first  of  July,  1856;  and 
by  the  provisions  of  the  fourteen  section  of  that  Act,  the  bonds 
and  sureties  of  all  officers  of  the  city  and  county  of  San  Fran- 
cisco, must  be  approved  by  the  County  Judge,  auditor,  and 
president  of  the  board  of  supervisors.  The  defendant  insists 
that  the  County  Judge  had  no  jurisdiction,  and,  therefore,  the 
proceedings  before  him,  upon  the  petition  of  Cook,  were  void, 
the  Consolidation  Act  having  taken  from  the  County  Judge  the 
power  to  approve  official  bonds,  and  vested  it  in  a  board  of  offi-. 
cers,  of  which  he  was  only  one  of  the  members. 

This  position  would  seem  to  be  correct.  The  phrase  '*  per-i 
sons  authorized  by  law  to  approve  such  official  bond,"  does  not 
refer  to  the  person  who  did  in  fact  approve  the  particular  bond, 
but  it  refers  to  the  board  or  person  then  authorized  to  approve 
''  such  official  bond;"  that  is,  a  board  of  that  character.  If  it 
had  been  the  intention  of  the  Act  to  confine  the  jurisdiction  of 
huch  cases  to  the  same  officer  who  approved  the  particular  bond, 
then  it  would  ni>t  have  used  language  in  the  present  tense, 
**  persons  authorized  to  approve,"  but  would  ha^e  said  "per- 
sons who  approved  such  bond."  The  different  provisions  of  the* 
statute,  when  taken  together,  clearly  sustain  this  view.  The 
surety  must  proceed  before  the  person  or  board,  who  would  be 
authorized  to  approve  the  **  new  bond,"  in  case  the  officer  should 
execute  one.  The  new  bond,  in  this  case,  could  only  be  ap- 
proved by  the  County  Judge,  auditor,  and  president  of  the 
board  of  supervisors.  The  bonds  of  all  officers  of  the  city  and 
county  of  San  Fi*ancisco  could  only  be  approved  by  them;  and 
Scannell  was,  after  the  taking  effect  of  the  Consolidation  Act, 
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by  its  own  terms,  strictly  on  o£Scer  of  that  city  and  county. 
As  such,  any  official  bond  executed  by  him  must  be  approved 
by  the  board  of  examiners,  if  I  may  properly  so  call  them. 
The  new  sureties  given  by  him  in  such  case,  must  possess  the 
qualifications  required  by  the  fourteenth  section.  The  bond  to 
be  given  by  him,  upon  the  petition  of  Cook,  was  a  new  bond, 
to  operate  in  future,  and  must  come  under  the  provisions  of  the 
Consolidation  Act  as  to  its  approval,  and  the  qualifications  of 
the  sureties. 

If  these  views  be  correct,  then  the  proceedings  before  the 
County  Judge  were  void  for  want  of  jurisdiction,  and  the  order 
made  by  him  did  not  discharge  Cook,  and  did  not  affect  the 
rights  of  the  defendant  in  any  manner  whatever. 

The  next  question  regards  the  effect  of  the  refusal  of  the 
board  of  examiners  to  act,  and  the  resolution  of  the  board  of 
supervisors,  declaring  the  office  vacant;  and,  for  the  purposes  of 
this  question,  the  answer  must  be  taken  as  true. 

The  learned  counsel  for  the  people  insists,  that  the  action  of 
the  board  of  supervisors,  in  declanng  the  office  vacant,  is  con- 
clusive upon  the  defendant,  and  cannot  be  questioned  by 
him,  '^'in  a  collateral  proceeding,  and  then  contend  that  [437] 
this  is  such  a  proceeding.  In  support  of  this  ground, 
they  refer  to  the  case  of  Ihe  People  v.  Collins.  19  Wend.  56. 
This  case  was  a  Reading  one,  and  seems  to  have  been  very  fully 
considered.  The  general  doctrine]  laid  down  in  that  case,  is 
well  expressed  by  the  reporter  in  these  words: 

<'  When  the  discharge  of  a  duty,  created  by  Act  of  the  Legis- 
lature, is  confided  to  a  special  commission,  and  the  duty  is  in 
its  nature  judicial,  this  Court  will  not  collaterally  revise  the  do- 
ings of  the  commissioners,  and  hold  as  void  the  final  determi- 
nation made  by  them,  in  the  exercise  of  their  discretion,  or 
judgment." 

The  correctness  of  this  general  principle  must  be  conceded, 
and  it  was  correctly  applied  to  the  facts  of  that  particular  case. 
It  i^pears  that  certain  commissioners  had  been  appointed,  by 
act  of  the  Legislature,  to  lay  out  a  public  highway,  on  the  most 
direct  and  eligible  route,  from  one  given  point  to  another,  com- 
mencing at  or  near  the  first,  and  terminating  at  or  near  the 
second  point  mentioned.  The  route  adopted  by  the  commission- 
ers was  '*  strikingly  injudicious,"  and  the  town  commissioners, 
whoso  duty  it  was  to  open  the  road,  therefore  refused  to  do  so, 
and  a  rule  for  a  peremptory  mandamus  was  granted,  to  compel 
them  to  do  their  duty.  In  delivering  the  opinion  of  the  Court, 
Mr.  Justice  Cowen  reviews  several  leading  cases,  English  and 
American,  most  of  them  sustaining  the  view  taken  by  him.  In 
the  case  of  Griffin  v.  House  (18  John.  397),  the  company  was 
authorized  to  erect  their  easternmost  gate  near  a  certain  point. 
They  first  erected  it  within  one  and  three  fourths  miles,  then 
changed  it  to  a  point  within  one  mile,  and  at  last  located  it  at  a 
point  two  and  three  fourths  miles  from  the  place  designated, 
llie  toll-gatherer  was  sued  for  collecting  toll  at  this  latter  point* 
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The  action  was  sustained  upon  two  grounds:  First,  the  gate 
was  not  near  the  point  designated;  Second,  the  company  hod 
exhausted  its  discretion  in  the  first  location.  The  Court  said : 
**  In  the  case  of  The  People  v.  DenBlow,  1  Gaines,  177,  this  Court 
decided  that  a  gate  placed  at  the  distance  of  eight  chains  and 
fifteen  links  from  the  house  of  John  Yan  Horsoil,  was  a  legal 
exercise  of  the  power  granted  by  the  act,  requiring  the  gate  to 
be  near  his  house;  but  there  must  be  some  limit  to  the  discretion 
given,  and  we  are  clearly  of  opinion  that,  considering  the  extent 
of  the  road,  a  gate  two  and  three  fourths  miles  from  the  Massa- 
chusetts line,  is  not  placed  near  that  line." 

These  two  cases  lay  down  the  rule  that  in  an  extreme  case, 
the  acts  of  a  special  board,  tribunal,  or  commission,  even,  in  a 
case  where  discretion  is  given,  will  be  disregarded  in  a  coUateral 
proceeding. 

The  same  learned  Judge  refers  to  the  case  of  Bix  v.  Eervey,  1 
Black.  20,  to  show  ''a  distinction  between  a  direction  of  a 
[438]  *mere  ministerial  officer,  and  when  he  is  to  judge."  He 
also  refers  to  the  cases  of  Henderson  v.  Brown,  1  Caines, 
92;  Boston  v.  Calendar,  11  Wend.  95;  Brittain  v.  Kinnaird,  4 
Moore,  50;  and  Belts  v.  Bagley,  12  Pick.  572;  as  authorities  sanc- 
tioning the  opinion  he  delivered. 

Without  undertaking  to  say  that  there  could  be  no  exception 
to  the  rule,  as  laid  down  by  Justice  Cowen,  it  Ijecomes  proper 
and  necessary  to  inquire  how  far  the  principle  stated  is  appli- 
cable to  the  circumstances  of  this  particular  case.  The  same 
learned  Judge,  in  commenting  upon  the  case  of  Henderson  v. 
Brown,  says: 

**  But  this  is  very  different  from  the  case  in  which  they  were 
not  to  exercise  any  judgment  at  all  over  the  subject.  The  griev- 
ance is  a  mere  error,  or  mistake,  by  them,  while  in  the  exercise 
of  a  lawful  jurisdiction.  So,  in  the  case  at  the  bar,  the  relators 
were  bound  to  exercise  judgment  over  the  questions  of  nearness 
and  eligibility." 

It  becomes,  then,  important  to  ascertain  what  amount  of  dis« 
cretion,  if  any,  was  vested  in  the  board  of  supervisors  by  the 
fourteenth  section  of  the  Consolidation  Act.  This  board  was 
simply  required  to  "declare  the  office  vacant"  in  case  of  default 
on  the  part  of  defendant  to  execute  a  new  bond  conformable  to 
the  laws  ''theretofore  existing."  It  was  the  duty  of  the  board 
of  examiners  to  approve  or  disapprove  the  bond,  and  in  dis- 
charging this  duty  they  had  necessarily  to  pass  upon  the  form 
of  the  bond,  and  the  character  and  sufficiency  of  tiie  sureties. 
If  the  bond  was  approved,  it  was  required  to  be  deposited  with 
the  county  auditor,  one  of  the  board  of  examiners.  This  board 
had  a  discretion,  and  could  only  approve  or  disapprove  the  bond 
after  exercising  their  judgment.  But  the  board  of  supervisors 
had  no  discretion.  They  could  not  declare  the  office  vacant,  be- 
cause in  their  opinion,  the  bond  approved  was  not  in  due  form, 
or  the  sureties  insufficient,  nor  could  they  refuse  to  declare  the 
office  vacant,  because,  in  their  opinion,  the  other  board  had 
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improperly  refused  to  approve  the  bond.  These  were  questions 
solely  confided  to  the  board  of  examiners,  and  upon  the  certifi- 
cate of  this  board  that  the  defendant  had  made  default  in  exe- 
cuting a  new  bond  as  required,  the  board  of  saper\isorB  could 
do  no  more  and  no  less,  than  declare  the  office  vacant.  They 
could  make  no  inquiry  into  the  correctness  of  the  acts  of  the 
board  of  examiners — could  not  review  their  decision  in  any  way 
— and  had  no  discretion  in  the  matter.  The  law  had  confided 
every  matter  of  discretion  with  the  board  of  examiners,  and  the 
action  of  the  board  of  supervisors  was  entirely  dependent  upon 
the  action  of  the  other  board.  The  supervisors  could  hear  no 
evidence,  try  no  issue,  and  admit  of  no  defense  by  Scannell,  the 
defendant.  Therefore,  as  they  had  no  discretion,  the  act  of  de- 
claring the  office  vacant  could  not  bind  any  one,  as  a  final 
♦judgment,  who  might  contest  it.  By  the  amendatory  Act  [439] 
of  February  8,  1855,  Statutes  of  1855,  p.  6,  and  by  the 
ninth  section  of  the  Consolidation  Act,  it  was  the  duty  of  this 
board  to  appoint  some  one  to  fill  the  office  until  the  next  elec- 
tion. Before  they  could  make  this  appointment,  they  had  to 
declare  that  a  vacancy  existed.  But  this  declaration  was  only 
the  basis  of  their  own  action  in  making  the  appointment,  and 
.was  simply  an  ex  parte  proceeding.  Taking  the  provisions  of 
the  different  statutes  together,  as  constituting  one  entire  system, 
and  it  would  seem  clear  that  the  law  does  not  intend  there 
should  be  a  continued  vacancy  in  any  office,  and  for  that  reason 
it  gives  certain  inferior  jurisdictions  the  right  to  make  a  prompt, 
summary,  and  ex  parte  declaration  that  the  office  is  vacant,  and 
at  once  to  fill  the  vacancy  by  appointment,  so  that  the  question 
may  be  as  speedily  settled  as  possible,  by  proceedings  in  the 
nature  of  a  quo  xoarranto.  This  declaration  of  a  vacancy  is  but  a. 
preparatory  step  to  the  appointment,  and  the  appointment  but 
preparatory  to  the  proper  proceeding  to  settle  the  question  of 
title  to  the  office  by  the  proper  tribunal.  The  object  of  the  law  I 
is  to  have  the  office  properly  filled;  and  when  an  alleged  vacancy, 
is  declared,  and  a  new  incumbent  appointed,  then  there  is  an; 
interested  individual  to  see  that  proceedings  are  promptly  in- 
stituted. 

In  the  case  of  The  People  v.  Stephens^  5  Hill,  629,  Justice- 
Bronson,  referring  to  the  case  of  Ex  parte  Heathy  3  Hill,  42,, 
says: 

"That  case  decides  that  a  person,,  showing  a  prima  fade  right 
to  an  office,  is  entitied  to  have  the  proper  oath  administered  to 
him,  to  the  end  that  he  may  be  in  a  condition  to  assert  his  legal 
rights." 

In  the  case  alluded  to,  a  peremptory  mandamus  was  granted 
to  compel  the  mayor  to  administer  the  proper  oath.  If  the  board 
of  supervisors  should  appoint  a  person  to  fill  an  alleged  vacancy, 
when  no  vacancy  had  been  first  declared,  and  in  a  case  like  the 
present,  I  apprehend  the  person  appointed  would  have  not  %ven< 
d^  prima  fade  right  to  the  office,  and  could  not,  in  that  character  a' 
contest  the  right  of  the  officer  de  facU>. 
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If  these  views  be  correct,  the  action  of  the  board  of  Bux>er- 
visoTS  did  not  affect  the  rights  of  defendant,  as  they  had  no 
discretion  to  decide  any  question  of  doubt. 

The  next  question  regards  the  effect  of  the  refusal  of  the  board 
of  examiners  to  act  upon  the  application  of  defendant  to  have 
his  bond  approved.  He  alleges  that  he  presented  a  good  and 
sufficient  bond,  with  sufficient  sureties,  for  their  approval  or 
disapproval,  and  they  refused  to  do  either  the  one  or  the  other. 
As  stated  by  him  in  his  answer,  it  was  not  the  irregular  or  im- 
proper exercise  of  an  admitted  discretion,  but  it  was  a  refusal 
to  act  at  all.  Had  the  board  of  elaminers  disapproved  the 
bond,  and  defendant  had  not  taken  prompt  steps  to  review  their 
decision,  (conceding,  for  the  sake  of  argument,  that  the 
[440]  law  allowed  '^'him  to  do  so,)  then  their  action  would  have 
been  conclusive  upon  him,  except,  perhaps,  in  case  of  a 
very  glaring  abuse  of  their  discretion.  But  as  the  action  of  a 
board,  or  officer,  who  has  no  discretion,  is  not  conclusive,  so  the 
refusal  to  exercise  a  given  discretion  is  not  conclusive  upon  any 
one.  It  is  only  the  Exercise  of  such  discretion  that  binds  a  party, 
and  not  the  failure  to  exercise  it.  If  the  commissioners  men- 
tioned in  the  case  from  19  Wend.  56,  had  laid  out  no  road,  al- 
though they  had  so  certified,  would  any  one  have  been  bound  by 
their  legal  action  ? 

But  it  is  insisted  that  the  defendant  should  at  once  have  sued 
out  a  mandamus  to  compel  the  board  of  examiners  to  act;  and  as 
he  did  not  do  this,  he  is  concluded. 

There  is,  however,  a  very  plain  difference  between  the  con- 
dition of  a  party  claiming  a  right  to  enter  upon  the  duties  of  an 
office,  and  that  of  a  party  already  in  office,  and  who  is  sought  to 
be  excluded  upon  the  ground  of  a  forfeiture.  In  the  first  case, 
the  onus  is  on  the  claimant,  and  in  the  second,  the  onus  is  on  the 
party  who  seeks  to  oust  the  incumbent.  If  defendant  had  been 
seeking  to  enter  upon  the  duties  of  the  office,  and  certain  prece- 
dent steps  must  be  taken  by  him,  and  certain  obstacles  in  his 
way  first  removed,  and  without  doing  which  he  could  not  assert 
his  rights,  as  in  the  case  from  3  Hill.,  it  might  be  necessary 
for  him  to  compel  the  officer,  or  board,  to  act,  whose  action  was 
required  to  plac;e  him  in  the  proper  position  to  assert  his  rights. 
But  when  the  party  is  already  in  office,  and  has  done  all  the  law 
requires  him  to  do  in  order  to  retain  the  office,  and  the  default 
is  not  with  him,  but  with  thd  officers  of  the  State,  I  apprehend 
that  there  is  no  rule  of  law  that  would  forfeit  his  right  to  the, 
office,  because  he  did  not  do  more. 

But  even  in  cases  where  the  party  seeks  to  enter  upon  the  du-' 
ties  of  an  office,  and  he  is  required  to  give  a  bond  as  a  precedent 
condition,  and  he  does  execute  and  present  a  good  bond  with 
sufficient  sureties,  and  the  officer,  or  board,  whose  duty  it  is  to 
approve  or  reject  the  same,  neglects,  or  refuses  to  act,  it  is  not, 
suffidlent  cause  to  defeat  his  rights. 

In  the  case  of  The  People  v.  FUch,  1  Cal.  519,  the  relator,  Cas-* 
^serly,  had  executed  a  good  bond,  and  deposited  the  same  in  tha 
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proper  office,  but  the  Governor,  whose  duty  it  was  to  approve 
the  same,  had  failed  to  act;  and  yet  the  relator  was  decided  to 
be  entitled  to  the  .office.  This  was  a  very  important  case,  and 
very  elaborately  discussed.  In  the  case  of  lUie  Auditor  v.  Wood- 
ruff, 2  Pike  78,  it  was  held,  in  substance,  as  stated  in  the  syl- 
labus of  the  case,  that  ''although  the  statute  of  Arkansas  re- 
quired the  official  bond  of  the  State  Treasurer  to  be  approved 
by  the  Governor,  and  that  approval  to  be  endorsed  thereon  be- 
fore the  commission  issues,  or  the  person  qualifies,  or  proceeds 
to  discharge  the  duties  of  his  office,  yet  the  failure  of  the  Gov- 
emer  to  endorse  such  approval,  or  to  approve  the  bond, 
neither  creates  *nor  destroys,  increases  nor  diminishes  the  [441] 
obligation  of  the  contract,  which,  if  in  every  other  res- 
pect legally  executed,  is  perfect."  *'But  the  failure  of  the  Gov- 
ernor to  approve  the  bond,  neither  discharges  the  officer  nor 
his  sureties."  The  same  doctrine  is  held  in  the  subsequent  case 
of  Taylor  v.  TJie  AudUar,  2  Ark.  174.  These  were  suits  brought 
upon  official  bonds,  against  the  principal  and  sureties,  and 
under  the  provisions  of  our  statute,  Comp.  Laws,  98,  section 
eleven,  those  defects  were'  not,  under  the  bond,  void.  If,  then, 
the  bond  would  be  good  as  against  the  sureties,  it  would  not  be 
void  as  in  favor  of  the  officer.  In  other  words,  where  the  offi- 
cer is  not  in  default,  but  the  default  is  with  the  officer  or  board 
whose  duty  it  is  to  approve  the  bond,  and  in  default  of  such  ac- 
tion, the  bond  is  yet  held  good  to  bind  the  officer  and  his  sure- 
ties, it  mu8t  be  held  sufficient  to  prevent  a  forfeiture  of  his  of- 
fice, until  placed  in  the  wrong  by  the  affirmative  act  of  the  officer 
or  board,  in  rejecting  the  bond. 

In  the  case  of  TJie  State  v.  Findley  et  al,,  10  Ohio,  51,  it  was 
held  that  the  oath  of  office  was  a  mere  ministerial  act,  and  not 
a  condition  precedent  to  entering  upon  the  duties  of  an  office; 
nor  would  the  omission  to  take  it  by  the  principal  in  an  official 
bond,  discharged  the  sureties.  And  in  the  case  of  Van  Ihisen 
V.  Hayioood  et  al,,  17  Wend.  67,  it  was  held  that  "  a  bond  is  not 
void  merely  because  it  does  not,  in  atU  respects,  conform  to  the 
statute  under  which  it  is  taken;  it  is  absolutely  void  only  when 
the  statute  declares  it  void."  So  in  the  case  of  Ring  v.  Gibbs,  26 
Wend.  502,  it  was  substantially  held  that  it  is  not  permitted  to 
the  obligors  of  a  bond  to  object  because  it  contains  more  than 
the  statute  required.  The  same  doctrine  was  held  in  the  case 
of  Spick  V.  The  Commanwealth,  3  Watts  &  S.  324.  So.  in  the 
case  of  Apihorp  v.  North,  14  Mass.  166,  it  was  decided  that  **  to 
the  validity  of  a  coroner's  bond  for  the  faithful  performance  of 
the  duties  of  his  office,  a  formal  approbation  of  the  Court  of 
Common  Pleas  on  record,  is  not  necessary."  And  in  the  case 
of  Young  v.  The  State  of  Maryland,  7  Gill  &  J.  253,  it  was  de- 
cided that  the  failure  to  attest  a  sheriffs  bond,  is  no  objection 
1o  its  validity. 

If,  then,  the  failure  to  approve  the  bond  by  the  proper  agent 
of  the  State  .does  not  release  the  principal  or  his  sureties,  upon 
what  principle  of  law  or  justice  can  it  be  said  that  such  a  failure 
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shall  work  a  forfeiture  of  the  office,  when  the  officer  is  not  in  de- 
fault, but  the  wrong  is  on  the  part  of  the  State  ?  Why  should 
the  bond  be  held  good  against  the  innocent -party,  and  not  be 
good  for  him  ?  And  why  should  the  party  in  the  wrong  be  pro- 
tected, and  the  innocent  party  be  held  liable  ?  That  defendant 
and  his  sureties  are  now,  and  at  all  times  have  been,  liable 
upon  this  new  bond,  there  would  seem  to  be  no  doubt.  Until 
disapproved,  it  is  good  as  against  the  obligor  and  his  suretied, 
and  must  be  good  for  him.  In  the  contemplation  of  the 
[442]  statute,  the  *bond.is  void  when  rejected.  Then  the 
sureties  would  be  released,  but  not  till  then.  "Un- 
doubtedly, a  party  cannot  take  advantage  of  the  non-perform- 
ance of  a  condition,  if  such  non-performance  has  been  caused 
by  himself."  Strong,  P.  J.,  in  delivering  the  opinion  of  the 
Court  in  the  case  of  Smith  v.  Ougerty,  4  Barb.  619.  To  the 
same  eflTect  is  the  case  of  The  Mayor  v.  Butler,  1  Barb.  325. 
**  No  party  can  insist  upon  a  condition  precedent,  when  its 
non-performance  has  been  caused  by  himself."  Syllabus  of  the 
case. 

The  last  point  we  shall  consider  is,  whether  this  proceeding  is 
direct  or  collateral,  with  reference  to  the  questions  raised  upon 
the  record.  The  defendant's  counsel  insist  that  it  is  the  appro- 
priate and  direct  proceeding;  while  the  counsel  for  the  People 
insist  that  it  is  but  collateral,  and  not  direct.  The  learned 
counsel  for  the  People  have  referred  to  the  case  of  The  Pecfple 
ex  rel.  Hodgkinson  v.  Stevens,  6  Hill,  616,  to  sustain  certain  posi- 
tions taken  by  them  in  the  case  of  Doane  v.  Scannell,  ante  393. 
The  facts  of  that  case  are  concisely  stated  by  Justice  Bbokson: 

**  The  relator  makes  out  his  title  in  this  way:  At  a  meeting  of 
the  common  council  in  May  last  an  election  for  clerk  was  held, 
when  eighteen  votes  were  given,  nine  of  which  were  for  the  re- 
lator, and  nine  for  the  respondent;  and  as  the  candidates  had 
an  equal  number  of  votes,  it  was  declared  that  no  election  had 
been  made.  But  the  relator  insists  that  he  was  elected,  and  for 
the  purjjose  of  maintaining  that  position  he  alleges  that  Osbom, 
one  of  the  eighteen  persons  wjio  voted,  was  not  in  fact  an  alder- 
man, and,  therefore,  had  no  right  to  vote.  He  further  alleges 
that  Osbom  was  one  of  the  nine  persons  who  voted  for  the  re- 
spondent, and  if  that  vote  was  void,  then  the  defendant  had  but 
eight  legal  votes,  and  so  the  relator  was  elected  clerk." 

It  will  be  perceived  that  the  question  as  regarded  the  election 
of  the  relator,  Hodgkinson,  turned  entirely  upon  the  question 
whether  Osborn  was  legally  an  alderman;  and  this  question  de- 
pended upon  the  fact  whether  Cross,  who  claimed  the  seat,  was 
elected.  Osborn  had  been  a  meipber  of  the  preceding  board, 
and  unless  Cross,  or  his  competitor,  had  been  elected  to  fill  the 
place  of  Osborn,  he,  Osbom,  continued  to  be  an  alderman. 
"On  the  question  whether  Cross  was  elected,"  says  Justice 
Bronson,  *'  the  parties  are  at  issue." 

**The  relator  has  several  difficulties  to  encounter,"  continues 
Justice  Bbokson,  *'  which  I  think  insuperable.    And  in  the  first 

430 


Digitized  by  VjOOQIC 


April,  1857.]  Steabns  r.  AauiBBB.  443 

place,  the  defendant  is  actually  in  the  office  of  clerk,  under  color 
of  lawful  right  to  hold  it.  A  writ  of  mandamus  is  not  the  proper 
mode  to  try  title.  The  relator  should  have  proceeded  by  an 
information  in  the  nature  of  a  quo  warranto"  **The  relator 
should  first  establish  his  title  to  the  office  by  a  direct  pro- 
ceeding *for  that  purpose,  and  then  his  right  to  the  books  [443} 
and  papers  would  follow,  as  a  matter  of  course." 

In  that  case  it  was  clearly  decided  that  an  information  in  the 
nature  of  a  quo  warranto  was  the  direct  proceeding  to  try  the 
title  to  an  office,  and  to  inquire  into  all  the  facts  upon  which 
the  title  rested.  Had  the  relator  adopted  the  proper  proceeding, 
his  right  to  try  the  title  of  Osbom  to  the  office  of  alderman 
would  have  been  conceded.  Then  the  acts  of  the  common  coun- 
cil in  permitting  Osborn  to  Tote  and  act  as  alderman,  and  in 
declaring  there  was  no  election  of  clerk,  and  also  the  acts  of  any 
other  board  or  officer,  in  deciding  as  to  whether  Cross  was  or 
was  not  properly  elected,  could  have  been  inquired  into  by  the 
proper  tribunal;  and  as  to  those  acts,  it  is  apprehended  that  the 
proceeding  would  have  been  direct  and  not  collateral.  It  would 
seem  to  be  a  just  position,  that  a  proceeding  in  the  nature  of  a 
quo  warranto  is  peculiarly  adapted,  and  specially  intended,  to 
review  all  the  acts  of  inferior  boards  or  officers;  and  that  in  such 
case,  the  rule  that  the  exercise  of  a  given  discretion  by  a  par- 
ticular board  or  person,  will  not  generally  be  reviewed,  does 
not  apply  with  the  same  force  as  in  other  cases.  The  rights  not 
only  of  the  contesting  parties,  but  of  the  People,  are  deeply  in- 
volved in  these  questions;  and  to  permit  the  rule  to  apply  to 
them  with  the  same  strictness  as  it  does  in  other  cases,  would 
be  inconsistent  with  the  ends  of  justice.  The  exercise  of  discre- 
tion in  such  cases  is  too  important  to  be  final;  and,  if  subject  to 
review  at  all,  a  proceeding  by  information  is  the  direct  and  ap- 
propriate remedy. 

The  judgment  of  the  Court  below  is  therefore  reversed,  and 
.the  cause  remanded  for  further  proceedings. 


STEABNS  V.  AGUIBEE  et  al. 

}  Appeal— Efpkct  of  Jxtsomzmt  op  Bxvebsal.—A  judgment  «*of  reversal"  in 
the  Supreme  Court  is  not  necesBanly  a  bar  to  fmlher  proceedings  in 
the  action.  The  opinion  rendered  with  the  judgment  is  advisory  to  the 
Court  below;  and  after  the  reversal  of  an  erroneous  judgment,  the  par- 
ties have  the  same  rights  which  they  had  originally. 

«  JanoMSNT,  InsEouLAit,  IS  Binding  tell  Bbyebsxd. — If  a  judgment  is  pro- 
nounced by  a  Court  having  jurisdiction,  no  matter  how  irregular  it  may 
be,  it  must  stand  until  set  aside  or  reversed  on  appeal;  but  when  entered 
by  a  mere  ministerial  officer,  without  authority  of  law,  it  is  void. 

"3  iDEi.— PowEB  or  Clerk.— Where  two  defendants  are  jointly  sued,  and 

1.  Approved,  Phelan  v.  San  Francisco,  9  C»l.  16.  Explained,  Davidson  v.  DallaSt  15 
Cal.  84.    Cited  Argenti  v  San  Francisco,  30  Cal.  462;  Ryan  v.  Tomliruon,  39  Oal.  646. 

a.  Cited  Ckipman  y.  Bowman,  14  Cal.  168;  Welsh  v.  Kirkpatnck,  30  Cal.  205.  Strict  con- 
formt-y  to  Ktatute  required.  Kelly  v.  Van  Austin,  17  CaL  666;  Glidden  v.  Packard,  28  Cal. 
652.    DiHtinguiRhed,  Bond  ▼.  Pacheco,  30  Cal.  634. 

8.    Entry  of  default  as  miuistaiial  duty,  cited  Willson  v.  Ctevdand,  30  Cal.  198. 
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service  had  on  both,  the  clerk  of  the  Gonrt  has  no  authority  to  enter 
judgment  by  default  against  one,  and  his  act  in  so  doing  is  without  color 
of  law,  and  void,  and  may  be  disregarded  or  set  aside. 
IsSK.— But  where  the  plaintiff  established  his  right  to  recover  against  both 
defendants,  judgment  should  be  entered  against  them  after  setting  aside 
the  void  entry  of  the  Clerk. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Countj  of  Solano. 

The  appellant  instituted  his  suit  upon  a  joint  and  sev- 
[444]  eral  note  *of  Aguirre  and  Arguello.  Summons  was  issued 
to  the  county  of  San  Diegd,  where  it  was  served  on 
Aguirre  July  6,  and  on  Arguello  July  8,  1854.  Arguello  uot 
answering,  on  the  2d  of  August,  1854,  his  default  was  entered,  and 
on  the  following  day,  without  the  authority  or  direction  of  the 
Court,  the  clerk  entered  up  what  purported  to  be  a  final  judg- 
ment against  the  said  Arguello.  Aguirre  answered  to  the  com- 
plaint, to  which  plaintiff  demurred;  and  on  the  3d  of  August, 
judgment  was  rendered  in  favor  of  plaintiff,  and  entered  up  as  a 
several  judgment  against  Aguirre,  of  the  same  date  and  sub- 
stance, but  from  its  recitals,  apparently  subsequent  to  the  entry 
against  Arguello.  From  this  judgment  Aguirre  appealed,  and 
at  the  January  Term,  1855,  this  Court  reversed  the  same,  on  the 
ground  that  the  demurrer  to  Aguirre's  answer  was  not  well 
taken. 

The  cause  having  been  remanded,  was  again  tried  in  the  Court 
below,  and  judgment  again  rendered  for  plaintiff.  Aguirre  again 
appealed,  and  at  the  April  Term,  1856,  the  second  judgment  was 
reversed.  The  cause  having  been  again  remanded,  the  plaintiff 
moved  that  the  judgment  so  entered  by  the  clerk  against  Ar- 
guello, be  set  aside  and  vacated;  which  motion  having  been 
granted,  the  cause  was  set  for  trial  August  6,  1856,  and  on 
August  7,  on  motion  of  the  defendant,  Aguirre,  the  cause  was 
continued.  November  17th,  Aguirre  moved  for  a  final  judgment 
in  his  favor;  plaintiff  resisted,  and,  on  the  25th,  moved  that  the 
cause  be  placed  upon  the  calendar  for  trial;  this  motion  the  Court 
denied,  and  proceeded  to  enter  final  judgment  for  defendant. 
Motion  for  a  new  trial  was  overruled,  and  exceptions  taken. 
From  this  last  final  judgment  the  plaintiff  below  now  appeals,  and 
assigns  each  of  the  orders  and  proceedings  of  the  Court  below, 
in  refusing  to  hear  the  cause  de  novo,  in  granting  the  final  judg- 
ment for  defendant,  and  in  denying  the  motion  for  new  trial,, 
as  error. 

A.  J,  McDougall  and  J.  R,  Scoii,  for  Appellant. 

It  will  be  contended  that  the  decision  of  this  Court,  at  the' 
April  Term,  1856,  adjudged  finally  this  cause  between  the  par- 
ties. It  ascertained  error  in  the  record,  reverses  the  judgment, 
and  remands  the  cause.  If  it  had  gone  further,  and  directed 
the  Court  below  what  judgment  to  enter  up,  its  determination 
might  be  regarded  as  final,  but  such  is  not  the  practice  upon 
revision  of  causes  at  common  law.     The  Appellate  Court,  upon 
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the  record  before  H,  affirms  or  reverses.  The  opinion,  if  once 
rendered,  is  advisory  to  the  Court  below,  and  must  be  a  guide 
to  its  further  proceedings,  but  the  opinion  in  the  case  does  not 
change  the  law  of  the  case,  or  operate  on  the  rights  of  the  par- 
ties. The  plaintiff,  then,  had  a  right,  upon  the  cause  being 
remanded,  to  have  the  same  hearing  as  before  the  entry  and 
reversal  of  the  erroneous  judgment,  and  the  entire  rec- 
ord now  again  comes  up  for  the  *purpose  of  determin-  [445] 
ing  the  regularity  of  the  proceedings  subsequent  to  the 
return  of  the  case  to  the  Court  below. 

The  first  position  assumed  ib,  that  the  entry  of  judgment 
against  Arguello  by  the  clerk,  without  direction  or  order  of  the 
Court,  was  a  proceeding  without  authority  of  law,  and  absolutely 
void. 

There  is  a  certain  respect  due  to  the  judgment  of  a  Court, 
whether  erroneously  rendered  or  irregularly  entered.  If  erro- 
neously rendered,  and  the  matter  ceased  to  be  in  fieri,  it  can  only 
be  corrected  by  the  superior  jurisdiction.  If  irregularly  or  er- 
roneously entered,  it  may  be  corrected  by  the  same  Court,  nunc 
pro  tunc,  if  the  entire  record  shows  the  misprision  and  furnishes 
a  guide  to  the  true  judgment.  It  is  insisted  that  there  was  here 
no  judgment,  but  a  mere  unauthorized  ministerial,  and  therefore 
void,  act. 

Arguello  an«3  Aguirre  were  jointly  liable,  they  were  jointly 
sued,  both  were  served,  and  subject  to  the  jurisdiction  of  the 
Court  in  the  cause.  Arguello  made  default,  Aguirre  answered; 
under  these  circumstances  the  clerk  had  no  authority  or  power 
to  enter  judgment. 

The  following  provisions  of  statute  are  all  that  confer  author- 
ity upon  the  clerk  to  enter  judgment: 

Prac.  Act,  Sec.  280 — Provides  for  the  entry  of  judgment  on 
trial  by  the  Court. 

Id. ,  Sec.  197 — Provides  for  the  entry  of  judgment  on  verdict. 

Id.,  Sec.  376 — Provides  for  the  entry  of  judgment  by  confes- 
sion. Here  the  clerk  acts  merely  as  clerk.  The  amount  for 
which  he  is  to  enter  judgment  is  fixed.  Upon  the  papers  filed, 
the  law  pronounces  a  judgment,  which  it  is  the  duty  of  the  clerk 
to  enter. 

Id.,  Sec.  385— Provides  for  the  entry  of  judgments  upon 
awards,  and  here,  upon  the  papers  filed,  the  law  pronounces  a 
judgment,  which  it  is  the  duty  of  the  clerk  to  enter. 

Id.,  Sec.  187 — Provides  for  the  entry  of  judgment  upon  the 
award  of  a  referee,  and  here  again  the  clerk  performs  a  mere 
ministerial  duty,  prescribed  by  law. 

In  this  case,  no  judgment  had  been  rendered  by  the  law,  or 
by  the  Court;  there  was,  in  fact,  no  judgment,  and  the  entry 
of  the  clerk  could  not  make  one.  It  can  hardly  be  necessary  to 
extend  an  argument  upon  the  question,  whether  or  not  a  clerk, 
who  may  act  by  deputy,  and  who  is  a  mere  ministerial  officer  of 
the  law  and  the  Court,  can  render  a  judgment. 

That  a  judgment  entered  by  a  clerk,  without  authority  of  law, 
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is  a  void  act,  is  equally  clear.     All  aets  of  ministerial  officers 
unathorized  by  law  are  void.  For  this  doctrine,  see  Vose  y.  Dean, 
(7  Mass.  280.) 
This  is  not  the  case  of  an  erroneous  judgment,  nor  of  a  judg- 
ment erroneously  entered,  and,  therefore,  is  not  the  sub- 
[  [446]    ject  of  a  *writ  of  error  in  the  same,  nor  from  an  apx>ellate 
Court;  but  the  entry  should  be  struck  from  the  record  as 
;  an  unauthorized  and  void  act. 

It  is  contended  that  the  term  when  the  entry  was  made  hav- 
!ing  passed,  the  matter  no  longer  remained  in  fieri,  and  the 
I  power  of  the  Court  over  the  record  had  ceased. 

The  general  rule  as  laid  down  by  this  Court,  and  the  general 
I  rule  of  the  common  law  is  not  questioned.  We  say  that  we  are 
!  within  the  exception  to  the  rule. 

Sec.  68,  Prao.  Act — ^Provides  for  relieving  a  party  against 
!whom  judgment  is  entered  by  mistake,  surprise,  or  neglect. 
I  That  is  not  precisely  this  case,  but  only  a  recognition  of  the 
i  principle.  The  rule  as  applicable  directly,  was  laid  down  by 
[this  Court  in  Morriaon  v.  Dapman  (3  Cal.  254),  in  which  case  it 
I  was  held  that  a  Court  may  at  any  time  render  or  amend  a  judg- 
jment,  nunc  pro  tunc,  where  the  record  discloses  that  the  entry 
!  on  the  minutes  does  not  correctly  give  what  was  the  judgment 
}  of  the  Court.  In  Chichester  v.  Caude  (3  Cow.  56),  this  doctrine 
!  is  distinctly  recognized,  and  Close  v.  Gillespie  (3  Johns.  526),  is 
!  a  stiU  stronger  case  in  point.  In  both  of  these  cases,  amend- 
i  ments  were  permitted  at  subsequent  terms,  nunc  pro  tunc,  al- 
I  though  the  rights  of  third  persons,  creditors,  were  affected. 
'  The  same  power  was  exercised  by  the  Supreme  Court  of  New 
!  York,  in  the  Mechanics*  Bank  v.  Mini1iome\l^  Johns.  245),  where 
ithe  Court  say:  "we  interfere  in  such  a  case  to  do  that  equity 
f  which  the  party  would  be  entitled  to  on  application  to  the  Court 
iof  Chancery."  In  Lee  v.  Curtis  (17  John.  85),  there  was  judg- 
!  ment  for  defendant  in  ejectment  upon  an  issue  of  non  est  factum,. 
The  judgment  was  improperly  entered,  and  would  have  been  ai 
•  bar;  on  motion  of  defendant  it  was  amended  by  striking  out  thei 
verdict  and  judgment,  and  entering  in  their  stead  a  judgment 
of  nonsuit.  In  Hunt  v.  Grant  (19  Wend.  90),  the  same  power 
I  is  recognized. 

In  Atkins  v.  Sawyer  (1  Pick.  353-4),  pending  a  proceeding  im 
equity,  where  the  validity  of  a  judgment  was  questioned,  Wiij>e, 
J.,  says:  **  There  can  be  no  coubt,  we  think,  that  this  is  a  de- 
fect in  the  defendant's  title,  which,  would  be  decisive  if  the  judg- 
ment could  not  now  be  amended.  But  it  is  a  well  settled  rule 
that  any  mistake  arising  from  the  misprision  of  the  clerk  may 
be  amended  and  set  right  by  another  part  of  the  record.  The' 
mistake  here  is  plainly  of  this  description,  and  if  the  case  de- 
pended on  this  exception,  we  should,  on  motion,  allow  the  judg- 
met  to  be  amended." 

It  was  clearly  the  right  of  the  plaintiff,  upon  the  judgment 
against  Aiiguello  being  set  aside,  to  have  the  issue  presented  by 
Aguixre  tried;  and  if  Uie  issue  were  found  for  plaintiff,  to  have, 

i34 


Digitized  by  VjOOQIC 


April,  1857.]  Stearns  v.  Aguibre.  447 

judgment  entered  up  against  both  defendants.     The  Court  be- 
low denied  this  right,  pronounced  a  bar,  and  rendered 
judgment  *final  for  defendant.     The  plain tiif,  appealing    [447] 
to  this  Court,  asks  that  this  judgment  be  set  aside,  and 
the  Court  below  directed  to  proceed  to  a  determination  of  the 
rights  of  both  parties. 

Heydenfeldl  and  Brent,  for  Respondent. 

1.  This  whole  case  was  decided  by  the  Supreme  Court,  in  its 
last  opinion,  reversing  the  judgment 

The  case  never  was  remanded. 

2.  The  cases  cited  by  appellant  are  those  where  a  ministerial 
officer  made  a  mistake  or  omission,  and  the  amendment  was 
simply  to  supply  the  defect,  or,  in  technical  words,  the  mis- 
piision  of  the  clerk.  What  is  misprision  of  the  clerk,  and  what 
can  be  amended?    (1  Comyn  Dig,  Amendment,  581,  D.  I.  T.) 

3.  If  the  judgment  against  Arguello  had  vitality  for  one  single 
moment  of  time,  it  destroyed  the  liability  of  the  respondent  for- 
ever, and  the  subsequent  setting  aside  of  the  judgment  cannot 
revive  an  extinguished  obligation. 

4.  The  Supreme  Court  of  the  State  have  frequently  decided 
that  after  an  adjournment,  the  District  Court  lost  all  control 
over  their  judgments.  (BcUdudn  v.  Kramer,  2  Cal.  582;  Suydam 
y.  Poole,  4  Id.  280;  Carpenter  v.  HaH,  5  Id.  406.) 

5.  Equity  would  not  grant  relief  from  the  judgment  if  appel-* 
lant  had  filed  his  bill,  much  less  can  this  relief  be  obtained  by  a 
mere  order.  (1  Pet.  C.  C.  301;  Tenny  v.  Martin^  4  Johns.  Ch. 
569.) 

Murray,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— BuBNETT,  J.,  concurring. 

The  first  proposition  that  arises  in  this  case,  is  whether  the 
last  opinion  of  this  Court,  reversing  the  cause,  is  a  final  bar  to 
any  further  proceedings  therein. 

Under  the  statute  of  this  State,  the  Supreme  Court  is  author- 
ized to  afi&rm,  reverse,  modify,  or  render  such  judgment  in  the 
premises  as  it  may  deem  proper.  The  general  practice  of  the 
Court  has  been  to  "reverse,"  which  is  supposed  to  determine 
the  whole  merits  of  the  controversy,  or  "  reverse  and  remand 
the  cause  for  further  proceedings."  The  opinion  of  the  Court 
thus  filed  is,  in  general,  the  basis  of  the  judgment,  which  is  en- 
tered by  the  clerk,  under  the  direction  of  the  Court. 

There  has  never  been  any  particular  uniformity  in  the  mode 
pursued  by  this  Court  in  rendering  its  decisions  or  entering  its 
judgments.  For  the  most  part,  they  follow  the  language  of  the 
opinion  of  the  Judge  who  delivered  it.  In  some  cases,  the  lan- 
guage is,  *•  The  judgment  is  reversed;"  in  others,  *'  Judgment 
reversed,  and  bill  dismissed;"  and  in  others,  *'  Reversed,  and 
final  judgment  for  the  plaintiff,  or  defendant,"  as  the  case  may 
be.  Applications  have  been  frequently  made  to  the  Court,  after 
the  remittitur  has  gone  out  to  correct  judgments  in  these  particu- 
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[448]  lars,  *none  of  which  haTe  ever  been  denied  when  the 
Court  could  see,  from  the  opinion  and  the  record,  that 
substantial  justice  was  promoted  thereby.  K,  in  point  of  fact, 
this  Court  was  absolutely  bound  by  the  inadvertence  of  its 
Judges,  or  the  mistakes  of  its  clerks  in  this  particular,  great  in- 
justice would  result  from  it,  from  the  fact  that  its  decisions  do 
not  reach  the  parties,  in  many  instances,  until  the  remiltitur 
goes  out,  and  then  it  would  be  too  late  to  correct  the  mistake. 

We  are  now  called  on,  for  the  first  time,  to  determine  whether 
a  simple  judgment  of  reversal  is  a  bar  to  further  proceedings 
in  the  same  suit,  and  as  the  point  has  never  before  been  adjudi- 
cated by  this  Court,  and  we  have  no  rule  of  Court  or  of  law 
which  would  control  our  judgment  in  the  premises,  we  think  it 
would  be  more  just  to  follow  the  rule  of  the  common  law  on  this 
subject,  by  which  the  parties  in  this  suit  have  in  all  probability 
been  governed.  At  common  law,  the  Appellate  Court  either 
affirms  or  reverses  the  judgment,  upon  the  record  before  it. 
The  opinion  which  is  rendered  is  advisory  to  the  inferior 
Court,  and  after  the  reversal  of  an  erroneous  judgment,  the 
parties  in  the  Court  below  have  the  same  rights  that  they  orig- 
inaUy  had. 

Having  determined  that  the  former  judgment  of  this  Court  is 
not  necessarily  a  bar,  we  will  proceed  to  examine  our  former 
opinion,  for  the  purpose  of  ascertaining  what  was  the  point  de- 
cided by  the  Court. 

Perhaps  the  best  mode  of  arriving  at  the  point  in  issue,  and 
intended  to  be  decided,  would  be  to  quote  the  following  passage 
from  the  opinion  itself: 

"The  rule  contended  for,  and  established  by  the  adjudica- 
tions of  the  several  Courts  of  the  United  State,  that  upon  a  joint 
and  ^veral  obligation,  a  several  judgment  is  no  bar  to  a  joint 
action  against  all  the  obligors,  and  e  converso  does  not  relieve  this 
case,  which  is,  whether  several  judgments  may  be  taken  in  a 
joint  action.  In  Illinois,  it  has  been  repeatedly  held  error  to 
enter  final  judgment  against  a  defaulting  debtor,  where  a  plea 
had  been  interposed,  and  the  rule  established,  that  the  damages 
should  be  assessed  against  such  defendants  upon  the  final  hear- 
ing of  the  case.  (See  Bitssell  v.  Hogan,  1  Scam.  652;  3  Id.  13;  4 
Id.  360  and  338.)  This  rule  recommends  itself  to  us  as  Uie 
safer  practice,  and  as  a  proper  exposition  of  the  common  law,  in 
the  absence  of  all  statutory  provisions  on  the  subject." 

It  will  be  observed,  from  a  careful  examination  of  the  whole 
opinion,  that  the  real  point  in  issue  was  whether,  under  the 
statute  of  this  State,  a  several  judgment  in  a  joint  action  could 
be  taken  against  one  defendant,  and  it  was  held  that  such  a 
judgment  would  be  erroneous. 

It  was  assumed  by  the  Court,  as  the  point  was  not  made  in 

the  argument  of  the  case,  that  the  default  and  final  judgment 

entered  against  Arguello  was  legal,  or  at  worst  only 

[449]    irregular.     But  as  *the  question,  whether  that  judgment 

was  void  or  only  irregular,  was  not  necessaxy  to  the  de- 
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cision,  which  turned  upon  a  point  of  practice,  it  remains  to  con^ 
sider  what  the  legal  result  of  the  judgment  was,  and  how  far  it 
affected  the  rights  of  the  parties  now  before  the  Court. 

**  A  judgment  is  the  decision  or  sentence  of  the  law,  given  by 
a  Court  or  competent  tribunal,  as  the  result  of  proceedings  in- 
stituted therein  for  the  redress  of  an  injury."  To  be  valid,  it 
must  be  given  by  a  competent  Judge  or  Court,  at  a  time  and 
place  appointed  by  law,  and  in  the  form  it  requires,  and  is 
usually  entered  up  by  the  clerk,  under  the  supervision  of  the 
Court.  Our  statute,  like  that  of  many  States,  has  introduced  a 
new  rule,  adapted  to  the  convenience  of  the  public,  and  pro- 
nounces a  judgment  of  law  upon  a  certain  state  of  facts,  which, 
when  duly  authenticated,  authorizes  the  clerk  to  enter  judgment 
thereon.  If  a  judgment  is  pronounced  by  a  Court  having  juris- 
diction, no  matter  how  irregular  it  may  be,  it  must  stand  until 
set  aside  or  reversed  on  appeal;  but  when  entered  by  a  mere 
ministerial  officer,  without  authority  of  law,  it  is  wholly  void. 

It  remains,  then,  to  examine  whether  the  judgment  against 
Arguello  was  properly  entered.  Arguello  and  Aguirre  were 
jointly  liable;  they  were  sued  jointly,  and  both  served  with  pro- 
cess; one  answered,  and  the  other  made  default;  judgment  was 
entered  against  the  defaulting  debtor,  under  the  supposition, 
doubtless,  that  it  was  authorized  by  the  one  hundred  and  fiftieth 
section  of  the  Practice  Act.  This  section,  however,  only  au- 
thorizes a  judgment  to  be  entered  in  the  cases  provided  by  the 
thirth-second  section  of  the  act,  and  that  section  limits  the 
power  of  the  clerk  to  cases  whore  all  of  the  defendants  have  not 
been  served.  Both  defendants  having  been  served  in  this  case, 
it  results  that  the  clerk  had  no  authority  to  enter  the  judgment; 
that  his  act  was  without  color  of  law,  and  void.  Being  void,  the 
Court  below  might  disregard  the  entry,  or  set  it  aside,  to  say 
nothing  of  its  power  to  correct  or  amend  it;  and  having,  in  the 
proper  exercise  of  its  power,  set  aside  the  judgment  and  def ault, 
it  should  have  rendered  judgment  for  the  plaintiff. 

Judgment  reversed,  and  cause  remanded. 


*BAEROILHET  v.  BATTELLE  et  al.  [460] 

[LxABB,  Pbovibion  zn,  Conbtbusd  as  a  Mobtoaox. — Where  plaintiff  leased  a 
lot  to  B.  for  ten  years,  at  a  monthly  rent,  payable  monthly;  at  the  end  of 
the  term,  B.  to  have  two  thirds  of  the  appraised  value  of  the  honse  to  be 
by  him  erected,  and  the  lease  also  contained  this  clause:  '^Anditis 
further  agreed,  etc.,  that  the  brick  honse  now  being  built,  etc.,  shall 
always  be  and  remain,  as  the  same  is  hereby  declared  to  be,  mortgaged 
as  security  for  the  payment  of  the  monthly  rent  herein  stipulated:" 
ffeld,  that  it  was  a  mortgage,  and  that  it  might  be  foreclosed  on  the  non-. 
payment  of  the  first,  or  any  month's  rent. 

ilnnc. — AssioNEK  Bodkd  by  Tkbms  of.— And  where  such  lessee  completed 
the  building,  and  subsequently  mortgaged  the  lease  to  T.,  and  after- 
wards assigned  the  lease  to  T.  for  further  security,  and  T.  entered  as 
tenant  and  paid  rent,  there  being  back  rents  due  from  the  original  lessee. 
Sdd,  that  T.  was  bound  to  know  the  terms  of  the  lease  and  th«  mori-| 
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gage  therein  contained;  that  plaintiff  had  a  right  to  forecIoKe,  and  sell 
the  reversionary  interest  of  the  original  lessee,  to  wit:  two  thirds  i>t*  the 
value  of  the  house  at  the  end  of  the  term;  that  T.,  provided  she  paid  the 
rent,  wonld  have  the  right  of  possession  until  the  end  of  the  term,  the 
acceptance  of  rent  from  her  having  waived  the  forfeiture  of  the  lease. 
Idkm.— A  party  holding  under  an  assignment  of  a  recorded  lease,  contaiuing 
a  mortgage  clause,  is  bound  to  know  the  contents  thereof,  and  is,  there- 
fore, subject  to  the  mortgage,  although  the  instrument  is  recorded  in  the 
book  of  leases,  there  being  a  privit}'  of  estate. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiff,  on  the  Slat  day  of  October,  1853,  leased  of  the 
defendant  Battelle,  u  certain  lot  in  the  city  of  San  Francisco,  for 
the  term  of  ten  years,  commencing  the  15th  day  of  November, 
1853,  at  a  monthly  rent  of  three  hundred  and  fifty  dollars,  pay- 
able monthly  in  advance,  with  the  privilege,  on  the  part  of  the 
lessee,  to  continue  the  lease,  upon  the  same  terms,  for  five  years 
lou;L^er.  There  is  a  clause  in  the  lease,  that  at  the  expiration  of 
the  term,  the  brick  house,  then  being  erected  on  the  premises, 
should  be  appraised,  and  the  lessor  should  take  it  at  two  thirds 
of  its  appraised  value.  There  is  also  a  clause  in  the  lease,  in 
these  words:  **  And  it  is  further  agreed  and  covenanted,  by  and 
between  the  parties  hereto,  that  the  brick  building,  now  being 
erected  on  the  said  demised  lot  of  ground,  shall  alway  be  and 
remain,  as  the  same  is  hereby  declared  to  be,  mortgaged  as 
security  for  the  payment  of  the  monthly  rent  herein  stipulated." 
This  instrument  was  only  recorded  among  "  Leases."  The  de- 
fendant Battelle,  completed  the  building,  and  on  the  7th  day  of 
March,  1855,  borrowed  of  defendant  Jenny  Tyler,  the  sum  of 
ten  thousand  dollars,  and  mortgaged  the  lease  to  her  agent  for 
her  benefit,  who  assigned  the  same  to  her  for  the  purpose  of 
securing  the  repayment  of  the  loan.  On  the  24th  day  of  Janu- 
ary, 1856,  the  defendant  Battelle,  assigned  all  his  interest  in  the 
lease  to  defendant  Tyler,  who  thus  became  the  tenant  of  plaint- 
iff, and  paid  him  regularly  the  rents  falling  due  after  the  assign- 
ment of  the  lease  to  her.  The  defendant  Battelle  failed  to  pay 
the  rents  falling  due  before  the  assignment,  amounting 
[451]  to  the  sum  of  three  thusand  three  hun-*dred  and  fifty- 
eight  dollars  and  twenty-five  cents.  The  plaintiff  brings 
this  action  to  foreclose  the  mortgage  upon  the  building.  The 
defendant  Tyler,  answered,  admitting  the  due  execution  of  the 
lease,  alleging  the  loan  to  Battelle,  his  mortgage  and  assignment 
of  the  lease  to  her,  and  denying  that  she  hucl  any  notice  that  any 
rents  were  unpaid,  and  also  denying  all  priority  of  lien  upon  the 
building.  The  defendant  Battelle  (or  both)  put  in  a  separate 
answer,  denying  the  right  of  the  plaintiff  to  bring  this  action 
under  the  covenants  of  the  lease,  and  alleging  that  he  has  no 
interest  in  the  lease,  having  assigned  the  same  to  defendant 
Tyler,  and  objects  that  he  is  made  a  party  to  the  suit.  The 
plaintiff  put  in  a  separate  demurrer  to  each  of  these  answers, 
\7hich  were  overruled  by  the  Court,  and  plaintiff  appealed  to 
ithis  Court. 
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Whitcomb^  Pringle  dc  Fellon,  for  Appellant. 

The  language  of  the  lease  is  clear  and  unequivocal.  It  is, 
that  the  brick  building  now  in  process  of  erection  is  mortgaged 
as  security  for  the  rent.  Of  the  legal  meaning  of  these  words 
there  can  be  no  doubt;  and  this  lease,  by  the  ordinary  rule  of 
construction  of  written  instruments,  must  be  interpreted  so  as  to 
give  effect  to  the  intentions  of  the  parties,  as  manifested  by  their 
words,  unless  there  is  some  clear  and  manifest  technical  impos- 
sibility of  so  doing. 

The  pai-ties,  then,  to  this  lease,  have  declared  this  brick  build- 
ing mortgaged  to  secure  the  rent.  Is  there  any  technical  objec- 
tion to  such  a  mortgage  ? 

If  this  is  a  mortgage,  then  it  is  intended  to  secure  a  certain 
sum  payable  at  fixed  intervals.  The  mortgage  is  but  the  inci- 
dent to  the  debt,  which  it  secures,  and  the  right  to  foreclose  it 
accrues  on  the  maturity  of  the  debt  without  being  paid. 

As  to  the  defendant  Jenny  Tyler,  it  is  clear  that  her  position 
is,  in  all  respects,  the  same  as  that  of  Battelle.  She  is  the  as- 
signee of  this  lease,  and  has  full  knowledge  of  everything  con- 
tained in  the  instrument,  from  which  flow  all  the  rights  she  her- 
self has  in  the  premises.  She  knew,  therefore,  that  this  house 
was  mortgaged  to  secure  the  payment  of  a  certain  sum  each 
month  during  the  term  of  this  lease,  and  she  took  it  subject,  of 
course,  to  such  mortgage. 

Peyton,  Duer,  Lake  d  Eoae,  and  Harmon  d  Sunderland,  for 
Bespondents. 

The  clause  in  the  lease  from  Battelle  to  Barroilhet,  mortgag- 
ing the  building  to  be  erected  as  security  for  the  rent,  does  not 
operate  as  a  mortgage  of  the  tenure  or  the  leasehold  estate. 

At  most,  it  is  only  a. chattel  mortgage  as  between  the  parties 
to  the  lease,  and  as  such  is  void  as  to  third  persons,  not  being 
accompanied  by  a  change  of  possession. 

*A  mortgage  of  a  house  attached  to  the  soil  is  certainly  [452] 
a  mortgage  of  real  estate.  It  is  not,  therefore,  binding 
on  any  subsequent  purchaser  or  mortgagee  without  notice, 
unless  recorded.  The  lease  in  question  never  was  recorded  in 
the  book  of  mortgages;  and  the  lien,  if  any  thereby  created, 
must  consequently  be  postponed  to  the  mortgage  of  Tyler. 

Is  it  to  be  supposed  that  a  purchaser  of  real  estate  is  to  take 
it  subject  to  an  unrecorded  (chattel  ?)  mortgage  of  the  build- 
ings thereon,  which  may  constitute  the  chief  value  of  the  prop- 
erty ?  This  would  defeat  the  whole  policy  of  the  Eecording 
Acts. 

Burnett,  J.,  delivered  the  opinon  of  the  Court — Mubbat,  C. 
J.,  concurring. 

The  first  question  which  arises  in  this  case,  is,  whether  the 
stipulation  amounts  to  a  mortgage,  according  to  the  true  intent 
of  the  parties.  It  will  be  observed  that  the  langnage,  though 
concise,  is  very  explicit.     The  house  is  ''declared  to  be  mort- 
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gaged  as  security."  That  the  parties  meant  something  by  these 
words  is  clear,  and  what  else  could  that  meaning  be,  but  that 
which  is  so  clearly  expressed?  What  language  could  more 
clearly  express  in  the  same  number  of  words  the  intention 
to  create  a  mortgage?  The  term  "mortgaged,"  is  very  def- 
inite and  certain  in  itself,  but  the  parties  have  added  ''as  secu- 
rity for  the  payment  of  the  monthly  rent  herein  stipulated,"  thus 
giving  an  express  definition  of  the  sense  in  which  they  used  the 
terra.  It  is  no  objection  to  this  view  that  so  few  words  were  em- 
ployed. The  law  does  not  bind  parties  to  use  a  greater  number 
of  words  than  are  necessary  to  express  their  meaning.  The 
form  of  a  deed,  as  given  in  Kent's  Commentaries,  is  full  as  brief 
as  the  mortgage  in  this  instance.     (4  Kent,  4G1.) 

Conceding  that  this  view  is  correct,  the  question  then  arises, 
whether  plaintiff  could  enforce  his  mortgage,  at  any  time  when ., 
the  rent  was  in  arrear,  or  whether  he  must  wait  until  the  expi- 
ration of  the  full  term,  the  house  still  remaining  in  the  mean 
time  as  security.      And  here  again  the  parties,  by  the  terms . 
used,  seem  to  have  very  clearly  expressed  their  intentions.    The  i 
house  was   ** mortgaged  as  security  for  the  payment  of   the! 
monthly  rent  herein  stipulated."     The  rent  was  stipulated  to  bei 
paid  monthly  in  advance,  and  the  parties  not  only  refer  to  the . 
stipulations,  but  they  say  expressly,  *Hhe  monthly  rent."     If  a 
party  executes  a  mortgage  to  secure  the  payment  of  a  certain 
sum  of  money  due  by  installments,  at  different  periods,,  it  is  ap- . 
prehended  that  there  could  be  no  doubt  about  the  right  of  the  i 
mortgagee  to  foreclose,  upon  the  failure  to  pay  the  first  install-  - 
ment,  unless  there  were  qualifying  words  in  the  mortgage,  show-; 
ing  a  different  intention.      The  mortgage  is  only  an  incident  of  \ 
the  debt  secured,  and  it  follows  as  a  legitimate  consequence,  ^ 

that  when  the  creditor  can  sue  upon  and  enforce  his 
[463]    debt,  he  can  equally  enforce  the  security — *the  incident 

that  follows  it.  And  as  a  suit  to  foreclose  a  mortgage, , 
is  an  equitable  proceeding,  the  Court  can  always  make  a  de-' 
cree  to  suit  the  peculiar  circumstances  of  each  particular  case. . 
But  conceding  the  opposite  construction  to  be  true,  for  the 
sake  of  argument  only,  then  in  what  condition  would  the  plaint- 
iff be  placed  ?  The  lease  was  a  fair,  honest  contract,,  made  by 
competent  parties,  who  had  the  undoubted  right  to  make  their 
own  terms.  The  lessee  fails  to  pay  the  rent,  and  the  plaintiff 
seeks  his  remedy.  If  he  demands  the  rent,  with  all  the  formal- 
ity necessary  to  forfeit  the  lease,  then  the  lessee  meets  him  with 
his  claim  for  the  two  thirds  value  of  the  house.  The  lessee 
has  had  the  advantage  of  the  market,  and  as  events  turn  out,  he 
finds  he  had  better  give  up  the  house  at  two  thirds  of  its  ap- 
praised value,  and  thus  end  the  lease  and  his  liability.  And  he 
therefore  deliberately  refuses  to  pay  the  rent,  so  as  to  force  the 
lessor  into  this  position  and  compel  him  to  pay  for  the  house 
before  the  end  of  ten  years,  and  before  he  has  realized  any  con- 
siderable sum  from  the  rents  of  the  property.  If,  on  the 
contrary,  rents  go  up,  he  pays  the  rents  as  they  become  due, 
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and  thus  enjoys  all  the  advantages  of  the  bargain.  If,  how* 
ever,  the  lessor  does  not  wish  to  forfeit  the  lease,  and  proceeds 
upon  the  mortgage,  the  lessee  meets  him  with  the  objection  that 
he  cannot  sue  until  the  expiration  of  the  term.  And  if  the  les- 
sor waits  until  the  expiration  of  the  term,  he  is  then  met  by  the 
objection  that  his  rents  were  barred  by  the  Statute  of  Limita- 
tions. The  very  facts  of  this  case  go  to  show  the  propriety  of 
such  a  stipulation  as  we  construe  the  mortgage  clause  to  be. 

But  it  is  objected  that  whatever  may  have  been  the  intention 
of  the  parties,  **  the  house  which  was  being  erected,"  could  not 
be  the  subject  of  the  mortgage.  Chancellor  Kent  says:  "  Prop- 
erty of  every  kind,  real  and  personal;  which  is  capable  of  sale, 
may  become  the  subject  of  a  mortgage.  It  will,  consequently, 
include  rights  in  the  reversion  and  remainder,  i)ossibilities 
coupled  with  an  interest,  rents  and  franchises/'  (4  Kent,  148.) 
It  would  seem  that  these  terms  were  broad  enough  to  include 
the  house  in  question.  It  would  appear  to  be  a  just  conclusion 
that  if  Battelle  could  have  any  property  in  the  house,  he  might 
sell  or  mortgage  it.  And  the  first  section  of  the  Act  of  May 
11,  1853,  Com.  L.  911,  expressly  authorizes  the  mortgage  of 
''  such  personal  property  as  shall  be  fixed  in  its  structure  to  the 
soil,"  and  that  such  mortgage  "shall  have  the  same  effect 
against  third  persons,  as  mortgages  upon  real  property."  But 
aside  from  that  Act,  and  upon  the  general  principles  of  the  com- 
mon law,  we  should  have  no  doubt  of  the  capacity  of  Battelle  to 
moi*tgage  the  house  in  the  manner  he  did. 

The  defendant  Tyler,  does  not  deny  the  alleged  non-payment 
of  the  rents,  but  sets  up  the  facts  that  she  had  no  knowl- 
edge of  *the8e  rents  and  no  knowledge  that  plaintiff  [454] 
claimed  any  lien  or  mortgage  upon  the  house.  And  her 
counsel  object  that  the  recording  of  the  lease  on  the  book  of 
leases  was  no  notice  to  her,  as  the  same  was  not  recorded  in  the 
book  of  mortgages.  We  do  not  think  it  necessary  to  decide 
whether  such  a  record  would  be  notice,  as  the  defendant  was 
bound  to  know  the  contents  of  the  lease  under  which  she  claims; 
and  being  in  privity  with  Battelle,  she  is  estopped  to  deny  any 
want  of  such  knowledge.  She  was  bound  to  know  the  contents 
of  the  whole  instrument,  and  that  the  back  rents  were  unpaid. 
The  recitals  in  a  deed  operate  as  estoppels,  ''working  on  the 
interest  in  the  land  if  it  be  a  deed  of  conveyance,  and  binding 
both  parties,  privies  in  blood,  privies  in  estate,  and  privies  in 
law.  Thus  the  recital  of  a  lease,  in  a  deed  of  release,  is  con- 
clusive evidence  of  the  existence  of  the  lease  against  the  parties, 
and  all  others  claiming  under  them  in  privity  of  estate,"  *'  which 
cannot  be  averred  against,  and  which  forms  a  muniment  of 
title.^'    (1  Green.  Ev.  Sec.  23,  note  2.) 

It  is  however,  further  objected,  that  if  a  decree  of  foreclosure 
should  be  made,  and  the  house  sold  under  the  decree,  that  then 
the  purchaser  would  not  be  entitled  to  possession  of  the  house, 
and  that  the  same  would  still  remain  as  security  for  the  future 
rents;  and  for  this,  among  other  reasons,  it  could  not  have  been 
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the  intention  of  the  parties  that  the  mortgage  should  be  fore- 
closed before  the  end  of  the  term.  This  would  seem  to  be  in- 
correct. The  purchaser  under  the  sale  would  acquire  the  right 
of  Bat  telle  to  the  tw^o  third  valuation  of  the  house  at  the  end  of 
the  term,  whether  the  term  was  ended  by  forfeiture  or  by  expi- 
ration, and  he,  the  purchaser,  would  not  be  bound  to  make 
^ood  the  future  rents,  but  would  take  the  house,  discharged 
from  all  liability,  for  them.  The  purchaser  would  gain  no  pres- 
ent right  of  possession,  as  the  possession  of  the  house  cannot 
be  separated  from  that  of  the  lot  on  which  it  stands. 

Some  of  the  learned  counsel  for  the  defendant  Tyler,  have 
taken  the  ground  that  the  plaintiff  having  received  the  payment 
of  rent  from  her  after  the  assignment  of  the  entire  lease,  has 
waived  his  right  upon  the  mortgage  clause.  And  they  insist, 
that  after  the  forfeiture  of  the  lease  by  the  non-payment  of  rent, 
if  the  landlord  received  the  rent,  he  waives  the  forfeiture  and 
the  lease  continues.  There  can  be  no  doubt  of  the  correctness 
of  this  principle,  but  it  is  not  perceived  how  it  can  apply  to  the 
facts  of  this  case.  The  receipt  of  rents  subsequent  to  the  as- 
signment, which  the  defendant  Tyler  had  a  right  to  pay,  as 
there  had  been  no  forfeiture  of  the  lease,  could  not  forfeit  the 
rights  of  plaintiff  under  the  mortgage  as  we  have  construed  it. 
The  plaintiff  does  not  seek  to  terminate  the  lease  but  to  sell  the 
reversion  of  the  lessee.     If  the  defendant  Tyler  elected  to  pay 

the  rents  accruing  after  she  became  the  tenant  of  plaint- 
[455]    iff,   she  '''had  a  perfect  right  to  do  so,  and  she   could 

then  let  the  plaintiff  proceed  upon  his  mortgage  and  sell 
the  reversion,  as  the  plaintiff,  under  the  terms  of  the  leaso  had 
failed  to  demand  the  rent,  so  as  to  work  a  forfeiture,  and  could 
only  proceed  in  this  way.  If  she  preferred,  she  could  pay  the 
rents  in  arrear,  otherwise  she  could  let  the  mortgaged  right  of 
the  lessee  be  sold.  Under  any  view  we  can  take  of  this  case,  we 
can  see  no  ground  upon  which  to  defeat  the  plaintiff's  right  to 
recover.  I  think  judgment  of  foreclosure  should  be  entered  in 
this  Court. 
So  ordered. 


GUTTMAN  v.  SCANNELL. 

>  Parties,  whkn  Wife  mat  Sub  Alone. — In  an  action  bronght  by  a  married 

woman  concerning  property  belonging^  to  her  as  a  sole  trader,  under  the 

Act  of  1852,  the  hasband  need  not  be  joined. 
Sole  Tbadeb,  Act  Constbued.— So  far  from  forbidding,  the  law,  by  the 

plainest  implication,  intends  that  the  capital  invested  by  the  wife  as  a 

sole  trader,  to  the  extent  of  five  thousand  dollars,  may  be  furnished  by 

the  husband. 
Idem. — Tbansiteb  by  Husband,  when  INTAXJD.—If  the  husband  at  the  time 

was  embarrassed,  the  transfer,  as  to  his  creditors,  would  be  fraudulent 

and  void. 
Idim.-:-Statutobt  Constbuction. — ^The  Act  does  not  confine  sole  traders  to 

1.  Married  women,  rights  and  liubilitlei)  under  Bole  Trader  Act,  cited  Camden  t.  Mullen, 
20Cal.666. 
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any  particular  trade  or  occapation,  nor  prohibit  the  hasband  from  being 
employed  by,  or  acting  for,  his  wife  in  the  business. 

IXdeic. — EviDKMCE  OF  Fbaud. — The  fact  that  the  business  was  unsnited  to  the 
sex  of  the  wife,  and  the  employment  of  the  hasband  therein,  would  be 
circumstantial  evidence  tending  to  establish  fraud,  but  not  conclusive 
evidence  of  it. 

Statdtoby  CoNsraucnoN,  Som!  Tbadbb  Act. — Per  Bumeltf  J.,  di8sentin(j. — 
The  Act  of  1832,  was  designed  to  secure  the  rights  of  the.  wife  as  the 
owner  of  separate  property,  and  only  carries  out  the  intention  of  the 
Constitution,  which  bestows  upon  the  wife  the  full  capacity  to  own 
separate  property. 

Idem. — The  Act  nowhere  says  that  the  property  employed  by  the  wife  as  a 
sole  trader,  may  be  furnished  by  the  husband,  and,  if  so,  protected  from 
his  creditors.  The  third  section  substantially  declares  that  the  property 
invested  in  the  wife's  business,  must  be  her  separate  property. 

Idem. — ^Evidence  of  Fbafd.— The  fact  that  the  former  business  of  the  hus- 
band is  continued  and  conducted  by  him  as  the  ngent  of  his  wife»  is  so 
pregnant  with  suspicion,  that  it  should  be  held  conclusive  evidence  of 
fraud. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  following  finding  of  the  Court  below,  taken  in  connection 
with  the  facts  stated  in  the  opinions  of  the  Court,  fully  explain 
the  case: 

1.  That  for  some  time  past,  prior  to  the  Ist  of  January,  1866, 
the  husband  of  the  plaintiff  was  engaged  in  selling  clothing  in 
the  City  of  San  Francisco,  and  was  in  debt  to  various  persons. 

2.  That  by  virtue  of  judgments  obtained  against  the  hus- 
band, his  entire  stock  was  sold  at  public  auction  by  the  sheriff, 
about  the  last  of  December,  1855,  to  pay  said  judgments. 

3.  That  the  plaintiff,  on  the  18th  day  of  January,  1856,  in 
conformity  to  the  statute  of  California,  entitled  ''An  Act  to 
authorize  married  women  to  transact  business  in  their  own 
name  as  sole  traders,''  passed  April  12th,  1852,  com- 
menced the  '''business  of  selling  ready-made  clothing  in  [456] 
the  City  of  San  Francisco,  in  her  own  name,  and  on  her 

•  own  account. 

4.  That  on  the  26th  day  of  February,  1856,  the  defendant 
'in  this  case,  by  virtue  of  an  execution  in  favor  of  one  Carter, 

and  against  the  husband  of  plaintiff,  did  levy  upon  and  seize 
the  property  of  plaintiff,  and  sell  the  same  under  execution. 

5.  That  the  goods  so  seized  and  sold  by  the  sheiiff,  were  ex- 
.  clusively  the  property  of  plaintiff,  except  six  hundred  and  fifty 
dollars'  worth,  purchased  with  the  money  belonging  to  her  hus- 
iband,  and  liable  for  his  debts. 

6.  That  the  amount  of  goods  sold  by  the  sheriff  belonging 
to  plaintiff,  was  of  the  value  of  eight  hundred  and  fifty  dollars, 
exclusive  of  the  six  hundred  and  fifty  dollars,  which  was  liable 

.for  her  husband's  debts;  and  that  by  the  acts  of  defendant,  she 
•sustained  damage  to  the  amount  of  one  hundred  and  fifty  dol- 
lars, for  which  sum,  together  with  the  value  of  the  goods  be- 
longing to  the  plaintiff  as  sole  trader,  amounting  to  one  thou- 
[sand  dollars,  the  plaintiff  is  entitled  to  judgment  against  de- 
ifeudant. 
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Judgment  being  rendered  against  defendant  for  one  thousand 
dollars,  and  his  motion  for  a  new  trial  being  denied^  this  appeal 
was  taken  from  the  judgment. 

John  Reynolds^  for  Appellant. 

At  common  law,  the  husband  and  wife  are  regarded  as  one 
person,  and  her  legal  existence  lost  or  suspended,  in  a  measure, 
during  the  continuance  of  the  matrimonial  union.  (2  Kent, 
129;  Coke  Litt.  112,  187;  1  Black.  Com.  441.) 

The  wife,  therefore,  can  make  no  contract,  except  as  she  is 
expressly  authorized  by  statute  so  to  do,  and  the  statute  must 
be  strictly  construed  and  followed.  (3  Cal.  83,  88;  Duppa  y. 
Mayo,  1  Saund.  276,  note  2.) 

And  every  fact  necessary  to  show  a  strict  compliance  with  the 
statute  must  be  averred  and  proved,  for  the  statute  is  in  dero- 
gation of  the  common  law.  {Snyder  v.  Webb,  3  Cal.  83;  1  Saund. 
276,  not«.) 

This  act,  allowing  married  women  to  transact  business  as  sole 
traders,  does  not  provide  for  the  creation  or  setting  apart  of  sep- 
arate property,  nor  does  it  attempt  to  divorce  husband  and 
wife,  and  divide  the  common  property.  But  it  merely  de- 
clares that  married  women,  by  complying  with  its  provisions, 
may  transact  busines  in  their  own  names,  leaving  the  Court  to 
give  such  construction  to  the  law,  as  will  secure  the  rights  of 
the  wife,  without  permitting  any  fraud  upon  her  husband  or 
his  creditors. 

This  can  only  be  done  by  allowing  her,  with  her  separate 
property  alone,  as  the  basis  of  her  capital,  to  conduct  a  busi- 
ness, art,  or  profession,  congenial,  becoming,  and  suited  to  a 

woman. 
[457]  *Now,  I  submit,  that  the  Act  authorizing  married 
women  to  transact  business  in  their  own  names,  and  pro- 
tecting them  in  the  exclusive  control  and  enjoyment  of  the  gains 
and  profits  of  such  business,  cannot  fairly  be  construed  to  allow 
them  any  greater  privilege  than  to  use  and  control  their  own 
separate  funds,  and  with  them  to  conduct  business  in  their  own 
names,  and  on  their  own  account,  and  to  enjoy  the  profits  of 
such  business. 

The  statute  does  not  create  or  set  apart  separate  property,  nor 
does  it  create  any  new  right  in  property,  but  confers  upon  the 
wife  the  power  to  exercise  an  existing  equitable  right. 

If  the  husband,  becoming  indebted,  can,  as  agent,  conduct 
his  former  business — ^his  art  and  profession — in  the  name  of  his 
wife,  establish  such  business  with  his  creditors'  money,  and  she 
take  all  the  gain,  and  he  do  the  work,  a  door  is  open  for  fraud 
that  I  am  sure  this  Court  will  not  recognize,  and  an  inducement 
held  out  for  men  of  avaricious  disposition  to  degrade  themselves 
and  society  to  a  most  alarming  extent. 

Gregory  Yale,  for  Respondent. 

The  plaintiff  was  entitled  to  sue  in  her  own  name  by  ihe-ex-l 

444 


Digitized  by  VjOOQ IC 


April,  1857.]  GtfTTMAN  v.  Soannell.  468 

press  provisions  of  the  Act  of  the  12th  of  April,  1852.  (Com. 
Laws,  881-2.) 

Section  three  provides  that  *'  the  person  so  making  her  decla- 
ration as  aforesaid,  shall  be  entitled  to  cany  on  said  business, 
trade,  profession,  or  art,  in  her  own  name;  and  the  property, 
revenue,  money,  debts,  and  credits,  so  invested,  shall  belong 
exclusively  to  said  married  woman,  and  shall  not  be  liable  for 
any  of  the  debts  of  her  husband,  and  said  married  woman  shall 
be  allowed  all  the  privileges,  and  be  liable  to  all  the  legal  pro- 
cesses, now,  or  hereafter  provided  by  law,  against  debtors  and 
creditors. 

By  section  five,  if  the  amount  invested  is  over  five  thousand 
dollars,  the  declaration  shall  be  made  under  oath,  that  the  sur- 
plus over  five  thousand  dollars  "  did  not  come  from  any  funds 
belonging  to  her  husband." 

The  facts,  from  which  the  fraud  is  presumed,  as  alleged 
in  the  points  on  file,  are  all  found  by  the  Court,  and  the 
presumption  of  fraud,  if  any,  is  negatived  by  the  finding  and 
judgment. 

Tebbt,  J.,  delivered  the  opinion  of  the  Court — Mubba^,  C.  J., 
concurring. 

This  is  an  action  instituted  by  the  plaintiff,  who  is  a  married 
woman,  and  sole  trader  under  the  Act  of  1852,  to  recover  the 
value  of  certain  goods  seized  by  defendant,  under  an  execution 
against  Samuel  Guttman,  the  husband  of  plaintiff. 

It  appears  that  Samuel  Guttman  was  engaged  in  the  manu- 
facture and  sale  of  clothing;  that  he  became  involved, 
and  that  "^his  whole  stock  in  trade  was  sold  under  execu-  [458] 
tion;  that  shortly  afterwards,  his  wife  availed  lierself  of 
the  provisions  of  the  Act  "to  authorize  married  women  to 
transact  business  in  their  own  names  as  sole  traders,"  and  com- 
menced business  in  her  own  name,  upon  money  partly  borrowed 
by  herself  for  the  purpose,  and  partly  received  by  her  from 
boarders,  before  she  became  a  sole  trader. 

The  Court  below  found  the  value  of  the  goods  to  be  one  thou- 
sand six  hundred  and  fifty  dollars;  that  the  sum  of  six  hundred 
and  fifty  dollars,  the  amount  received  from  the  boarding-house, 
was  liable  for  the  husband's  debts;  and  gave  judgment  for  the 
sum  of  one  thousand  dollars,  and  from  this  judgment  the  de- 
fendant appeals. 

It  is  contended,  that  inasmuch  as  this  Act  does  not  concern  * 
the  separate  property  of  the  wife,  the  husband  should  have  been 
joined  as  plaintiff.  This  point  is  not  well  taken.  The  Act  of 
April,  1852,  vests  in  the  married  woman,  who  avails  herself  of 
its  provisions,  the  exclusive  ownership  and  control  of  all  the 
money  and  property  invested  in  the  trade,  or  business  in  which 
she  is  engaged,  and  as  to  such  business,  and  the  property  in- 
vested, she  is  entirely  independent  of  her  husband.  (See  Mc- 
Kline  V  McGarvey,  6  Cal.  497.) 

It  is  also  contended  that  the  Act  was  designed  to  permit  a 
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married  woman  to  in  vest  only  her  separate  property,  in  some 
business  not  unsuited  to  her  sex.  That  it  should  not  be  so  con- 
strued as  to  enable  her  to  embark  in  such  business  on  capital 
furnished  by  her  husband,  or  to  pursue  the  same  trade  in  which 
he  was  engaged;  as  such  construction  would  afford  to  a  debtor 
great  facilities  to  defeat  the  claims  of  his  creditors,  by  transfer- 
ring his  property,  and  avoiding  the  payment  of  his  debts,  while 
continuing  business  in  the  name  of  his  wife. 

We  do  not  think  the  Legislature  intended  to  limit  the  provi- 
sions of  the  Act  to  those  women  who  were  so  fortunate  as  to  be 
possessed  of  separate  property;  they  designed  to  afford  to  every 
married  woman  an  opportunity  of  providing  against  the  improv- 
idence or  misfortunes  of  her  husband,  by  engaging  in  any  legiti- 
mate Cloning,  by  protecting  her  earnings  against  her  husband 
and  his  creditors,  and  enabling  her,  by  her  own  energy,  and  in- 
dustry, to  support  herself  and  children. 

So  "far  from  forbidding,  the  law,  by  the  plainest  implication, 
intends  that  the  capital  invested,  to  the  extent  of  five  thousand 
dollars,  may  be  furnished  by  the  husband.  If  the  husband  were 
at  the  time  in  embarrassed  circumstances,  such  transfer  would 
amount  to  a  fraud  upon  his  creditors,  and  therefore  be  void  as 
to  them,  but  would,  we  think,  be  good  against  all  others.  In 
this  case,  however,  the  question  does  not  properly  arise,  as  the 
money  furnished  by  the  husband  was  deducted  from  the  judg- 
ment of  the  Court  below. 
[459]  '^'The  Act  in  question  does  not  confine  sole  traders  to 
any  particular  trade  or  occupation,  nor  does  it  prohibit 
the  husband  from  being  employed  by,  or  acting  for,  his  wife,  in 
relation  to  her  business. 

The  fact  that  the  trade  or  business  was  unsuited  to  her  sex, 
or  that  the  husband  was  employed  in  it,  would  be  circumstances 
tending  to  establish  fraud,  but  would  not  amount  to  conclusive 
evidence  of  its  existence. 

These  facts  were  before  the  Court  below,  and  the  question  of 
fraud  raised  by  the  pleadings  was  decided  in  favor  of  the 
plaintiff. 

The  business  was  certainly  not  unsuited  to  the  sex  or  capacity 
of  plaintiff;  it  was  one  of  the  few  occupations  offering  a  promise 
of  remuneration,  in  which  a  woman  can  with  propriety  engage, 
and  tliough  we  may  object  to  the  employment  of  the  husband 
by  his  wife,  as  tending  to  impair  his  dignity  and  authority,  as 
the  head  of  a  family,  it  certainly  is  no  reason  for  depriving  the 
plaintiff  of  her  rights  under  the  law. 

The  judgment  of  the  Court  below  is  afiSrmed,  with  costs. 

BuBNETT,  J. — The  principles  involved  in  this  case  are,  in  my 
view,  very  important,  and  as  I  am  compelled  to  dissent  from 
the  opinion  of  my  associates,  I  will  proceed  to  state  my  reasons. 

A  very  important  question  raised  and  decided  in  the  Court 
below,  was  whether  the  capital  invested  must  be  the  separate 
property  of  the  wife,  or  may  be  the  property  of  the  husband, 
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when  the  amount  does  not  exceed  the  sum  of  live  thousand  dol- 
lars, even  conceding  that  the  husband  is  indebted  to  others  at 
the  time  the  capital  is  furnished  by  him.  The  laws  of  this  State 
exempting  the  homestead  from  forced  sale,  and  a  large  amount 
of  other  property,  and  securing  to  the  wife  her  separate  prop- 
erty, giving  her  also  one  half  of  the  community  property  upon 
the  death  of  the  husband,  and  denying  the  husband  the  right 
to  dispose  of  her  portion  of  the  common  property  by  will,  as 
this  Court  has  held  in  the  case  of  Beard  v.  Knox  (S  Cal.  252), 
are  perhaps,  when  taken  together,  more  liberal  to  families 
than  the  laws  of  any  other  State  in  the  Union.  The  rights  of 
honest  creditors  are  more  restricted  here  than  elsewhere,  and 
after  having  made  these  large  reservations  for  the  wife  and 
family  of  the  judgment-debtor,  an  intention  to  increase  these 
reservations  ought  to  be  very  explicitly  and  plainly  expressed, 
before  a  Court  would  be  justiBed  in  aniving  at  such  a  conclu- 
sion. 

There  is  nothing  in  the  Act  of  1852,  that  expressly  says  that' 
the  money  invested  in  the  business  of  the  wife,  may  be  com- 
posed of  the  property  of  the  husband,  and,  if  so,  shall  be  pro- 
tected from  his  creditors.  Taking  the  different  statutes  to- 
gether, there  would  seem  to  be  no  great  difficulty  in  under- 
standing the  intention  of  the  Legislature.  Under  the 
Act  of  ^1850,  the  husband  was  allowed  the  management  [460] 
and  control  of  the  separate  property  of  the  wife,  and 
could  appropriate  absolutely  the  profits  of  her  separate  estate  in 
the  same  way  that  he  could  the  common  property  of  both.  This 
left  the  wife  no  power  to  use  qr  enjoy  her  own  property,  except 
as  her  husband  permitted.  She  could  not  derive  any  benefit 
from  it,  except  by  her  husband's  consent.  The  statute  of  1852, 
was  designed  to  secure  her  rights  as  the  owner  of  separate  prop- 
erty. The  Constitution  had  itself  bestowed  upon  her  full  capa- 
city to  own  separate  property;  and  the  capacity  to  own  property, 
without  the  capacity  to  use  it  in  lawful  business,  and  as  one 
may  please  to  use  it,  is  but  the  shadow  without  the  substance. 
The  intention  of  the  Constitution  was  not  legitimately  carried 
out  by  the  Act  of  1852.  And  the  language  of  the  third  section 
is  substantially  a  declaration  that  the  property  invested  in  the 
wife's  business  must  be  her  separate  property.  The  intention 
of  this  section  is  not  to  declare  that  the  property  of  the  husband 
may,  by  operation  of  the  statute,  become  the  property  of  the 
wife.  The  wife  makes  her  declaration  that  she  will  do  business 
in  her  own  name,  and  on  her  own  account,  and  this  is  sub- 
stantially saying  that  she  will  do  business  upon  her  own  capital. 
It  is  true,  the  fifth  section  requires  her  to  make  a  statement, 
under  oath,  that  the  surplus  money  above  five  thousand  dollars 
invested  in  her  business,  did  not  come  from  any  funds  belong- 
ing to  her  husband.  But  this  provision  seems  only  intended  as 
a  guard  against  fraud  when  the  amount  was  large,  and  cannot, 
by  construction,  be  extended  beyond  its  express  provisions.  It 
simply  requires  the  statement,  under  oath,  of  the  wife,  when 
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the  capital  invested  in  the  business  exceeds  a  certain  stun,  and 
does  not  say  that  when  the  capital  is  less  than  the  sum  stated  it 
may  come  fiom  the  funds  of  the  husband,  and  shall  be  protected 
from  his  creditors.  Had  the  statute  intended  to  exempt  from 
execution  the  sum  of  five  thousand  dollars,  in  addition  to  the 
large  amount  of  property  previously  reserved,  there  certainly 
would  have  been  clear  affirmative  words  to  that  effect,  and  the 
intention  would  not  have  been  left  to  inference.  The  Court  be- 
low, therefore,  very  properly  decided  that  the  money  invested 
in  the  business  of  a  feme  sole  trader,  must  not  have  come  from 
the  funds  of  the  husband. 

The  defendant  objects  to  the  judgment  of  the  Court  below,  as 
well  as  the  finding  of  the  Judge,  sitting  as  a  jury,  upon  the 
ground  that  there  were  conclusive  evidences  of  fraud  on  the 
part  of  husband  and  wife,  and  the  finding  and  judgment  should 
nave  been  for  defendant. 

The  Act  of  1852,  as  before  remarked,  was  intended  to  cany 
out  the  benevolent  provisions  of  the  Constitution,  by  giving  to 
the  wife  that  use  of  her  separate  •  property  which  is  naturally 
incident  to  its  ownership.  But  it  never  was  the  design  of  that 
Act  to  provide  ways  and  means  for  the  conmiission  of 
[461]  frauds  ♦upon  creditors;  nor  was  it  intended  to  give  the 
husband  and  wife  greater  power  to  contract  and  deal  with 
each  other  than  that  which  previously  existed.  In  other  words, 
those  relations  and  liabilities  that  naturally  flow  from  the  mar- 
ried state,  were  only  modified  in  so  far  as  they  were  inconsistent 
with  the  ownership  of  separate  property  by  the  wife,  and  her 
resulting  right  to  use  that  property  in  business  on  her  own  ac- 
count. It  was  intended  that  the  business  should  be,  in  truth 
and  in  fact,  and  not  in  mere  name,  the  separate  business  of  the 
wife.  The  law  was  only  intended  for  her  benefit,  to  secure  her 
the  fair  use  of  her  own  property  and  the  profits  of  her  legiti- 
mate business,  and  not  to  aid  an  insolvent  husband  in  conceal- 
ing his  property  from  his  creditors.  The  provisions  of  the  law 
when  justly  and  legitimately  applied,  give  the  wife  the  perfect 
right,  at  any  time,  in  her  own  discretion,  to  engage  in  business 
for  herself,  and' in  her  own  name,  upon  her  own  separate  means, 
and  secure  to  her  the  capital  invested  and  all  the  profits  of  the 
business,  independent  of  her  husband,  and  without  any  regard 
to  his  condition  or  character,  whether  solvent  or  insolvent,  idle 
or  industrious,  honest  or  dishonest. 

That  this  statute  has  been  greatly  abused,  and  often  perverted 
from  its  benevolent  intent,  there  can  be  no  question;  and  that  it 
is  the  duty  of  the  Courts  to  carry  out  its  provisions,  and  at  the 
same  time  to  carefully  prevent  these  abuses,  would  seem  equally 
clear.  If  the  Courts  permit  these  great  abuses  to  exist,  then  the 
statute  becomes  an  instrument  of  evil,  instead  of  good,  and  the 
ultimate  and  inevitable  result  must  be,  that  the  law  itself  will 
either  become  odious  to  tlie  community,  or  the  community  itself 
will  be  more  or  less  demoralized.  Since  the  passage  of  the  Act, 
in  1852,  the  public  prints  have  teemed  with  notices,  on  the  part 
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I  of  married  women,  that  they  intended  to  carry  on  business  in! 
i  their  own  names;  and  the  different  kinds  of  business  specified 
have  included  stock-raising,  farming,  blacksmithing,  carpenter-, 
ing,  brickmaking,  and  almost  all  other  kinds  of  business  that 
are  carried  on  most  generally  by  men,  and  are,  in  their  nature, ; 
unsuitable  to  the  capacity,  education  and  position  of  females;  ■ 
'  and  in  many  cases,  the  ostensible  business  of  the  wife  was  but 
'  a  continuation  of  that  of  the  husband,  and  a  business  not  adapt- 1 
ed  to  her  capacity  or  position,  but  especially  suited  ib  his;  and ' 
in  most  such  oases,  he  is  found  conducting  the  business  under ; 
the  alleged  capacity  of  a«:ent  of  his  own  wife.  Under  such  cir- » 
cumstauces,  it  would  seem  to  be  the  duty  of  the  Courts  to  guard ' 
:  against  these  perversions  of  the  law,  not  only  in  justice  to  the  \ 
wronged  and  injured  creditor,  but  in  support  of  public  morals  and ! 
the  best  humanity;  for  if  these  monstrous  abuses  are  not  checked,  i 
the  practice  of  married  women  doing  business  on  their  own  ac-  j 
count  will  become  so  disreputable,  that  decent  females  will  suf-  > 
fer  any  privation  before  they  will  incur  the  odium  of  en- 
gaging in  such  a  '*'bu8iness.  The  practical  result  will  [462J  | 
then  be  this :  the  abuses  of  the  law  will  exist,  while  the 
good  intended  to  be  accomplished  by  it  will  be  mainly  de- 1 
feated. 

In  the  present  case,  it  was  shown  that  the  husband  of  plaintiff 
had  been  engaged  in  the  manufacture  and  sale  of  ready-made  < 
clothing;  that  a  tailor  employed  by  him  had  sued  for  his  wages,] 
obtained  judgment  and  execution,  under  which  the  stock  of  the< 
husband  was  sold  out;  that  in  a  short  time  the  wife  was  carrying  I 
on  the  same  business,  employing  the  same  workman,  and  her< 
husband  acting  as  her  agent,  and  that  the  capital  on  which  the; 
plaintiff  commenced  business  was  composed  of  six  hundred  and  j 
fifty  dollars,  the  property  of  the  husband,  and  two  hundred  dol-'j 
lars  which  she  borrowed  upon  her  own  account.  The  plaintiff,.' 
before  the  failure  of  her  husband,  had  done  her  own  housework;] 
had  kept  several  boarders,  her  husband  paying  the  rents  and  ex-j 
penses  of  the  establishment;  and  this  six  hundred  and  fifty  dol-i 
lars  had  been  laid  by  from  time  to  time,  by  plaintiff,  as  she  re-i 
ceived  the  same  in  different  sums  from  the  boarders.  The  Court 
below  very  properly  decided  that  the  six  hundred  and  fifty  dol- 
lars was  the  money  of  the  husband,  as  our  statute  had  expressly  j 
so  provided. 

The  combined  circumstances  of  this  case  would  seem  to 
amount  to  full  proof  of  fraud,  and  we  think  the  Court  below 
should  have  so  found.  The  fact  that  the  former  business  of  the 
husband  is  continued  and  conducted  by  him  as  alleged  agent  of. 
his  wife,  is  a  circumstance  so  pregnant  with  suspicion,  that  it 
should  be  held  as  conclusive  evidence  of  fraud.  The  husband 
should  not  be  permitted  to  act  as  the  agent  of  his  wife.  Our 
statute  holds  the  possession  of  personal  propei*ty  by  the  seller, 
after  sale,  as  conclusive  evidence  of  fraud,  and  this  rule  has  ever 
been  considered,  by  the  wisest  and  most  humane  Judges,  as 
the  best  practical  rule,  because  it  provides  a  simple  and  efficient 
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!  check,  and  thus  remoyes  the  opportunity  imd  temptation  to  do 
wrong.  And  a  rule  equally  plain  and  practical  should  be  ap- 
plied in  the  case  of  feme  sole  traders.  If  the  husband  wishes  to 
do  business  suited  to  his  own  capacity,  let  him  do  it  upon  his 
own  capital  and  in  his  own  name,  and  if  he  cannot  do  this,  and 
is  compelled  to  enter  the  employment  of  others,  let  him  obtain 
employment  of  some  one  else  than  his  wife.  Honest  and  fair 
industry,  combined  with  prudent  economy,  never  did  fail  in  our 
country,  and  the  more  strictly  parties  are  held  to  these  necessary 
traits  of  character,  the  better  for  them  and  for  the  community 
at  large. 

[4631    *LUCAS,  TURNER  &  CO.  v,  THE  CITY  OP  SAN 
FRANCISCO.* 

^  Municipal  Cobpobation — Batificatzon  of  Acib  — ^Where  a  municipal  cor-4 
poration  has  the  power  to  perform  an  act,  and  in  the  execution  thereof 
the  prescribed  Xorm  is  not  followed,  it  has  the  power  to  sabseqnently 
ratify  and  conflnn  the  informal  act,  so  as  to  make  It  as  binding  as  if 
originally  done  in  the  proper  manner. 

.Idvm. — Obdinancb  a  Contbagt. — ^The  charter  of  the  city  of  San  Francisco 
provides  that  when  the  common  council  think  proper  to  open  or  im- 
prove a  street,  etc.,  notice  shall  be  given,  and  if  no  protest  be  made,  as 
provided,  then  the  council  shall  proceed  with  the  improvement:  JETflld, 
that  when  an  ordinance  had  passed  to  give  the  required  notice,  which 
was  given,  and  no  protest  made,  the  full  discretionary  power  of  the 
council  had  been  exercised,  and  it  became  binding  as  a  contract  between 
the  city  and  the  property  holders  to  make  the  improvement,  the  remain- 
ing acts  on  the  part  of  the  city  being  mere  ministerial  duties  of  its 
proper  officers. 

*}  Inxiff. — LiABiLiTZ  FOB  Btbeet  Impbovembnt. — ^The  liability  of  the  city  for 
street  improvements  is  limited  to  the  expense  of  improving  the  cross- 
ings. The  remainder  is  to  be  paid  by  the  property  fronting  upon  the 
streets.  The  city,  in  contracting  as  to  the  latter,  must  be  regitfded  as 
the  mere  agent  or  trustee,  and  is,  therefore,  not  primarily  liable. 

!Idbm.— LiABiUTT  TO  Stbbet  Ck)NTBACTOB.— The  charter  gives  the  con- 
tractor a  direct  lien  upon  the  adjacent  property  for  his  work,  but  where 
the  city  has  collected  this  money  from  the  propertv  holders,  she  is  liable 
to  the  contractor  therefor,  and  can  be  compelled  to  return  the  same. 
The  city  being  the  trustee  of  the  contractor,  and  also  the  agent  of  the 
property  holder,  it  follows  that  a  liability  created  thereby  is  not  a  viola- 
tion of  that  portion  of  her  charter  which  limits  the  power  of  the  cor- 
poration in  contracting  debts. 

Idxm. — Validity  op  Controlleb's  Wabbant.— Per  Bumeit^  J, —A  control- 
ler's warrant,  to  be  valid,  must  be  in  the  form  prescribed  by  the  charter 
of  San  Francisco. 

Appeal  from  the  Superior  Court  of  the  city"  of  San  Francisco. 

This  action  was  brought  in  the  Court  below  by  Lucas,  Turner 
&  Co.,  as  the  assignee  of  Jesse  L.  Wetmore,  to  recover  the  sum 
of  one  hundred  thousand  dollars,  for  grading  Powell  street,  in 
San  Francisco.  The  complaint  contained  nine  counts,  and 
stated,  among  other  things,  that  in  November,  1852,  one  "Wil- 
liam Divier  was  duly  appointed  street  commissioner  of  that  city; 

*Bef erred  to  ob  second  appeal  and  law  of  the  case  annonnoed,  20  Oal.  692;  Wetmarty, 
San  Francitco,  44  Cal.  'i98. 
1.  Doubted  Argeniiy,  San Francitco,  16  Cal.  278. 
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Ithat  said  Divier,  as  commissioner,  as  he  was  authorized  to  do,  on 
the  20th  of  September,  1853,  entered  into  a  contract  with  Jesse 
L.  Wetmore,  for  the  grading  of  Powell  street,  at  certain  speci- 
fied prices  for  the  different  kinds  of  work  therein  contained. 
That  said  Wetmore  j^erformed  his  work  according  to  contract, 
and  that  the  officers  of  the  city  received  and  accepted  the  same. 
That  at  various  times  during  the  performance  of  this  work,  the 
said  Wetmore  presented  his  accounts  for  portions  of  the  same, 
completed  by  him,  to  the  controller  of  said  city,  who  submitted 
the  same  to  the  common  council,  and  that  said  accounts,  so  pre- 
sented, were  approved  by  said  council,  and  audited  by  the  con- 
.  troUer  of  said  city,  and  who  therefor  drew  his  warrants  in  the 
following  form : 

*|858  02-100.  City  Controller's  Office,     )         [464] 

(No.  961.)  [ 

San  Francisco,  August  29,  1854. ) 
City  Treasurer  pay  to  Jesse  L.  Wetmore,  or  bearer,  the  sum 
of  eight  hundred  and  fifty-eight  dollars  and  two  cents,  for  grad- 
ing, etc.,  Powell  street,  as  per  settlement,  out  of  the  street  as- 
sessment fund. 

S.  B.  Harris,  Controller. 
C.  K.  Garrison,  Mayor. 

Plaintiffs  also  aver  that  they  took  said  warrants  without  no- 
tice of  any  objections  thereto,  and  that  they  are  bona  fide  pur- 
chaser of  the  same. 

Plaintiffs  further  set  forth  that  the  defendants,  under  the  as- 
sessment made  upon  the  property  adjacent  to  Powell  street,  had 
collected  the  sum  of  one  hundred  and  twenty  thousand  dollars. 
That  the  whole  amount  of  the  work  done  by  said  Wetmore 
amounted  to  one  hundred  thousand  dollars,  and  that  it  had,  for 
a  valuable  consideration,  been  assigned  to  plaintiffs. 

The  defendants  demurred  to  the  complaint,  which  being  sus- 
tained, and  final  judgment  entered  in  favor  of  defendants, 
plaintiffs  appealed. 

Baldwin  &  Bowman,  for  Appellants. 

The  contract,  as  executed,  was  a  good  and  valid  contract, 
binding  on  the  city. 

Now,  no  mode  or  form  of  contract  is  prescribed  by  charter; 
this  being  so,  the  corporation  may  act  through  its  agents  in 
making  the  contract,  A  corporation,  unless  expressly  re- 
strained by  its  charter,  may  contract  through  the  agency  of  a 
select  committee  of  its  members.  (See  BurrUl  v.  NcSianl  Bank, 
2  Met.  166.) 

In  a  city  corporation,  where  the  duties  and  business  are  com- 
plicated and  multifarious,  it  is  impossible  that  such  contracts 
could  be  made  by  the  council.  Is  it  necessary  that  every  street 
contract  should  be  made  by  the  board,  and  every  other  con- 
tract, in  order  to  render  them  valid  ?  Obviously  not;  for  if  so, 
then  everything  in  connection  with  the  whole  work  must  be 

451 


Digitized  by  VjOOQIC 


465  Lucas  v.  Sak  Francisco.  [Sup.  Ct.l 

^ 

done  by  the  council,  for  there  is  no  more  reason,  in  the  nature  i 
of  things,  for  holding  the  contracts  than  the  other  acts  so  to  bej 
done — the  words  embrace  all  of  the  work. 

In  conformity  with  the  provisions  of  section  2  of  Article  V  of; 
the  Act  of  Incor^^oration,  before  cited,  the  council  gave  notice  of 
the  intention  of  the  city  to  make  certain  improvements  by  pass- 4 
ing  the  following  ordinance: 

Ordinance  No.  409>  sec.  1 :  "  That  the  street  commissioner( 
be,  and  he  is  hereby  instructed  to  give  notice,  according  to  law,; 
that  the  city  intends  grading,  planking  and  sewering  Powell! 
street,  from  Bay  to  "Washington  streets,  in  conformity; 
[4G5]  with  tiie  '^'established  grade;  and  that  the  expense  of  so' 
doing  will  be  assessed  upon  the  land  fronting  on  said  I 
street,  except  the  crossings,  which  will  be  borne  by  the  city." 

The  city  had  appointed  certain  officers  and  agents  for  the  ex-* 
press  purpose  of  superintending  the  work  upon  the  streets,  and^ 
atten^ng  to  this  part  of  the  city  business;  it  had  prescribed  the 
mode  of  contracting;  the  contract  was  de  facto  made.  Under 
these  circumstances,  there  was  no  necessity  for  passing  an  ordi- 
nance in  order  to  give  validity  to  this  contract  The  charterj 
gave  it  without  such  ordinance. 

Neither  is  there  anything  in  the  charter  which  requires  anj 
appropriation  for  a  contract,  to  be  made  before  the  contract;  nor 
is  there  anything  which  requires  any  appropriation  whatever  to 
be  made,  in  order  to  render  the  contract  valid  and  binding.  An 
appropriation  is  only  a  means  of  payment;  the  corporation  would 
be  bound  to  pay  at  any  rate;  and  the  contractor  would  not  be 
bound  to  take  whatever  the  corporation  chose  to  give.  Neither 
does  the  charter  prescribe  that  the  council  shall  be  required  to 
particularize  the  terms  and  conditions  of  a  contract  before  it  can<  \ 

authorize  such  contract  to  be  made.     There  is  no  reason  of  policy  | 

which  so  requires  it,  and  the  general  rule  and  principle  held  in 
application  to  other  contracts  and  corporations,  does  not  so  re- 
quire it.  Buty  apart  from  all  these  considerations,  we  contend 
that  Ordinance  No.  409  was  sufficient,  and  did  give  the  authority. 

By  the  modem  decisions,  the  contracts  of  corporations  rest' 
upon  the  same  footing  as  those  of  natural  persons,  governed  by  ■■ 

the  same  rules  and  laws.     (Bank  of  Columbia  v.  Palterson,  7  ! 

Cranch,  299;  Fleclcner  v.  The  Bank  of  the  U.  S.^S  Wheat.  338;.  \ 

Bank  of  the  U.  S,  v.  Dandridge,  12  Id.  64;  Moit  v.  Hicks,  1  Cow.  j 

513;  Cliestnut  HUl  Co.  v.  liiUter,  4  Serg.  &  R.  16;  School  District  \ 

V.  Wood,  13  Mass.  199;  Union  Bank  v.  liidgchj,  1  Har.  &  G.  324)  j 

Or  arising  by  implication  of  law,  either  from  the  acceptance  of 
an  executed  consideration.  (Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299;  Kennedy  v.  Baltimore  Ins.  Co,,  3  Har.  &  J.  367;; 
Dunn  V.  St,  Andrew's  Church,  14  Johns.  118;  Episcopal  Gh, 
Society  v.  The  Episcopal  Church,  1  Pick.  372;  Proprietors  of  Canal 
Bridge  v.  Gordon,  1  Id.  297.)  Or  from  ratification  of  actg  done 
on  behalf  of  the  corporation  by  parties  assuming  to  act  as 
agents,  although  without  sufficient  authority.  (Epis,  Society  y., 
J^is.  Ch.,  supra;  Randall  v.  Van  Vechten,  19  Johns.  60.) 
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There  is  no  requirement  in  the  charter  which  renders  it  neces- 
'sary  for  the  ordinance  to  precede  the  contract.  We  have  already 
shown  that  the  council  could  delegate  the  power  of  contracting 
to  the  street  department,  and  that  before  proceeding  to  do  the 
work,  public  notice  should  be  given  of  the  intention,  etc.  Now, 
is  not  the  charter  equal  to  an  ordinance?  What  does  the  char- 
ter provide?  That  the  contingency  of  no  protest  being 
made  *by  the  property-holders,  the  council  shall  proceed,  [466] 
not  to  pass  an  ordinance,  but  to  do  the  act. 

The  doing  of  the  act  is  the  legal  and  necessary  result  from  the 
antecedent  facts;  and,  surely,  it  cannot  be  contended  that  the 
council,  by  ordinance,  were  to  be  held  to  the  necessity  of  re- 
affirming a  higher  law,  viz.:  the  charter.  (See  Mayor  of  New 
York  V,  Furze,  3  Hill,  615;  and  see  Brady  v.  The  Maxjor  of 
Brooklyn,  1  Barb.  484,  as  to  the  effect  of  this  ordinance  as  re- 
cognition.) 

So,  even  if  a  specific  ordinance  was  necessary,  the  corporation 
must  be  presumed  to  have  passed  it,  as  we  have  just  shown  by 
the  case  last  cited,  that  the  ordinance  subsequently  passed 
affirming  the  assessment  for  the  work,  is  a  sufficient  compliance 
with  the  charter. 

If  a  man  voluntarily  builds  a  house,  or  road,  or  a  sewer,  may 
not  the  corporation  pay  for  it,  though  it  never  ordered  it?  And 
why  may  not  a  corporation  pay  for  a  street  opened  voluntarily, 
as  well,  when  it  takes  the  benefit  of  it  to  itself,  and  especially 
when,  by  its  own  acts,  it  has  induced  the  act  and  the  idea  that 
it  was  authorized  ? 

The  Act  of  incorporation  does  not  restrain  the  city  from  mak- 
ing any  lawful  contract  the  evidence  of  indebtedness.  This  is 
plain,  because  the  language  of  the  charter  itself  does  not  admit 
of  an  opposite  construction.  The  expression,  "the  common 
couDcil  shall  have  no  power  to  emit  bills  of  credit,  or  to  issue  or 
put  in  circulation  any  paper,  or  device,  as  a  representation  of 
value  or  evidence  of  indebtedness,"  is  only  intended  to  restrain 
the  city  from  issuing  paper  to  serve  as  a  currency,  or  circulate 
as  money.  The  charter  giving  power  to  make  a  contract,  in- 
tended to  give  to  the  contract,  when  made,  the  same  effect  as  is 
given  to  any  other  person's  contract.  The  restraining  clause  is 
only  intended  to  prevent  banking.  The  words  **bill  of  credit" 
have  a  very  general  and  undefined  meaning.  See  Briscoe  v.  The 
Bank  of  Kentucky,  11  Pet.  314,  and  the  Legislature,  in  adding 
the  subsequent  words,  only  meant  to  give  those  words  their  true 
and  rightful  interpretation.  This  is  plainly  evident  from  the 
other  portions  of  the  act  of  incorporation. 

1.  It  gives  authority  to  issue  warrants. 

2.  It  gives  authority  to  issue  bonds. 

3.  It  provides  that  "  nothing  shall  be  allowed  for  depreciation 
of  the  warrants,  bonds,  or  other  evidence  of  indebtedness." 

Finally,  we  submit  that  there  is  no  distinction  in  any  respect 
affecting  this  discussion  between  municipal  and  private  corpora- 
tion.   {Eo88  V.  The  City  of  Madison,  1  Carter,  Lad.  252;  Mayori 
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of  Ludloio  V.  Charlton  J  6  Mees.  &  W.  824,  and  note  by  American 
Editor;  Lesher  v.  Tlie  Wabash  Navigation  Co,,  14  111.  87;  Mayor 

of  Lynn  v.  Turner,  Cowp.  86.) 
[467]        ^Fletcher  M,  Eaight  and   William  Duer,  for  Respond- 
ent. 

No  ordinance  was  ever  passed  authorizing  the  opening  of 
Powell  street.  Notice  was  given  of  the  intention  to  do  so, 
which  was  a  necessary  pre-requisite;  but  the  work  was  never 
directed  to  be  done,  nor  any  authority  given  to  contract  for  the 
same. 

The  power  to  make  the  contract  is  dependent  upon  the  power 
to  order  the  improvement.  This  can  only  be  done  in  the  mode 
prescribed  by  the  charter,  and  involves  the  exercise  of  public 
municipal  powers.  The  thing  to  be  done  is  for  the  public  ad- 
vantage, And  not  for  the  private  advantage  or  emolument  of  the 
corporation,  and  involves  the  exercise  of  the  sovereign  power  of 
taxation.  Such  acts  are  incapable  of  ratification,  and  the  power 
granted  must  be  exactly  followed.  {BaUey  v.  The Maxfor,  etc.,  3 
Hill,  539;  Toucliard  v.  Tbuchard,  5  Cal.  306;  2  Sand.  221;  13 
Barb.  567;  Doughty  v.  Hope,  3  Denio,  594;  Sharp  v.  Speer,  4 
Hill,  76;  Thompson  v.  ScJiermerhom,  2  Seld.  92;  same  case,  9 
Barb.  152.) 

The  ordinance  authorizing  a  settlement  does  not  obviate  the 
difficulty.  If  the  common  council  could  not  make  the  contract, 
except  in  the  manner  prescribed  by  the  charter,  and  could  not 
ratify  it,  they  cannot  settle  or  compromise  any  claim  arising 
under  it. 

The  section  authorizing,  or  rather  recognizing  warrants  on 
the  treasury,  must  be  construed  in  connection  with  the  seventh 
section,  so  that  force  may  be  given  to  both. 

The  warrant  is  an  authority  to  receive  money;  it  is  a  neces- 
sary' and  incidental  power,  for  there  is  no  mode  in  which  money 
can  be  drawn  from  the  treasury  of  a  corporation  but  by  warrant. 
But  this  does  not  authorize  turning  the  warrant  into  a  bill  of 
exchange,  or  other  instrument  upon  which  an  action  can  be  sus- 
tained. The  prohibition  was  intended  to  protect  the  people  of 
the  city  against  debt  and  taxation,  and  should  be  construed  so 
as  to  carry  out  this  intention. 

The  plaintiffs  are  not  bonajide  holders.  They  took  the  war- 
rants as  security,  and  without  parting  with  value,  after  they 
were  due,  and  with  notice. 

The  contract  assigned  to  them,  and  the  warrants  on  their 
face,  are  express  notice;  and  without  that,  they  are  bound  to 
take  notice  for  what  consideration  the  warrants  were  given. 
(Bay  V.  Coddington,  20  Johns.  637;  Halstead  v.  The  Mayor,  etc.,  3 
Barb.  218;  9  Paige,  470.) 

They  are  not  agents  of  the  common  council,  and  if  so  in  any 
sense,  they  are  agents  acting  under  special  written  powers  con- 
ferred by  law,  and  of  which,  all  persons  dealing  with  them  are 
bound  to  take  notice.  (Story  on  Agency,  Sec.  76;  Smith  v.  The 
CUy  of  New  York,  4  Sandf.  221,  227;  2  Id.  481.) 

i5i 


Digitized  by  VjOOQIC 


'AprU,  1857.]        Lucas  v.  San  Francisco.  469 

•—  '     ■  —  ■'    ■         .    I  ■       .\ 

No  corporation  is  liable  on  any  contract  which  it  has  not  ca- 
pacity to  make,  or  which  it  is  prohibited  by  law  from 
making;  *nor  in  such  case  can  a  ratification  be  binding.    [468] 
(Ang.  and  Ames,  Sec.  256;  Swift  v.  Beers,  3  Denio,  70; 
Story  on  Bills,  Sec.  79;  BrovglUon  v.  Mancliester  Water-Worhi 
Co.,  3  Bam.  and  Aid.  1,  10;  5  Barb.  218;  9  Paige,  470.) 

BnBNETT,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  decided  at  the  October  Term,  1856,  and  a  re- 
hearing ordered.  TJie  decision  of  the  Court  below  was  given 
against  the  plaintiff,  upon  a  demurrer  to  the  complaint.  The 
complaint  contains  nine  counts,  setting  forth  the  cause  of  the 
action  in  different  forms,  and  the  demurrer  was  to  the  whole 
complaint,  and  to  each  count  separately,  and  was  sustained  as 
to  aU  the  counts.  The  objections  raised  by  the  demurrer  can 
;  only  apply  to  some  of  the  counts,  and  for  that  reason,  if  for  no 
t other,  the  judgment  of  the  Court  below  must  be  reversed.  But 
^it  was  evidently  the  intention  of  all  parties,  to  obtain  the  deci- 
sion of  this  Court  upon  all  the  points  raised,  as  they  involve  in- 
terests of  great  magnitude,  that  must  be  settled  sooner  or  later,, 
upon  appeal.  As  the  plaintiffs  have  presented  their  case  in  so 
many  different  forms,  to  meet  every  anticipated  state  of  proof, 
and  as  the  questions  raised  apply  to  the  different  counts  consid- 
ered separately,  it  will  be  necessazy  to  examine  the  case  more^ 
in  detaU. 

The  case  of  Holland  v.  The  CUy  of  San  Francisco,  ante  361,' 
involved  some  of  the  questions  raised  in  this;  and  we  must  re-^ 
fer  to  our  opinion  in  that  case,  for  some  of  the  reasons  sustain-j 
ing  our  views  of  the  case  now  before  us. 

It  would  seem  evident,  from  the  language  of  the  charter  of 
the  city  of  San  Francisco,  as  well  as  from  its  scope  and  spirit,  ^ 
that  the  Legislature  intended  to  impose  all  practical  checks  up-- 
on  abuses.  The  corporation  continued  by  that  fundamental 
law,  was  intended  to  be  limited,  not  only  in  the  powers  granted, » 
but  also  in  the  mode  of  their  exercise.  And  when,  from  the' 
spirit  and  letter  of  the  charter  of  a  corporation,  (especially  if  it 
be  municipal,)  the  predominant  intention  is  clearly  manifested! 
by  the  Legislature,  to  restrict  its  powers,  and  the  mode  of  their 
exercise,  within  definite  limits,  the  Courts  are  necessarily  held 
to  a  more  strict  rule  of  construction.  The  Legislature  but  car- 
ried out  the  intention  of  the  Constitution,  as  expressed  in  the; 
thirty-seventh  section  of  the  fourth  article. 

If,  then,  it  be  true,  that  the  prescribed  form  must  be  pre- 
served, in  order  to  bind  such  a  municipal  corporation  as  that  of  j 
San  Francisco,  it  would  seem  to  follow,  as  a  clear  and  logical: 
consequence,  that  the  doctrine  of  estoppel,  for  matters  in  pais,  { 
cannot  apply  to  it.  Being  limited  and  restricted  to  certain  de- 1 
fined  powers,  and  also  to  certain  prescribed  modes,  the  ends 
contemplated  by  the  charter  could  be  practically  defeated,  as^ 
well  by  a  departure  from  the  mode  designated,  as  by  the 
lexercise  of  *the  prohibited  powers.    It  also  follows,  ^that^   I4691J 
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when  an  act  could  not  be  done  originally,  it  cannot,  in  any 
form,  be  ratified  afterwards.  It  would  seem  equally  true,  that 
if  the  act  itself  be  within  the  legitimate  powers  of  the  corpor- 
ation, and  the  prescribed  forms  were  not  originally  pursued,  the 
city  council,  in  the  proper  form,  could  afterwards  ratify,  or  adopt, 
the  precedent  informal  act,  and  it  would  then  be  binding  as  if 
originally  done  in  the  proper  mode. 

This  view  of  the  case  relates  to  the  corporation,  in  its  private, . 
as  distinguished  from  its  public  capacity.  As  the  owner  of  prop- 
erty, the  city  has  a  right  to  make  contracts  for  its  sale,  lease,  or 
improvement;  and  these  contracts,  though  informal  at  the  time, 
may  afterwards  be  ratified  by  ordinance;  provided,  the  vested 
rights  of  others  are  not  impaired.  An  ordinance  wiU  estop  the 
city,  while  acts  in  pais  will  not. 

It  is  conceded  in  this  case,  that  the  city  had  power  to  make 
the  alleged  contract,  and  the  only  questions  are: — ^first,  was  it 
made  in  the  proper  made?  and  second,  if  not  made  in  the  proper 
mode,  was  it  afterwards  affirmed  in  the  proper  manner?    The 
alleged  contract  was  for  work  and  labor  performed  under  the ; 
following  ordinances  of  August  19th,  1853:  ''Ordinance  409 — i 
The  People  of  the  City  of  San  Francisco  do  ordain  as  follows:! 
Section  1.    That  the  sti*eet  commissioner  be,  and  he  is  hereby  in- 
structed to  give  notice  according  to  law,  that  the  city  intends 
grading,  planking,  and   sewering  Powell  Street,  from  Bay  to 
Washington  streets,  in  conformity  with  the  established  grade; 
and  that  the  expense  of  so  doing  vnll  be  assessed  upon  the  land 
fronting  on  said  street,  except  the  crossings,  which  will  be  borne 
by  the  city." 

It  may  be  assumed,  as  a  correct  position,  that,  to  give  effect - 
to  the  intention  of  the  city  council  to  make  this  improvement, , 
it  was  not  necessary  for  the  ordinance  to  contain  any  provisions  i 
found,  either  in  existing  ordinances,  or  in  the  charter,  which  i 
were  applicable  to  the  case.  In  other  words,  it  was  necessary ! 
for  the  council,  in  order  to  carry  out  this  intention,  to  do  thatj 
only,  which  remained  to  be  done.  The  provisions  of  the  ordi- 1 
nances  and  the  charter,  which  from  their  letter  or  spirit,  werei 
appropriate,  would  at  once  apply  to  this  particular  case,  upon^ 
the  passage  of  the  Ordinance  409.  This  ordinance  was  passed 
in  pursuance  of  the  second  section  of  the  fifth  article  of  the 
charter,  which  is  as  follows:  ** Section  2.  Whenever  the  com- 
mon council  shall  think  it  expedient  to  open,  alter,  or  improve, 
any  street  or  alley,  or  to  improve  any  public  grounds,  notice 
thereof  shall  be  given  by  pubhcation  for  ten  days  in  some  daily 
'paper.  Should  one  third  of  all  the  owners  of  the  adjacent  prop-' 
,erty  protest  against  the  improvement,  it  shall  not  then  be  made. 
If  no  such  protest  be  made,  the  common  council  shall 
,  [470]  proceed  *with  such  improvement,  at  least  two  thirds  of 
the  expense  of  which,  shall  be  borne  by  the  property  ad- 
j'acent." 

The  provisions  of  this  section,  it  will  be  perceived,  are  special 
iand  peculiar.     The  question,  whether  the  improvement  should 
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be  made,  was  to  be  determined  by  two  independent  parties;  the 
city  on  one  side,  and  the  property-holders  on  the  other.  With- 
out the  consent  of  both,  the  same  could  not  be  made.  Each 
party  had  an  absolute  negative  upon  the  action  of  the  other. 
And  on  the  part  of  the  property-holders,  one  third  protesting, 
defeated  the  proposition.  If  the  one  third  of  the  owners  did 
not  protest,  the  consent  of  the  whole  was  conclusively  presumed. 
The  city  and  the  property-holders  sustained  to  each  other  substan- 
tially, the  relation  of  parties  agreeing  to  make  an  improvement 
for  the  mutual  benefit  of  both,  and  to  be  paid  for  by  each,  in 
certain  stated  proportions.  The  city  was  the  party  to  make  the 
contract,  and  to  superintend  the  work.  In  so  far,  the  city  was 
but  the  agent  of  the  owners  of  the  property.  They  were  too 
numerous  to  enter  into  any  contract,  or  to  superintend  the  work. 
The  improvement  was  of  a  mixed  character,  partly  private  and 
partly  public.  It  concerned  the  whole  city  in  part,  and  certain 
individuals  in  particular. 

In  this  case  the  city  was  the  moving  party.  The  first  propo- 
sition came  from  the  common  council,  in  the  appointed  form  of 
an  ordinance.  It  was  published  for  ten-  days,  as  required  by  the 
charter,  and  no  protest  was  made.  What  then  was  the  condi- 
tion of  the  two  parties  at  the  expiration  of  the  ten  days? 
Could  either  party  then  recede  from  the  accepted  proposition 
without  the  consent  of  the  other?  And  if  so,  which  party? 
Was  the  obligation  to  proceed  with  the  improvement,  mutual  or 
partial? 

It  must  be  conceded,  that  at  the  end  of  the  time  limited,  and 
no  protest  having  been  made,  the  owners  of  the  property  adja- 
cent could  not  withdraw  their  consent,  and  prevent  the  cit^from 
proceeding.  And  if  the  owners  could  not,  at  that  stage  of  the 
case,  withdraw  their  consent,  could  the  city,  the  other  party,  do 
so  ?  The  charter  says  not;  but  that  in  such  case,  ''the  common 
council  shall  proceed  with  such  improvement."  No  conditions 
are  put  in,  and  no  discretion  left.  The  proposition  was  delib- 
erately made,  and  continued  for  ten  days,  during  all  which 
time  it  could  have  been  withdrawn,  but  when  once  accepted,  it 
became  binding  on  both  parties,  and  the  improvement  must 
proceed. 

That  this  view  is  correct,  is  shown  by  the  provisions  of  the 
fifth  section  of  the  same  article.  By  the  provisions  of  this  sec- 
tion, the  owners  of  the  property  are  constituted  the  moving  par- 
ty. They  make  the  first  proposition .  XJpon  the  application  of 
two  thirds  of  all  the  ownera  of  property  on  any  street,  for  a  par- 
ticular improvement,  the  same  shall  be  made,  but  on  such  condi- 
tions as  the  common  council  may  determine,  the  owners  paying 
at  least  two  thirds  of  the  expenses  of  such  improvements. 
In  *this  case,  the  common  council  cannot  refuse  to  pro-  [471] 
ceed  with  the  improvements,  but  that  body  may  deter- 
mine the  conditions,  and  may,  therefore,  require  the  entire  ex- 
penses to  be  paid  by  the  owners.  The  city  is  not  compelled,  in 
I  such  cases,  to  do  more  than  simply  let  out  the  contract,  collect 
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I  the  assessments,  and  superintend  the  work.  This  costs  the  city 
.no  more,  as  all  the  officers  who  participate  in  the  matter  are 
paid  regular  salaries;  and  if  not,  the  entire  charge  for  the  par- 
'.  ticular  work  might  be  imposed  upon  the  property-holders.  The 
effect  of  these  provisions  is  to  place  the  city  on  the  one  side,  and 
the  owners  of  property  adjacent  to  the  particular  improvement 
on  the  other,  in  the  relation  of  independent  parties  able  to  con- 
tract, and  each  interested  in  making  the  contemplated  improve- 
ments, for  the  mutual  advantage  of  both,  and  each  stipulating 
to  pay  in  certain  specified  proportions.  In  ope  case,  the  city 
moves  first,  and  in  the  other  the  owners  of  the  proj)erty.  In 
either  case,  the  other  party  may  reject  the  proposition  so  far  as 
the  expense  of  the  improvement  in  concerned.  When  the  prop- 
osition is  made  to  the  city,  it  cannot  refuse  its  agency,  but  may 
refuse  to  pay  any  part  of  the  expense,  If  the  city  is  compelled 
to  proceed  with  the  improvement  in  the  one  case,  it  is  also  in  the 
other. 

If  these  views  be  correct,  the  Ordinance  409  was  but  the  prop- 
osition of  a  party  competent  to  contract,  made  through  its 
regular  organs,  and  in  the  proper  form,  and  when  accepted  by 
the  other,  was  binding  equally  upon  both,  and  must  be  con- 
strued in  the  same  way  as  a  proposition  made  by  an  individual. . 
The  mere  form  of  the  proposition  does  not  affect  its  real  char-  • 
acter.  If  the  proposition  had  been  made  by  one  individual, 
and  accepted  by  another,  there  could  be  no  question  in  refer- 
ence to  its  binding  effect.  Until  accepted,  either  party  could 
withdraw;  but  after  acceptance,  neither  party  without  the  con-, 
sent  of  the  other. 

In  this  case,  the  ordinance  was  sufficiently  clear  and  explicit.  I 
The  street  to  be  improved  is  described,  the  improvement  itself 
specified,  the  established  grade  referred  to,  and  the  expense  to 
each  party  clearly  stated.  The  street  commissioner  was  the- 
mere  agent  of  the  council  to  publish  the  notice;  but  the  ordi- 
nance itself  declares  that  the  "  city  intends"  to  make  a  specified; 
improvement.  The  ordinance  is  a  clear  decision  of  the  council, 
to  proceed  with  the  improvement,  the  owners  consenting;  audi 
that  they  might  consent  or  dissent,  the  street  commissioner  was 
required  to  publish  the  notice.  The  ordinance  embraces  two. 
things: 

1.  The  conditional  determination  to  make  the  improvement. 

2.  The  duty  of  the  street  commissioner  to  give  the  requisite 
notice. 

Both  these  objects  are  accomplished  by  the  ordinance  in  very 
concise,  but  accurate  terms. 

It  then  being  the  duty  of  the  common  council,  at  the 
[472]  expiration  *pf  the  ten  days  (no  protest  having  been  made); 
to  proceed  with  the  improvement,  what  steps  were  nec- 
essary under  the  then  existing  provisions  of  the  ordinances  and 
the  charter?  Was  it  necessary  that  another  ordinance  should 
be  passed  to  authorize  the  contract  for  the  work  ?  The  work  it- 
self had  been  determined  upon   by  the  consent  of  both  parties, 
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and  the  mode  of  letting  it  out  was  designated  by  the  seventh 
section  of  the  sixth  article  of  the  charter.  It  was  not  necessary, 
then,  to  pass  an  ordinance  directing  the  manner  of  letting  out 
the  contract,  nor  was  it  necessary  to  ordain  that  the  work  should 
be  let  out,  as  that  followed  necessarily,  from  the  duty  of  the 
council  to  proceed  with  it.  Was  it,  then,  necessary  to  designate 
the  individual  who  should  execute  the  contract  for  the  city  in 
this  particular  case,  and  prescribe  the  manner  in  which  this 
should  be  done  ? 

The  charter  provides  for  the  election  of  a  street  commissioner, 
and  does  not  define  his  duties,  but  gives  this  power  to  the  coun- 
cil. (Art.  II,  Sec.  1;  Art.  IV,  Sec.  11.)  In  pursuance  of  these 
provisions,  the  council  passed  a  general  ordinance  in  November, 
1852,  creating  a  street  department,  and  defining  its  duties  as. 
follows: 

''The  street  department  shall  embrace,  in  its  authority,  the 
opening,  constructing,  regulating,  improving,  and  repairing,  of 
all  public  streets,  yards,  lawns,  alleys,  sewers,  lands,  places, . 
wharves,  docks,  piers,  and  basins,  and  the  care,  supervision, 
and  control  thereof.  The  chief  officer  of  this  department  shall 
be  the  street  commissioner." 

In  the  charter  of  Sacramento,  section  ten,  there  is  a  provision 
that  all  contracts  and  conveyances  may  be  made  in  such  man- 
ner as  directed  by  the  council,  subject  to  the  approval  of  the 
mayor.  There  is,  however,  no  such  express  provision  in  the 
charter  of  San  Francisco,  and  the  approval  of  the  particular  con- 
tract by  the  mayor  would  not,  therefore,  be  requisite  to  make 
the  contract  good. 

It  is  evident  that  a  municipal  corporation  must  execute  con- 
tracts by  some  agent.  The  authority  to  this  agent  may  be  gen- 
eral, in  reference  to  certain  classes  of  cases,  or  it  may  be  special, 
in  reference  to  a  particular  case.  The  ordinance  above  men- 
tioned is  general,  and  seems  to  have  been  intended  to  give  the 
aathority  to  the  street  department,  at  the  had  of  which  was 
placed  the  street  commissioner,  to  make  and  execute  all  con- 
tracts, in  reference  to  such  city  improvements,  as  had  first  been 
determined  to  be  made  by  the  common  oouncil.  The  work  it- 
self having  been  first  specified  by  an  ordinance,  and  the  mode 
of  letting  out  the  same  (namely,  to  the  lowest  bidder,  after  notice 
given  through  the  public  newspapers),  having  been  designated 
by  the  charter,  it  became  the  duty  of  this  department  to  proceed 
with  the  work,  and  the  power  to  enter  into  contracts  for  that 
purpose  is  a  necessary  incident,  resulting  from  the  nature 
of  the  ends  to  *be  accomplished.  When  an  agent  is  re-  [473] 
quired  to  accomplish  a  certain  end,  or  to  do  a  certain 
thing,  all  necessary  incidental  powers  are  implied. 

In  this  case  the  thing  to  be  done,  and  the  manner  of  letting 
out  the  contract  had  been  specifically  provided  for,  and  any  de- 
viation from  the  mode  prescribed  to  the  agent,  would  have  made 
the  contract  voidable,  and  the  same  could  have  been  set  aside. 
In  addition  to  i^is  ordinance,  the  complaint  alleges  that  the 
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contract,  after  being  executed  by  the  street  commissioner  and! 
the  contractor,  was  presented  to  the  council  and  approved.  Thisj 
would  seem  to  be  amply  sufficient,  as  to  the  execution  of  the^ 
contract. 

The  Ordinance  409,  having  been  regularly  passed,  and  the  ten* 
daj's'  notice  regularly  given,  and  no  protest  having  been  made, 
there  was  no  necessity  for  the  passage  of  any  other  ordinance  in 
addition  to  the  provisions  of  existing  ordinances  and  the  charter, 
to  authorize  the  officers  of  the  corporation  to  proceed  with  the 
work.  There  was  no  discretion  then  left  to  be  exercised.  It  was 
not  necessarj'^  to  pass  any  other  ordinance  except  to  appropriate 
the  funds  necessar}'  to  pay  the  city's  portion  of  the  expenses. 
The  charter  provides  for  a  board  of  commissioners  of  assessment, 
whose  duty  it  was  to  make  the  assessment  for  the  improvement. 
It  needed  no  ordinance  to  require  them  to  do  this;  and  the  city 
collector  was  required  by  the  charter  to  make  the  collection,  and 
pay  over  to  the  city  treasurer.  The  charter  itself  set  aside  the 
fund  derived  from  this  assessment,  for  this  special  purpose,  and 
it  was  the  duty  of  the  treasurer  to  keep  the  same  separate  and 
apart  from  all  other  funds.  The  amount  to  be  paid  by  the  own- 
ers of  the  property  was  fixed  by  the  Ordinance  409,  taken  in 
connection  with  the  contract.  The  commissioners  of  assessment 
were  bound  by  the  charter,  at  the  proper  time,  to  make  the  as- 
sessment, and  to  apportion  the  expenses  among  the  property- 
holders,  in  proportion  to  the  advantages  respectively  derived  by 
each  from  the  improvement.  It  was  the  duty  of  the  mayor  to 
see  that  aU  the  officers  did  their  duty.  If  any  of  the  officers 
neglected  their  duty,  they  could  be  compelled  to  perform  it  by 
mandamus,  upon  the  application  of  the  contractor,  or  any  other 
proper  party. 

The  next  question  that  arises  is,  whether  the  city  is  responsi- 
ble for  the  cost  of  the  entire  work,  in  the  event  that  the  proper- 
ty-holders failed  to  pay  their  due  proportion?  Was  the  city 
responsible  as  the  sole  contractor?  Or  was  the  city  only  re-i 
sponsible  for  the  portion  to  be  paid  by  it? 

It  would  seem  clear,  from  the  provisions  of  the  charter,  taken, 
together,  that  the  contract  had  to  be,  in  form  at  least,  a  con- 
tract between  the  city  on  the  one  side,  and  the  contractor  on  the 
other.  But  while  it  is  a  general  rule  that  a  contract  is  obliga- 
tory between  the  parties  who  execute  it,  yet  it  may,  in 
[474]  certain  cases,  be  *enforced  by  a  party  for  whose  benefit 
it  was  made.  If,  for  example,  A.  stipulate  with  B.,  to 
pay  to  C,  a  stated  sum  of  money,  C.  can  enforce  the  contract. 
The  same  principle  will  apply  in  this  case,  though  the  circum- 
stances be  different  in  some  respects. 

While  the  contract  must  be  in  form  between  the  city  and  the 
contractor,  it  is  provided  by  the  charter  that  at  least  two  thirds 
of  the  expense  shall  be  borne  by  the  property  adjacent.  And  by 
the  Ordinance  409,  it  was  provided  that  the  expense  should  be 
assessed  upon  the  land  fronting  on  the  street,  except  the  cross- 
ings, which  win  be  borne  by  the  city.    This  restrictive  provis- 

400 


Digitized  by  VjOOQIC 


April,  1857. J        Lucas  v.  Sak  Fbancisco*  475! 

ion  of  tho  charter  must  be  enforced.  The  contractor  could  not! 
look  to  the  city  for  that  portion  of  the  expense  designated  by 
the  ordinance,  as  a  charge  upon  the  land  adjacent.  When  the 
parties  entered  into  the  contract,  they  did  it  with  the  charter 
aud  ordinances  before  them,  and  their  provisions  entered  into 
and  formed  part  of  the  contract,  and  this  without  any  allusion 
being  made  to  them  in  the  contract  itself.  Both  parties  were 
bound  to  know  the  contents  of  the  ordinancen  and  the  charter. 
It  is  true,  the  courts  are  not  bound  to  take  judicial  notice  of  the 
ordinances  or  by-laws  of  a  corporation.  (Haven  v.  N,  H.  Asylum, 
13  N.  H.  632;  Barker  v.  Mayor,  etc,  of  New  York,  17  Wend. 
199.)  But  this  rule  does  not  apply  to  parties  who  deal  with  the 
limited  agents  of  a  municipal  corporation.  As  a  general  rule, 
parties  who  deal  with  agents  of  limited  powers,  must  take  notice 
at  their  own  peril. 

The  effect  of  this  contract  was,  to  bind  the  city  for  the  expense 
of  the  work  upon  the  crossings,  and  the  land  adjacent  for  the 
work  upon  the  street.  As  to  the  work  upon  the  street,  the  city 
was  but  an  agent,  or  trustee,  and  therefore  not  primarily  liable. 
The  case  of  Wetmore  y.  Campbell,  2  Qandf.  341,  and  of  Brady  y. 
The  Mayor,  etc, ,  of  Brooklyn,  1  Barb.  684,  are  distinguishable 
from  the  present  case.  It  will  be  seen,  upon  examination  of 
these  cases,  that  the  charter  in  each  case  provided,  that  the  cor-  • 
poration  may  make  certain  improvements,  and  may  assess  the 
expense  upon  the  owners  and  occupants  of  all  the  houses  and 
lots  intended  to  benefited  thereby.  There  were  no  restrictive 
words,  as  in  the  charter  of  San  Francisco,  and  the  expense  was 
assessed  to  the  owners,  and  not  upon  the  property  adjacent.  In 
the  New  York  cases,  the  liability  was  personal,  while  in  the  case 
of  San  Francisco,  the  liability  attached  to  the  property  itself, 
without  regard  to  who  were  the  owners.  Whenever  the  contract 
between  the  city  and  the  property-holders  was  complete,  as  it  was 
at  the  expiration  of  the  ten  days,  the  lien  of  the  future  contractor 
at  once  attached  to  the  property,  in  whosesoever  hands  it  might 
be  found.  In  the  theory  of  the  charter,  and  of  the  Ordinance 
409,  the  improvement  of  the  street  was  local,  and  for  the 
benefit  of  the  property,  and  it  was  *not  therefore,  in-  [476] 
tended  to  make  all  the  corporators  liable  to  pay  for  a 
partial  benefit.  The  chapter  intended  to  give  the  contractor  the 
very  best  security  for  his  compensation,  and  for  this  reason, 
made  the  property  upon  the  Ime  of  the  improvements  liable, 
and  not  the  owners  personally. 

But  it  does  not  follow,  that  because  the  city  was  not  primarily 
liable  to  the  contractor,  for  the  work  done  upon  the  street,  it 
could  not  become  liable  for  the  amount  of  the  assessment  col- 
lected by  the  city,  and  appropriated  to  its  own  use.  In  that 
case  the  city  would  be  liable.  This  special  fund  being  pledged 
to  the  contractor,  and  having  been  appropriated  by  the  city  to 
other  purposes,  the  city  would  clearly  be  liable  to  that  extent. 
And  if  the  city  received  the  payment,  in  warrants,  or  other  evi- 
dence of  debt,  so  as  to  discharge  the  property,  the  city  would 
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, . , 

be  liable  to  the  contractor.  In  these  cases  the  aggregate  liabil* 
ities  of  the  city  are  not  increased  in  violation  of  the  charter,  aa 
it  is  only  required  to  return  that  which  belongs  to  another.  If 
my  property  finds  its  way,  by  any  means,  into  the  possession  of 
another,  I  may  reclaim  it.  So,  if  my  money  gets  into  his  pos- 
session, I  may  consider  him  as  liolding  it  for  me,  and  compel 
a  return.  In  this  case,  it  is  specially  alleged  that  the  city  col- 
lected the  amount  assessed  upon  the  property  adjacent,  and  re- 
fuses to  pay  the  same  to  the  contractor.  The  city  being  a  trustee, 
for  the  contractor,  and  also  the  agent  of  the  property-holders, 
and  this  in  pursuance  of  the  charter  itself,  can  be  compelled  to 
return  money,  received  in  that  capacity;  and  this  liability  is  no 
violation  of  that  portion  of  the  charter  which  limits  the  power 
of  the  corporation  in  contracting  debts.  This  special  duty  has 
been  cast  upon  the  city,  by  its  organic  law,  and  the  restriction 
in  the  same  law,  as  to  contracting  debts  beyond  a  given  sum, 
do^s  not  apply  to  such  a  case. 

It  remains  to  determine,  whether  the  city  can  be  made  liable 
upon  the  warrants,  set  out  in  the  first  count  of  the  complaint. , 
They  are  all  of  the  same  form,  and  are  as  follows: 

$500.  No.  530.: 

dry  Contboller's  Office,  ) 

San  Francisco,  April  22, 1854,  J 
City  Treasury,  pay  to  Jesse  L.  Wetmore,  or  Bearer,  the  sum 
of  Five  Hundred  Dollars,  for  grading,  etc.,  Powell  street,  from 
Yallejo  to  Broadway,  out  of  the  street  assessment  fund. 

S.  E.  Habris,  Controller. 
C.  K.  Garrison,  Mayor. 

In  the  eighth  section  of  the  third  article  of  the  charter,  after 

Providing  that  no  money  shall  be  drawn  from  the  treasury,  un- 
3SS  previously  appropriated  for  that  purpose,  it  is  further  pro- 
vided, that  "  every  warrant  upon  the  treasury  shall  be 
[476]  signed  by  the  *controller,  and  countersigned  by  the 
mayor,  and  shall  specify  the  appropriation  under  which 
it  is  issued,  and  the  date  of  the  ordinance  making  the  same. 
It  shall,  also,  state  from  what  fund,  and  for  what  purpose,  the 
amount  specified  is  to  be  paid." 

These  provisions  constitute  a  portion  of  the  system  of  checks 
and  balances  provided  by  the  charter.  When  it  is  remembered 
how  prone  municipal  corporations  are,  to  exceed  and  abuse 
their  powers,  to  the  injury  of  the  individual  corporators,  and 
when  we  reflect  that  the  amount  of  revenue  received  and  dis- 
bursed by  the  city  of  San  Francisco  is  so  large,  we  can,  at  once, 
see  the  wisdon  and  necessity  of  these  checks.  There  is  just  as 
much  necessity  for  these  checks  in  the  city  government,  as  in 
that  of  the  State. 

It  was  the  evident  intention  of  the  charter  that  a  complete 
and  accurate  financial  system  should  be  practically  adopted,  and 
consistently  carried  out  by  the  city  authorities.    For  this  rea^ 
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son,  the  revenues  of  the  city  T^ere  required  to  be  distributed 
into  different  funds,  and  the  warrants  to  be  drawn  upon  the  ap- 
propriate fund.  No  money  could  be  drawn  from,  and  no  war- 
rants upon,  the  treasury,  without  an  appropriation.  And  this  is 
the  reason  that  each  warrant  must  specify  the  appropriation,  the 
date  of  the  ordinance,  and  from  what  fund,  and  for  what  pur- 
pose, the  amount  is  to  be  paid.  These  were  intended  as  checks 
upon  the  controller  and  treasurer,  and  cannot  be  disregarded 
without  destroying  the  harmony  and  security  of  the  system. 
They  are  not  mere  directoiy  formalities,  but  are  efficient  and 
necessaiy  checks.  If  these  requisites  are  not  found  in  the  war- 
rants, the  treasurer  should  not  pay  them;  and  if  found  in  the 
warrants,  and  the  statements  are  untrue,  there  being  no  appro- 
priation, then  they  should  not  be  paid.  When  these  provisions 
are  observed  in  the  drawing  of  the  warrants,  the  treasurer,  at 
once,  has  it  in  his  power  to  deteimine  whether  the  warrants  are 
correct  or  not;  and,  if  correct,  he  then  can  pay  with  safety,  to 
himself  and  his  sureties.  If  not  correct  in  every  particular,  he 
should  not  pay  them. 

The  warrants  in  this  case  do  not  state  the  facts  required  to  be 
stated  by  the  charter,  and  are,  therefore,  invalid,  and  bind  no 
one.  Had  they  been  drawn  on  the  special  fund  for  the  particu- 
lar improvement,  then,  indeed,  it  would  not  have  been  neces- 
saiy to  specify  the  appropriation  or  the  date  of  the  Ordinance 
409,  as  the  appropriation  was  made  by  the  charter  itself.  But 
the  warrants  should  have  contained  the  other  requisites.  In 
this  case,  the  warrants  state  for  what  purpose  the  money  is  to  be 

r'd,  but  not  the  fund  from  which  the  same  was  to  be  drawn, 
is  true,  the  street-assessment  fund  is  mentioned,  but  this 
fund  was  made  up  by  improperly  mingling  different  special  im- 
provement funds  together,  in  one  confused  mass;  thus  making 
one  special  fund  responsible  for  another,  when  they 
should  have  been  kept  separate  *and  distinct.  The  |477] 
controller  had  no  right  to  draw  his  warrant  for  this  par- 
ticular improvement  upon  a  general  street-assessment  fund. 

Another  objection  to  these  warrants,  is  the  fact,  that  they  are 
drawn  payable  to  Wetmore  or  bearer,  and,  upon  their  face,  are 
negotiable  instruments,  in  the  same  way  as  a  bill  or  note  payable 
to  bearer.  The  different  provisions  of  the  charter,  when  taken 
together,  clearly  show,  that  the  city  has  no  power  to  issue  such 
paper.  But  this  intention  may  seem  not  so  evident  upon  a  hasty 
examination  of  the  charter.  If,  however,  we  take  the  charter  as 
a  whole,  and  give  force  and  effect  to  all  the  different  provisions, 
we  shall  then  be  able  to  ascertain  its  true  intention. 

The  seventh  section  of  the  third  article  contains  this  general 
restrictive  clause:  **The  common  council  shall  have  no  power 
to  emit  bills  of  credit,  or  to  issue,  or  but  in  circulation  any 
paper  or  device  as  a  representative  of  value,  or  evidence  of  in- 
debtedness." **But  this  section  shall  not  be  construed  to  pro- 
hibit the  auditing  and  certifying  of  accounts  by  the  proper  of- 
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ficers  of  the  city;  but  no  such  audited  or  certified  accounts  shall 
draw  interest." 

Aflto  the  term  "bills  of  credit,"  the  Supreme  Court  of  the 
United  States  in  the  case  of  Craig  et  al.  v.  The  State  of  Missouri^ 
4  Peters,  410,  gave  this  definition  in  the  language  of  the  Chief 
Justice:  "Bills  of  credit  signify  a  paper  meidium,  intended  to 
circulate  between  individuals,  and  between  government  and 
individuals,  for  the  ordinary  purposes  of  society."  In  the  case 
of  Brisco  V.  The  Bank  of  the  Commonwealth  of  KerUvjcky,  11  Pet- 
ers, 313,  Mr.  Justice  McLean,  in  delivering  the  opinion  of  the 
same  Coui*t,  speaking  of  this  definition  says:  "A  definition  so 
general  as  this,  would  certainly  embrace  every  description  of 
paper,  which  circulates  as  money."  The  language  of  the  charter 
enlarges  this  prohibition,  as  it  not  only  denies  the  power  to 
"emit  bills  of  credit,"  but  also,  "to  issue  or  put  in  circulation 
any  paper  or  device,"  etc. 

The  latter  part  of  th^  seventh  section,  that  the  prohibition 
should  not  extend  to  the  auditing  and  certifying  accounts,  by 
the  proper  officers  to  the  city  creditors,  would  seem  to  designate 
clearly  the  Character  of  the  paper  the  city  was  authorized  to  is- 
sue. These  audited  and  certified  accounts  were  not  negotiable, 
and  could  not  draw  interest.  Warrants  can  be  drawn  under  the 
provisions  of  section  eight,  but  to  give  due  and  practical  effect 
to  the  prohibitory  provision,  contained  in  the  seventh  section, 
they  should  not  be  negotiable,  and  cannot  draw  interest.  They 
should  be  drawn  payable  to  the  party  entitled  to  them,  and  not 
to  him  or  order — or  bearer. 

The  charter  intended  to  confine  the  expenditures  of  the  city 
within  its  yearly  revenue.  This  may  be  seen  in  all  the  prohibi- 
tory sections.  But  while  this  was  the  leading  intent,  there  are 
certain  special  exceptions  stated.  By  section  five,  article 
[478]  three,  '^'the  council  shall  not  permit  any  debts  to  accrue, 
which,  in  the  aggregate  with  all  former  debts,  shall  ex- 
ceed the  sum  of  fifty  thousand  dollars,  unless  the  same  shall  be 
authorized  by  ordinance,  for  some  "  specific  object,"  which  ordi- 
nance must  be  approved  by  a  vote  of  the  people.  The  substance 
of  this  provision  is,  that  a  debt  beyond  the  yearly  revenue  may 
be  created,  not  to  exceed  fifty  thousand  dollars,  for  any  purpose 
allowed  by  the  charter;  but  a  debt  for  a  greater  amount  than 
fifty  thousand  dollars  can  only  be  created  for  a  "specific  ob- 
ject," and  in  the  precise  mode  stated.  By  section  six  the  coun- 
cil may  borrow  money,  on  the  credit  of  the  city,  not  to  exceed 
the  sum  of  fifty  thousand  dollars.  But  the  ordinance  shall 
direct  the  same  to  be  paid  out  of  the  anticipated  yearly  revenue. 

The  debt  of  fifty  thousand  dollars,  mentioned  in  section  five, 
is  different  from  the  debt  of  the  same  amount  authorized  by  sec- 
tion six,  and  they  may,  therefore,  both  exist  at  the  same  time. 
One  is  beyond  the  annual  revenue,  and  the  other  is  in  anticipa- 
tion of  it,  and  to  be  paid  out  of  it.  Besides  these  debts  which 
the  council  may  incur,  that  body  was  authorized  to  fund  the  lia- 
bilities  of  the  city^  existing  when  the  charter  was  passed.    In 
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these  specified  cases,  the  city  could  issue  negotiable  bonds,  or 
other  evidences  of  indebtedness,  but  in  no  other.  These  cases 
being  special,  constitute  exceptions  to  the  general  prohibition 
of  the  seventh  section.  The  power  to  create  a  debt  bearing  in- 
terest, necessarily  carried  with  it  the  power  to  issue  the  negoti- 
able evidence  of  that  debt. 

But  it  was  the  design  of  the  charter  to  confine  this  power  to 
issue  these  negotiable  instruments  strictly  within  the  limits  pre- 
scribed. If  in  ordinary  cases,  such  paper  could  be  issued,  either 
no  practical  limit  could  be  set  to  the  power  of  the  city  to  incur 
debts,  or  else  innocent  parties  would  be  liable  to  loss  without 
the  means  of  redress.  This  paper  would  find  its  way  into  all 
the  channels  of  trade;  the  very  thing  the  charter  intended  to 
prevent.  By  confining  the  right  to  issue  these  negotiable 
securities  to  the  few  case  specified,  the  facilities  for  creating  a 
greater  city  debt  than  allowed  by  the  charter,  were  greatly 
diminished.  The  warrants  and  certified  accounts  not  being 
negotiable,  and  drawing  no  interest,  these  circumstances  would 
greatly  diminish  the  temptation  to  issue  them  too  freely. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Murray,  C.  J.,  and  Terry,  J. — We  concur  in  reversing  the 
judgment  of  the  Court  below,  on  the  first  ground  stated  in  the 
opinion  of  Judge  Burnett,  but  differ  with  him  as  to  the  other 
questions  passed  upon  in  his  opinion . 


♦STAFFORD  et  al  v.  LICK  et  al.*  [479} 

>  CoNVEYANOKS,  WHAT  TO  BE  Bkcobdkd. — The  foity-first  section  of  the  Be- 
cording  Act,  requires  conveyances,  made  before  the  passage  of  the  Act, 
to  be  recorded,  and  the  penalty  of  failing  so  to  do  is  the  same  as  with 
conveyances  made  after  the  Act  was  passed. 

^  Idem.— Act  GoNsnTUTioNAL. — This  section  of  the  Act  is  neither  in  viola- 
tion of  the  Constitution  of  the. United  States  nor  of  this  State,  as  it  does 
not  impair  the  obli^tion  of  contracts,  but  merely  establishes  what  shall 
be  constructive  notice  to  third  parties;  nor  does  it  divest  vested  rights, 
but  only  introduces  a  rule  for  the  subsequent  protection  of  the  rights  of 
parties. 

tIi>XM. — Notice  in  Fact.— The  Act  abolished  all  constructive  notice  of  un- 
recorded conveyances;  but  it  did  not  do  away  with  notice  in  fact.  Pos- 
session, therefore,  is  not  constructive  notice  of  title,  but  it  may  be  ad- 
mitted in  evidence,  along  with  other  facts,  to  establish  fraud  or  actual 
notice. 

Idem.— Sale  of  Land  undeb  Mexican  Law.— Pw  Burnett,  «/.,  dissenting.— 
The  sale  of  land  in  presently  with  a  delivery  of  possession,  there  being  no 
adverse  claim,  is  valid  under  the  Mexican  law;  and  the  delivery  of  the 
title-papers  is  a  symbolical  delivery,  and  for  all  purposes  equally  valid 
with  a  delivery  by  formal  entry  on  the  land. 

Bbgistbt  Act,  Pbotebiovs  not  Betbospeciivb.— The  only  penal  section  of 

•flame  cm«,  10  Cal.  13. 

1.  Approved,  Robiruonr.  Magee,  9  Cal.  85;  Clark  r.  Troy,  90  Cal.  224;  ^o^U  y.  Hook,  U 
Cal.  640;  Andenon  t.  Fisk,  30  Cal.  034;  Cfraffr,  MiddUton,  43  Cal.  843. 
a.  Cited  Fair  v.  Steoenot,  29  Cal.  4d0. 
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the  Begistry  Act  is  the  twenty-sixth  section,  which  is,  by  its  own  ezpTesa 
limitation,  confined  to  conveyances  **  thereafter  made."  Had  it  oeen 
intended  to  apply  its  provisions  to  conveyances  theretofore  made,  lan- 
guage equally  explicit  would  have  been  used;  no  such  application  can 
be  adopted  by  mere  inference  and  implication. 

Idem. — CoNSiBacrioN  op.— It  cannot  be  said  that  the  statute  intended  to  al- 
low a  reasonable  time  for  the  recording  of  past  conveyances,  for  it  speci- 
fies the  time,  viz:  before  a  sub-equent  purchaser  shall  record  his  deed, 
which  might  be  immediately  after  the  passage  of  the  Act 

Idem. — As  to  Past  Convktances. — It  seems  that  it  was  the  intention  of  the 
Act  to  procure  the  recording  of  past  conveyances,  by  offering  rewards, 
and  not  by  inflicting  penalties. 

Idem. —Cannot  Divebt  Vested  Rights.— Conceding  that  it  was  the  inten- 
tion of  the  Legislature  to  render  void  prior  deeds,  unless  recorded  in  ac- 
cordance with  the  provisions  of  this  Act,  such  a  statute  would  be  uncon- 
stitutional, as  impairing  the  obligation  of  contracts,  by  annexing  thereto 
a  condition  unknown  to  the  law  at  the  date  of  the  contract,  and  as  di- 
vesting vested  rights. 

Idem. — Disiincition  fbom  otheb  Statutes. — Such  a  statute  differs  from  a 
Statnte  of  Limitations,  in  this,  that  it  imposes  new  burdens  on  parties; 
and  it  differs  from  a  law  imposing  taxes  not  previously  existing,  in  that 
the  latter  is  expressly  anthorized  by  the  Constitution. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  an  action  of  ejectment  for  the  recoveiy  of  the  pos- 
session of  fifty- vara  lot  No.  195,  in  the  City  of  San  Francisco. 
The  plaintiffs  rely  on  an  conveyance  to  them  in  1854,  from  Max- 
imo Z.  Fernandez,  the  original  grantee  of  the  lot.  The  defend- 
ants, James  Lick  and  Jean  Ducau,  claim  title,  each  to  one  hall 
of  the  lot,  under  conveyance  by  Fernandez  to  Jose  Jesus  Noe, 
in  1846,  and  by  conveyance  from  Noe.  All  the  title-deeds  of 
defendants  were  duly  recorded,  except  the  conveyance  of  Fer- 
nandez to  Noe,  which  was  as  follows: 

'*  Por  el  presente  doy  poder  amplio  y  bastante  a  Don  Jose  de 
Jesus  Noe,  para  que  use  o  disponga  de  mi  solar  que  tengo  con- 
cedido,  como  mejor  paresca;  y  para  que  conste,  doy  el  presente 
poder,  en  el  punto  de  Terba  Buena,  el  dia  de  Octubre,  1846. 

"  Maximo  Z.  Fernandez." 

[480]  ^Defendants  proved  that  Fernandez  had  not  yet  taken 
his  grant  from  the  Alcalde's  office,  at  the  date  of  the 
above,  and  that  Noe  in  pursuance  of  the  above,  took  the  grant 
from  the  alcalde's  office,  paying  the  municipal  dues  thereon,  put 
improvements  on  the  lot,  and,  subsequently,  sold  it  in  his  own 
name  to  the  plaintiffs.  Defendants  also  proved  a  verbal  sale  of 
the  lot  by  Fernandez  to  Noe,  accompanying  the  above  instru- 
ment. Defendants  also  proved  a  possession  of  the  lot  for  over 
five  years  preceding  the  commencement  of  this  suit.  Both  de- 
fendants purchased  in  1848  and  1849,  and  Ducau  has  had  pos- 
session ever  since  of  the  original  petition  and  grant,  as  well  as 
of  the  instrument  set  forth  from  Fernandez  to  Noe. 

The  Court  below  charged  the  jury  that  if,  at  the  time  Fer- 
nandez executed  the  deed  to  plaintiffs,  the  defendant  were  in 
the  visible  and  exclusive  possession  of  the  premises  in  contro- 
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[versy,  such  possession  would  be  sufficient  to  put  the  plaintifb| 
on  inquiry,  and  charge  them  with  notice  of  defendants'  rights^j 
The  jury  found  a  verdict  for  defendants,  and  judgment  was  en-, 
tered  accordingly. 
Plaintiffs  appealed. 

Gregory  Yale,  for  Appellants. 

The  points  in  this  case  embrace  two  principal  questions,  tol 
which  the  attention  of  the  Court  is  directed: 

1.  Was  it  necessary  that  the  paper  from  Fernandez  to  Noe,i 
dated  on  the  6th  of  October,  1846,  supposing  it  to  have  been  a 
valid  deed,  should  have  been  recorded,  to  operate  as  notice  to 
Stafford,  a  subsequent  purchaser,  without  notice  of  that  paper,  i 
actual  or  constructive? 

2.  Is  that  paper,  in  terms,  a  conveyance,  or  a  mere  power  to  j 
convey  ? 

It  will  be  contended  that  the  first  question  should  be  an-j 
swered  in  the  affirmative,  and  the  second  in  the  negative. 

The  twenty-sixth  section  of  the  Act  concerning  conveyances,] 
of  the  16th  of  April,  1850,  provides  as  follows: 

Sec.  26.  Every  conveyance  of  real  estate  within  this  State,  ] 
hereafter  made,  which  shall  not  be  recorded  as  prescribed  in  this 
Act,  shall  be  void  as  against  any  subsequent  purchaser,  in  good 
faith,  and  for  a  valuable  consideration,  of  the  same  real  estate,  t 
or  any  portion  thereof,  where  his  own  conveyance  shall  be  first, 
duly  recorded. 

Sec.  41  provides:  "All  conveyances  of  real  estate  heretofore! 
miide,  and  acknowledged  or  proved  according  to  the  laws  ini 
force  at  the  time  of  making  such  acknowledgment  or  proof,  shall, 
have  the  same  force  as  evidence,  and  be  recorded  in  the  same  i 
manner,  and  with'  the  like  effect,  as  conveyances  executed  andj 
acknowledged  in  pursuance  of  this  Act." 

These  two  sections,  construed  as  a  part  of  the  same  statute,] 
and  relating  to  the  same  subject-matter,  intended  to 
establish  a  *system  of  legislative  or  constructive  notice,  [481]' 
respecting  former  and  subsequent  conveyances,  place  the 
conveyances  which  were  made  before  the  statute  upon  precisely  the 
same  footing  with  conveyances  executed  under  the  statute,  that 
is,  they  shall  be  void  as  against  any  subsequent  purchaser.  The 
only  difference  is,  that  the  conveyance  made  before  the  passage 
of  the  Act  need  not  be  acknowledged  or  proved  according  to  the 
forms  prescribed  by  the  Act  for  conveyances  under  it. 

This  is  not  an  open  question,  but  one  which  has  been  decided 
by  this  Court,  so  as  to  leave  no  doubt  upon  the  application  of; 
the  principle.     (Call  v.  Hastings,  3  Cal.  179.) 

In  the  opinion  of  the  Court,  Mr.  Justice  Heydenfeldt,  refer-] 
ring  to  the  statute,  says: 

*•  It  is  unnecessary  to  decide  whether  the  mortgage  under; 
which  the  plaintiffs  claim  was  valid  under  the  Mexican  munici- 
pal laws  which  prevailed  at  the  time  it  was  made.    Its  validity: 
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may  be  conceded,  and  if  so,  it  not  only  was  unaffected,  but  was 
specifically  protected  by  the  act  concerning  conveyances,  passed 
AprU  16,  1850. 

"  That  act,  however,  introduced  a  new  rule  for  the  govern- i 
ment  of  these  contracts,  not  as  affecting  their  validity,  but  in  > 
respect  to  their  relation  to  the  rights  of  other  parties  which: 
might  afterwards  grow  up." 

The  same  principle  has  been  announced  in  other  States,  as  to  j 
the  registry  of  deeds  existing  at  the  passage  of  the  act,  within  a 
certain  time,  and  such  deeds  have  been  declared  inoperative  as  i 
to  third  persons. 

In  New  York,  upon  the  creation  of  a  new  county,  convey-  < 
ances  recorded  in  the  county  of  which  it  was  formerly  a  part,  ^ 
were  required  to  be  recorded  again  in  the  new  county.    The } 
Court  say:  ''As  this  act  allowed  a  reasonable  time  for  there- 
cording  of  conveyancps  which  had  then  been  given,  there  can-  • 
not  be  any  constitutional  objection  to  its  validity,  in  reference  to 
deeds  that  were  then  in  existence,  and  which  the  grantees  in 
such  deeds,  or  those  claiming  under  them,  might  have  procured 
to  be  recorded  by  the  exercise  of  reasonable  diligence,  within  i 
the  prescribed  period."    {Vairick  v.  Briggs,  6  Paige,  330.) 

The  same  principle  is  recognized  in  Iowa,  under  an  act  requir- 
ing deeds  then  in  existence  to  be  recorded.  {Hoping  v.  Buman^ 
2  Green,  49.) 

The  object  of  the  statute  was  to  establish  a  uniform  system  of 
registry,  substituting  the  record  for  all  other  kinds  of  notice, 
both  as  to  deeds  in  esse  and  deeds  to  be  executed;  to  create  a 
statutory  rule  as  to  notice,  and  abolish  all  others.  It  is  only 
upon  this  principle  that  an  imperfect  record,  for  the  want  of 
proper  acknowledgment  or  proof  of  execution,  is  held  to  impart 
no  notice  at  all.     {Wolfy.  logarty,  6  Cah  146;  Eelsey  ▼.  I>\mlap^ , 

7  Cal.) 
[482]  *It  is  not  pretended  that  the  paper  in  question  should 
have  been  acknowledged  or  proved  to  have  entitled  it  to 
record.  The  statute  does  not  make  that  pre-requisite  as  to 
deeds  in  esse,  but  simply  that  they  should  be  recorded  as  they 
were.  The  statute  makes  the  record  the  only  notice,  and  so 
this  Court  has  held,  making  all  the  decisions  under  this  statute 
consistent  and  harmonious. 

In  commenting  upon  the  effect  of  the  twenty-fifth  section, 
this  Court  says:  **  If,  however,  the  act  of  recording  imparts  no- 
tice, independent  of  the  consequence,  as  provided  in  the  statute, 
and  its  effects  are  not  limited  by  the  terms  thereof,  it  is  at  best 
but  constructive  notice,  and  therefore  insufficient  to  charge  a 
party  with  fraud  necessary  to  set  aside  the  act  in  a  Court  of 
Equity,  as  the  rule  is  well  established  that  it  requires  actual  no- 
tice in  fact  to  constitute  fraud,  or  such  acts  in  the  premises  as 
some  positive  statute  characterizes  as  fraudulent."  {Dennis  v. 
^BurriU,  6  Cal.  191-2;  Mesick  v.  Sunderland,  6  Cal.  149.) 

*'  If  it  is  contended  that  the  possession  of  the  defendants  put 
'the  plaintiff  upon  inquiry,  and  that  it  was  his  duty  to  ascertain 
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the  character  of  the  defendants'  possession  and  title,  we  answer 
that  it  was  the  intention  of  the  statute  to  protect  the  purchase 
of  the  legal  title  against  latent  equities,  or  mere  executory  agree- 
ments, and  to  abolish  the  presumption  of  notice  arising  from 
,  possession." 

Here,  there  is  no  pretense  of  actual  notice  or  fraud.  The 
direction  of  the  Court  to  the  jury,  therefore,  that  the  visible  pos- 
session of  the  defendants  was  sufficient  to  put  the  plaintiffs 
upon  inquiry,  was  erroneous,  and  in  conflict  with  the  policy  of 
the  State. 

Sidney  F.  Smith,  for  Respondents. 

This  respondent  submits  that  the  law  of  April  16,  1850,  con- 
cerning conveyances,  so  far  as  it  requires,  for  the  purpose  of 
imparting  notice  to  subsequent  purchasers,  that  deeds,  etc., 
•  maide  prior  to  the  passage  of  the  act,  should  be  recorded,  is  a 
retrospective  law,  one  impairing  the  obligation  of  a  contract, 
tand  therefore  unconstitutional. 

Under  the  Spanish  and  Mexican  law,  there  was  no  office 
'  created  or  in  existence  for  the  record  of  deeds  for  the  convey- 
;  ance  of  land.  In  that  respect,  their  law  was  identical  with  the 
old  English  law.  The  possession  of  the  land  and  the  title 
papers  was  the  evidence  of  ownership,  and  all  persons  dealing 
with  a  party  claiming  the  right  to  sell,  were  bound  to  look  to 
the  one  and  inquire  for  the  other. 

Under  the  Spanish  and  Mexican  law,  a  party  purchasing  al- 
ways bought  at  his  peril;  the  doctrine  of  caveat  emptor  invari- 
ably applied. 

The  rule  laid  down  is,  that  **  no  one  can  sell  that 
which  does  *not  belong  t^  him,  or  which  he  is  not  author-  [483] 
ized  to  sell;"  and  the  result  to  the  purchaser  is  stated  as 
follows:  '*  If  the  purchaser  knew  not  that  the  thing  sold  be- 
longed to  another,  the  vendor  is  bound  to  restore  the  *  price, 
and  to  pay  damages.' "  **  If  the  vendee  knew  that  the  thing 
sold  belonged  to  another,  he  loses  the  price  paid."  (Schmidt's 
Xiaw  of  Spain  and  Mexico,  133,  134.) 

The  laws  of  Spain  and  Mexico  expressly  provide  for  the  case 
of  sales  made  of  the  same  thing  to  different  persons,  and  decree 
that  he  who  first  takes  possession  of  the  tiling  sold,  is  the  one 
entitled  to  retidn  it,  even  though  he  be  the  one  who  purchased 
second  in  the  order  of  time. 

The  law  is  to  be  found  in  the  third  volume  of  the  Siete  Parti- 
das,  page  334,  and  is  designated  as  Ley  50,  tit.  5,  part  5. 

Escriche,  in  his  dictionary,  under  the  title  '*  Venlay"  subdivision 
fourteen,  states  the  same  to  be  the  rule,  and  refers  to  the  above 
quoted  Law  of  the  Partidas. 

But  in  the  case  of  mortgages  of  lands,  for  the  security  of 
others,  a  record  office  was  created,  and  in  order  to  give  notice 
of  such  mortgages,  they  were  required  to  be  recorded  in  the 
office  of  the  district  where  the  mortgaged  property  was  situ-. 
lated. 
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The  reaBon  for  this  is  obvious.  In  the  case  of  a  sale,  the 
vendor  not  only  divested  himself  of  the  actual  possession,  but 
also  of  his  title-papers;  in  the  case  of  a  mortgage,  he  pledging 
the  land  only,  still  remained  in  the  occupation  of  it,  enjoying 
its  use,  and  being  avowedly  the  owner  of  it.  The  policy  of  the 
law,  therefore,  required  that  some  notice  to  third  persons  of  the 
lien  or  pledge  should  be  given,  and  it  was  provided  for  in  the 
creation  of  the  moi*tgage  office. 

The  law  on  the  subject  is  found  is  Schmidt's  Civil  Law  of 
Spain  and  Mexico,  180,  etc. 

Now,  under  this  law,  respondent  Ducau,  as  appears  by  the 
statement,  purchased  the  easterly  half  of  the  fifty-vara  lot  in 
question  in  the  early  part  of  1849,  and  has  lived  od  it  since  then, 
having  since  then,  the  possession  of  the  original  petition  and 
grant,  the  paper  given  by  Fernandez  to  Noe,  and  also  the  sub-  • 
sequent  deeds  conveying  the  lot  to  him,  Ducau. 

Treating  for  the  present,  that  paper  as  a  valid  deed  of  con- 
veyance, it  then  follows,  that  down  to  the  16th  of  April,  1850, 
Ducau  had  complied  fully  with  all  the  requisites  of  the  Spanish 
and  Mexican  law,  having  not  only  bought  his  lot,  but  being  in 
actual  possession  of  it,  living  on  it,  and  having  in  his  own  hands 
all  the  title-papers  which  had  ever  been  made. 

As  before  said,  there  was,  prior  to  April  16,  1850,  no  law 
making  it  necessary  for  Ducau  to  record  his  title.  His  posses- 
sion of  the  lot  and  the  title-papers  was  notice  to  the  whole  world 
of  his  title.  Any  one,  therefore,  wishing  to  buy  of  Fernandez, 
bought  at  his  peril.  The  law  of  April  16,  1850,  was 
[484]  passed  after  '*'all  that  has  been  above  stated  had  taken 
place,  and  provided  for  a  new  condition  of  things;  abro- 
gated entirely  the  old  mode  of  giving  notice,  and  required  that, 
it  should  only  be  given  by  means  of  a  recorder's  office. 

The  effect  of  this  provision  is  to  annex  a  new  condition  to  a 
theretofore  perfect  and  valid  executed  contract;  perfect  and 
valid,  not  only  as  between  the  parties,  but  ao  against  the  whole 
world;  and  is  to  render  that  executed  contract  entirely  invalid 
for  the  purposes  of  notice,  which  it  till  then  possessed,  except 
the  evidence  of  the  contract  should  be  recorded. 

We  have,  then,  clearly,  a  law  not  only  retrospective  in  its 
character,  but  one  impairing  the  obligation  of  a  contract. 

It  was  on  this  very  ground  that  the  Court  of  Errors  of  New 
York,  in  Varick  v.  Brigys,  22  Wend.  543,  overruling  6  Paige, 
630,  cited  by  appellants,  decided  that  it  was  not  competent  to 
the  Legislature  to  pass  an  Act  declaring  a  deed  which,  previous 
to  the  passage  of  the  Act,  was  a  good  and  valid  conveyance  of 
lands,  fraudulent  and  void,  unless  recorded  previous  to  the  re- 
cording of  a  subsequent  deed  or  conveyance  obtained  by  a  bona 
fide  purchaser. 

Were  it  not  for  the  decision  already  given  by  this  Court,  in 
Call  V.  Hastings,  the  doctrine  invoked  by  the  Court,  in  the  latter 
part  of  the  above-quoted  opinion,  might  be  well  applied  to  our 
statute  concerning  conveyances,  since  a  strong  doubt  might  ex- 
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I  ist  whether  section  iorty-one  was  really  intended  by  the  Legis- 

[  lature  to  have  the  same  penalty  attached  to  it  as  is  given  by  sec- 

'  tions  twenty-four  and  twenty-five.      In  the  latter  section,  it  is 

•  clear  the  language  used  is  only  intended  to  apply  to  conveyances 

made  thereafter,  and  enacts  that  unless  such  be  recorded,  the 

penalty  shall  attach  to  them,  that  is,  they  shall  not  operate  as 

notice  to  third  persons. 

But  in  section  forty-one  there  are  no  words  found  indicating 
'  any  intention  to  attach  the  same  penalty. 

It  is  submitted,  however,  that  the  forty-second  section  of  the 
law  referred  to,  controls  the  previous  sections,  and  exempts  con- 
veyances made  prior  to  the  passage  of  the  law,  from  the  opera- 
tion of  sections  twenty-four  and  twenty-five. 

As  has  been  stated  above,  a  sale  of  land  followed  by  posses- 
sion in  the  vendee,  and  the  delivery  of  the  title-papei*s  to  lum, 
under  the  Spanish  and  Mexican  law,  carried  with  it  notice  to  the 
whole  world;  and  the  saving  clause  of  the  forty-second  section 
evidently  was  intended  to  preserve  to  deeds,  made  prior  to  the 
passage  of  the  Act,  such  validity,  in  every  respect  and  for  eveiy 
purpose,  as  had  been  given  to  them  under  the  laws  in  force  at 
the  time  they  were  made. 

The  doctrine  laid  down  in  the  case  in  Wendell,  as  to  the  retro- 
spective effect  of  recording  laws,  is  also  enunciated  in  Robinson 
V.  Rowan,  2  Scam.  499. 

♦The  case  of  Hopping  v.  Bvumham  (2  Green,  Iowa,  39,)    [485] 
cited  by  appellants,  does  not  conflict  with  the  foregoing 
decisions. 

This  respondent,  however,  desires  to  call  the  attention  of  the 
Court  particularly  to  the  facts  of  the  cases  of  Call  v.  Hantings, 
and  Mesick  v.  Sunderland^  for  the  purpose  of  showing  that  the 
facts  of  those  cases  are  essentially  different  from  the  facts  of  the 
case  at  bar. 

In  Call  V.  Eastings,  the  question  was  between  two  mortgagees, 
the  first  mortgagee  holding  a  mortgage  made  prior  to  the  Act  of 
1850.  It  was  recorded,  it  is  true,  but  in  a  recording  office  not 
known  to  or  created  under  the  Spanish  or  Mexican  law;  this  poini 
is  adverted  to  in  the  argument  of  the  counsel  in  that  case.  The 
second  mortgagee  held  a  mortgage  made  after  the  passage  of  the 
law  of  1850,  and  recorded  in  the  recorder's  office  created  for  the 
purpose,  under  the  laws  of  1850. 

Under  these  circumstances,  there  could  have  been  no  other 
decision  than  the  one  which  was  made  by  this  Court  in  that 
case. 

In  3Tesick  v.  Sunderland,  the  deeds  under  which  both  plaintiff 
and  defendant  claimed  title  were  made  after  the  passage  of  the 
law  in  question,  and  they  therefore  depended  for  their  validity 
upon  that  law. 

As  to  the  second  point,  whether  the  paper  given  by  Fernan- 
dez to  Noe,  <^ted  October,  1846,  was  a  power  or  a  conveyance, 
it  is  submitted  that,  under  the  facts  proved  on  the  trial,  under 
the  well-known  custom  which  existed  here  as  to  the  simple 
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form  of  instruments,  the  Court  below  was  not  in  error  in  hold- 
ing it  a  couTejance,  though  an  informal  one,  it  is  true,  of  the 
lots  to  Noe 

When  it  is  considered  that,  at  the  time  of  the  sale  by  Fernan- 
dez to  the  appellants,  Fernandez  had  not  been  in  possession  for 
nearly  the  period  of  ten  years;  that  he  had  not  in  his  possession 
a  single  paper  to  show  his  right  to  the  lot;  that  the  very  peti- 
tion made  by  Fernandez,  and  the  grant  to  him,  were  then  in  the 
possession  of  the  respondent  Ducau,  and  had  been  in  his  pos- 
session from  the  time  of  his  purchase,  in  1849;  that  Ducau 
was  living  on  the  lot,  and  had  lived  on  it  since  1849;  that  the 
appellants  only  paid  five  hundred  dollars  for  property  worth  ten 
thousand  dollars  and  more;  that  on  the  trial,  in  order  to  make 
proof  of  their  title,  the  appellants  were  forced  to  give  notice  to 
respondent  Ducau,  to  produce  the  original  petition  and  grant; 
it  is  not  saying  too  much,  that  any  Court  would,  from  such  facts 
alone,  be  warranted  in  inferring  due  notice  to  appellants,  of  a 
prior  sale  of  the  property  in  question,  by  their  grantor,  Fernan- 
dez, and  in  enforcing  against  their  demand,  whatever  equitable 
rule  could  be  applied  for  that  purpose. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — Terry,  J., 
concurring. 
[486]        *This  was  an  action  of  ejectment  in  the  Court  below. 
Trial  and  judgment  for  defendants.     Several  grounds  of 
error  are  assigned  by  the  appellants,  which  it  is  considered  un- 
necessary to  mention. 

Passing  by  the  question,  whether  a  parol  sale  of  real  estate 
was  good  under  the  Mexican  law,  and  treating  the  vnitten  in- 
strument as  a  conveyance  from  Fernandez  to  Noe,  we  will  pro- 
ceed to  inquire  what  the  effect  of  such  a  conveyance  is  as  against 
a  subsequent  purchaser  in  good  faith.  This  inquiry  involves 
three  questions:  1st,  Whether  the  forty-first  section  of  the  Re- 
cording Act  requires  conveyances  made  before  the  passage  of 
the  Act  to  be  recorded  ?  2d,  If  the  terms  of  the  Act  extend  to 
such  conveyances,  is  the  law  unconstitutional  ?  3d,  Was  the  de- 
fendants' possession  notice  of  their  title  ? 

The  act  concerning  conveyances,  passed  April  30,  1850  pro- 
vides the  mode  in  which  conveyances  shall  be  made,  acknowl- 
edged, and  recorded.  That  when  so  made  and  recorded,  they 
shall  impart  notice  of  their  contents  to  all  persons;  and  if  not 
so  made  and  recorded,  they  shall  be  void  as  against  subsequent 
purchasers  in  good  faith.  (Sees.  24,  25,  and  26.)  The  forty- 
first  section  of  the  Act  provides  that  all  conveyances  of  real 
estate  theretofore  made  and  acknowledged,  or  proved  according 
to  the  laws  in  force  at  the  time  of  such  making  and  acknowledg- 
ment or  proof,  shall  have  the  same  force  as  evidence,  and  be 
recorded  in  the  same  manner,  and  with  like  effect,  as  convey- 
ances executed  in  pursuance  of  this  Act. 

It  is  contended  that  this  section  does  not  require  these  con- 
veyances to  be  recorded,  but  simply  permits  them  to  be.    That 
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when  80  recorded,  they  do  not  impart  notice,  but  are  allowed  to 
be  used  as  evidence,  and  that  there  is  no  penalty  for  the  non- 
recordation  thereof. 

In  order  to  arrive  at  a  correct  understanding  of  the  intention 
of  the  Legislature,  it  will  be  necessary  to  examine  the  whole 
Act.  The  design  was  to  establish  a  system  of  constructive  no- 
tice in  relation  to  conveyances  affecting  real  estate.  At  that 
time  all  the  lands  not  claimed  by  patent  from  the  Mexican  gov- 
ernment were  supposed  to  belong  to  the  United  States.  Years 
would  intervene  before  these  lands  could  be  surveyed  and 
brought  into  the  market,  and  it  does  seem  absurd  to  suppose 
that  the  Legislature  intended  to  require  future  conveyances 
to  be  recorded  under  certain  penalties,  and  leave  the  ohginals 
from  which  they  derive  their  validity  to  rest  in  uncertainty  and 
doubt. 

The  Act  must  be  taken  as  a  whole.  In  the  foregoing  sections 
the  duty  of  recording  future  conveyances  is  enjoined,  and  the 
penalty  declared  in  the  forty-first  section,  which  is  but  a  contin- 
uation. It  is  provided  that  past  conveyances  shall  be  recorded 
in  the  same  manner,  and  with  like  effect.  It  is  true,  that  the 
section  does  not  say  in  so  many  words  that,  unless  so  re- 
♦corded,  the  deed  shall  be  void,  but  this  results  by  neces-  [487] 
sar^'  implication  from  the  other  section  of  the  statute. 
Such,  at  least,  was  the  decision  of  this  Court  in  the  case  of  Call 
V.  Hastings  (3  Cal.  179);  and  whatever  might  be  our  opinion,  were 
the  question  res  inlegra,  we  are  not  now  disposed  to  disturb  a 
rule  of  property  that  has  been  so  long  settled.  The  public  have 
governed  themselves  by  that  opinion,  and  the  question  ought 
not  to  be  again  re-opened  to  meet  the  exigencies  of  a  few  cases 
arising  from  the  laclies  of  the  parties,  and  not  from  the  harsh- 
ness or  injustice  of  the  rule. 

We  will  proceed  next  to  inquire  if  the  forty-first  section  of  the 
Act  is  in  conflict  with  the  Constitution  of  the  United  States,  or 
of  the  Constitution  of  the  State  of  California. 

It  is  claimed,  first,  that  the  Act  conflicts  with  that  provision 
of  the  Constitution  which  forbids  the  States  from  passing  laws 
impairing  the  obligations  of  contracts;  and  second,  that  it  is  ob- 
noxious to  our  Constitution,  because  it  divests  vested  rights. 

It  is  difficult  to  see  how  it  can  be  claimed  that  this  Act  impairs 
the  obligation  of  contracts.  A.  sells  his  lands  to  B. ,  before  the 
passage  of  the  act;  the  deed  contains  covenants  of  wan-anty  and 
seizin.  The  law  does  not  impair  the  obligation  of  the  contracts, 
by  declaring  that  A.  shall  not  be  liable  on  his  covenant  to  B., 
neither  does  it  say  that  the  fee  shall  be  divested,  or  that  B.  shall 
have  less,  or  A.  retain  anything  in  the  land  sold;  between  them, 
the  statute  expressly  declares  the  conveyance  shall  be  good. 
But  as  to  third  parties,  it  says,  if  B.  does  not  make  his  title 
known  by  recordation,  thereby  giving  constructive  notice  of  his 
right,  and  A.  sells  to  an  innocent  purchaser  who  has  no  notice 
of  B.'s  title,  B.  shall  be  deemed  guilty  of  fraud,  and  his  convey- 
^ce  shall  be  postponed  to  that  of  an  innocent  purchaser.    The 
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contract  between  the  original  parties  is  not  interfered  with.  A. 
has  passed  all  his  title  in  the  land,  and  B.  is  the  owner  thereof. 
If  B.  chooses  to  neglect  his  duty,  as  pointed  out  by  the  law,  and 
another,  in  ignorance  of  his  rights,  purchases  the  land,  how  can 
B.  avail  himself  of  his  own  laches? 

It  appears  to  us,  that  one  of  the  purposes  for  which  govern- 
ment was  ordained,  was  to  protect  and  give  security  to  property, 
and  if  salutary  laws  of  this  chai*acter,  ordained  for  public  con- 
venience and  to  prevent  the  pei*petration  of  fraud,  cannot  be 
passed,  that  the  Legislature  is  impotent  indeed. 

In  Jackson  v.  Lamphier,  3  Pet.  289,  the  Court  say:  "It  is 
within  the  undoubted  power  of  State  Legislatures  to  pass  re- 
cording acts,  by  which  the  elder  grantee  shall  be  postponed  to  a 
younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
time,  and  the  power  is  the  same,  whether  the  deed  is  dat«d 
before  or  after  the  passage  of  the  recording  act.  Though  the 
effect  of  such  a  law  is  to  render  the  prior  deed  fraudulent  and 
void  against  a  subsequent  purchaser,  it  is  not  a  law  im- 
[488]  pair-'i'ing  the  obhgation  of  contracts;  such,  too,  is  the 
power  to  pass  acts  of  limitations,  and  their  effect.  Bea- 
sons  of  sound  policy  have  led  to  the  general  adoption  of  laws  of 
both  descriptions,  and  their  validity  cannot  be  questioned.  The 
time  and  manner  of  their  operation,  the  exceptions  to  them,  and 
the  acts  from  which  the  time  limited  shall  begin  to  run,  will 
generally  de^Dend  on  the  sound  discretion  of  the  Legislature,  ac- 
cording to  the  nature  of  the  titles,  the  situation  of  the  country, 
and  the  emergency  which  leads  to  their  enactment.  Cases  may 
occur  where  tJhe  provisions  of  a  law  on  those  subjects  may  be  bo 
unreasonable  as  to  amount  to  a  denial  of  a  right,  and  call  for 
the  interposition  of  the  Court,  but  the  present  is  not  one." 

In  support  of  the  contrary  doctrine,  the  case  of  Varick's  Exec- 
uiors  V.  Briggs,  is  relied  on.  In  this  case.  Chancellor  "Wal- 
worth, in  6  Paige,  held  that  the  power  of  the  Legislature  to  pass 
acts  requiring  prior  conveyances  to  be  recorded  was  undoubted, 
but  the  decision  turned  on  the  point  that  the  deed  in  question, 
executed  in  1802,  was  not  within  the  Act  of  1813.  On  appeal  to 
the  Court  of  Errors,  see  22  Wend.,  the  decision  of  the  Chancel- 
lor was  sustained  by  a  unanimous  vote.  Senator  Verplanck, 
who  deHvered  the  decision  of  the  Court,  dissented  from  the 
opinion  of  the  Chancellor  as  to  the  power  of  the  Legislature  to 
pass  acts  affecting  past  conveyances.  The  statement  if  sufficient 
to  show  that  the  case  cited  has  no  authority,  and  that  the  Court 
did  not  overrule  the  opinion  of  the  Chancellor,  in  fact;  that  part 
of  the  opinion  to  which  Senator  Verplanck  dissented  may  be 
regarded  as  mere  dictum,  but  when  we  take  into  consideration 
the  high  authority  from  which  it  emanated,  it  is  not  without 
weight. 

The  case  of  Bobinson  v.  Houoan,  2  Scammon,  Illinois  Bep«,  has 
also  been  cited.  The  question  there  was,  whether  the  statute 
was  designed  to  act  retrospectively,  and  it  was  held  that  it  was 
not    It  is  true  that  Chief  Justice  Wilson,  in  commenting  on 
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the  case,  intimates  that  such  a  law  would  be  unconstitutional, 
but  as  this  point  was  not  involved,  it  may  be  regarded  as  mere 
obiter. 

liet  us  next  inquire  if  this  act  divests  vested  rights. 

Again,  it  may  be  remarked  that  it  would  be  difficult  to  see 
wherein  the  act  had  such  an  effect.  It  does  not  take  the  prop- 
erty from  one  man  and  give  it  to  Mother;  it  does  not  impair  lus 
title  or  take  away  his  right,  but  simply  establishes  a  rule  of  evi- 
dence. It  says  to  A. ,  if  you  do  not  record  your  deed,  and  suffer 
an  innocent  purchaser  to  buy  your  land  without  the  notice 
hereby  established  as  between  yourself  and  such  purchaser,  you 
shall  be  postponed  to  his  rights.  It  introduces  a  new  rule, 
plain  and  simple,  the  terms  of  which  may  easily  be  complied 
with,  and  he  who  refuses  to  bring  himself  within  it,  ought  not 
to  be  allowed  to  defend  in  a  Court  of  Justice.  We  can  see  no 
difference  in  principle,  between  this  and  limitation  laws,  or  acts 
abolishing  imprisonment  for  debt,  or  revenue  acts.  It 
might  as  well  be  ^claimed  that  if  a  certain  class  of  prop-  [489] 
erty  was  exempt  from  taxation  under  the  laws  of  Mexico, 
that  the  Legislature  of  California  could  impose  no  burdens  on  it. 

The  power  to  regulate  this  subject  has  never  been  disputed. 
It  is  the  high  prerogative  of  State  sovereignty,  and  when  prop- 
erly and  justly  exercised,  should  be  maintained.  If  the  act  was 
unreasonable  or  onerous  in  its  provisions,  there  might  be  a 
question,  but  where  parties  have  neglected  for  years  the 
plain  mandate  of  the  statute,  they  cannot  complain  that  it  is 
unjust. 

We  come  now  to  inquire  how  far  the  plaintiffs  were  affected 
with  notice  of  the  defendants*  title,  by  reason  of  their  pos- 
session. In  the  case  of  Mesick  v.  Sunderlandy  6  Cal.  297,  we 
held  that  it  was  the  intention  of  the  Legislature  to  do  away  with 
all  constructive  notice,  other  than  that  arising  from  the  record, 
preserving,  at  the  same  time,  as  far  as  compatible  with  the  rule, 
actual  notice  in  fact.  This  intention,  we  thought,  clearly  ap- 
peared from  the  statute  concerning  conveyances,  which,  on 
examination,  will  be  found  to  differ  from  every  statute  in  the 
Union,  on  the  same  subject;  and  unless  this  construction  be 
maintained,  then  one  half  of  the  act  must  be  treated  as  mere 
surplusage. 

It  was  the  first  time  the  question  had  come  before  this  Court. 
Judges  in  England  and  the  United  States  had  frequently  regret- 
ted that  a  more  rigid  adherence  to  the  rule  had  not  been  en- 
forced. It  was  obvious  that  sound  policy  and  morality  required 
that  the  whole  doctrine  of  constructive  notice  arising  from  facts 
and  circumstances  in  pais,  should  be  exploded,  and  nothing  but 
the  former  decisions  of  those  Courts,  tied  down  as  they  were  by 
precedent,  prevented  them  from  taking  a  new  departure,  and 
establishing  a  new  rule.  In  this  State,  while  our  jurisprudence 
is  in  its  infancy,  it  is  competent  for  us  to  do  what  the  Courts  of 
other  States  could  not;  and  by  conforming  strictly  to  the  stat- 
ute, to  afford  the  public  a  safe  and  commodious  means  by  which 

475 


Digitized  by  VjOOQIC 


490  Stafford  v.  Lick.  [Sup.  Ct/ 

they  may  acquire  information  and  protect  themselyes  against 
fraud.  Wben  once  the  rule  is  understood,  that  every  man  must 
record  his  title,  no  hardship  will  be  found  in  it,  and  it  will  serve 
as  a  protection  against  those  who,  by  unrecorded  titles,  seek  to 
perpetrate  frauds  upon  the  community. 

In  the  case  of  Mesick  v.  Sunderland,  we  expressly  held,  that  the 
statute  did  not  do  away  with  notice  in  fact,  but  only  construct- 
ive notice,  as  to  those  instruments  required  to  be  recorded,  so 
that  the  doctrine  of  notice  of  title  arising  from  possession,  no 
longer  obtained.  But  we  nowhere  said  that  possession,  to- 
gether with  another  fact,  might  not  be  admitted  in  evidence, 
for  the  purpose  of  establishing  fraud  or  notice  in  fact;  such,  on 
the  other  hand,  was  our  understanding  of  the  case,  and  in  the 
present  case,  we  think  it  would  be  proper  to  admit  evidence  of 
possession,  as  a  fact  tending  to  establish  notice  of  title,  though 
not  a  fact  from  which  notice  would  follow  as  a  conclusion  of 

law. 
[490]  *0n  the  argument  of  this  case,  the  counsel  for  the  re- 
spondent reviewed  the  decision  of  Mesick  v.  Sunderland, 
and  seemed  to  think  that  it  was  intended  to  apply  to  all  convey- 
ances of  any  estate  in  lands,  legal  or  equitable,  and  that,  unless 
recorded,  they  were  void  as  against  subsequent  purchasers,  in 
good  faith  without  notice.  Such  certainly  appears  to  be  the 
language  of  that  decision,  and  it  is  due  to  the  Court,  as  well 
as  to  the  counsel  who  argued  the  case,  to  state  that  the  fact  of 
notice  arising  from  possession  was  not  a  distinct  ground  relied 
on  in  the  case,  the  object  of  both  parties  being  to  get  the  opin- 
ion of  the  Court  as  to  the  character  of  the  instrument  and  the 
estate  conveyed. 

In  Cook  V.  McChristian,  4  Cal.  23,  which  was  a  suit  involving^ 
a  right  of  homestead,  it  was  contended  that  the  intention  of  the 
parties  to  dedicate  the  premises  for  homestead  purposes,  should 
have  been  made  in  writing,  and  recorded  in  the  county  record- 
er's office;  but  we  held,  the  law  did  not  require  that  such  estates 
should  be  recorded,  to  operate  as  notice,  and  that  in  the  absence 
of  any  statute  on  the  subject,  the  common  law  rule  obtained, 
and  possession  would  put  the  purchaser  upon  notice  of  the  oc- 
cupant's title.  Such,  I  suppose,  must  be  the  rule  in  every  case 
where  the  law  does  not  require  a  particular  species  of  convey- 
ance to  be  recorded;  but  wherever  the  statute  has  said  that  cer- 
tain instruments  shall  be  recorded,  to  operate  as  constructive 
notice,  it  is  absolutely  necessary  that  the  law  should  be  com- 
plied with;  otherwise  they  will  be  void  as  against  subsequent 
purchasers  in  good  faith  without  notice;  the  doctrine  of  con- 
structive notice  arising  from  possession  having  been  superseded 
or  abrogated  by  notice  established  by  the  statute. 

So  far  as  the  opinion  of  the  Coiut  in  Mesick  v.  Sunderland 
militates  against  this  position,  it  is  erroneous,  and  cannot  be 
sustained  on  principle  or  authority. 
Judgment  reversed,  and  cause  remanded* 
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BcBNETT,  J. — ^I  am  compelled  in  this  case  to  dissent  from  the 
opinion  of  mj  associates.  That  opinion  sustaiiis  principles 
that  I  cannot  sanction.  Those  principles,  in  my  view,  are 
fundamental,  and  are  too  important  to  be  conclusively  settled 
by  the  former  opinion  of  this  Court.  It  will  be  necessary, 
in  order  that  I  may  be  clearly  understood,  to  go  into  some 
detail. 

I  agree  with  my  associates  in  considering  the  writing  given  in 
the  record  as  intended  for  a  conveyance. 

In  the  case  of  Eoen  v.  Simmons.  1  Cal.  121,  there  was  some 
doubt  expressed  as  to  whether  parol  sale  of  real  estate  in  pre- 
genii,  accompanied  with  delivery  of  possession,  was  sufficient 
under  Mexican  law.  But  it  seems  that  in  the  subsequent  case 
of  IbJiler  V.  Folsom,  1  Cal.  210,  the  validity  of  such  a  sale  is  sub- 
stantially admitted,  and  in  the  plaintiffs  brief  in  the  present 
case,  the  same  admission  is  substantially  made.  But  the 
'^^ counsel  insists  that  ''no  parol  conveyance  was  good,  un-  [491] 
less  accompanied  with  livery  of  seizia."  In  Uie  latter 
case,  this  Court  reviews  the  decision  in  the  case  of  Eoen  v.  Sim- 
mons, and  plainly  distinguishes  between  the  circumstances  of 
the  two  cases.  In  Tolder  v.  lolsom,  this  Court  held  that  a  de- 
livery of  the  title-papers  was  a  symbolical  delivery  of  possession. 
The  Court  said:  ''In  the  present  case,  Leidesdorff,  at  the  time 
of  the  verbal  sale,  delivered  to  the  plaintiff  the  title  deeds  of  the 
lot,  and  the  latter  afteiivards  took  actual  possession  of  the  land, 
and  has  made  improvements  thereon  at  a  cost  of  several  thou- 
sand dollars." 

It  would  seem,  then,  to  be  a  correct  conclusion,  that  a  parol 
sale  of  land  in  presently  with  a  delivery  of  possession,  there  be- 
ing no  adverse  claim,  would,  at  the  time,  be  valid  under  Mexi- 
can law,  and  that  a  delivery  of  the  title-papers,  or  other  paper- 
equivalent,  is  a  symbolical  delivery,  and  for  all  purposes  equally 
valid  with  a  deliver}*^  made  by  a  formal  entiy  upon  the  land  it- 
self, by  both  the  parties  at  the  time  of  the  sale.  And  especially 
would  this  be  true  in  reference  to  the  present  case.  Here,  the 
X^ossession  of  the  premises  was  taken  under  the  conveyance,  and 
also  of  the  title-papers,  and  we  hear  of  no  objection  ever  being 
made  by  Fernandez  until  many  years  afterwards.  Under  these 
circumstances,  conceding  that  the  law  existing  at  the  time  the 
sale  was  made,  had  continued  unchanged  up  to  the  date  of  the 
deed  in  1854,  to  the  plaintiffs,  could  either  Fernandez  or  any 
one  claiming  under  him,  have  recovered  the  possession  of  the 
property  from  the  defendants  ?  It  is  apprehended  they  could 
not.  The  substantial  purposes  of  the  law  had  been  accom- 
plished, and  the  title  had  vested  in  Noe  and  his  grantees. 

But  a  new  government  has  succeeded,  with  a  new  system  of 
registry,  and  the  question  then  arises,,  what  effect  do  the  provi- 
sions of  our  Act  have  upon  the  rights  of  these  parties  ?  The 
conveyance  from  Fernandez  to  Noe  was  not  recorded  prior  to 
the  conveyance  from  Fernandez  to  the  plaintiffs;  and  conceding 
that  they  were  subsequent  purchasers  in  good  faith,  and  for  a 
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valuable  couBideration,  was  the  convejance  from  Fernandez  to 
Noe  void  as  to  them  ?  And  this  question  divides  itself  into  two 
branches.  First — does  a  fair  construction  of  the  forty-first  sec- 
tion of  the  Begistiy  Act  make  this  conveyance  void  as  against 
subsequent  purchasers  ?  Second — if  so,  is  that  section  a  vio- 
lation of  the  Constitution  of  the  United  States,  or  of  this  State  ? 
That  section  is  as  follows:  ''AH  conveyances  of  real  estate 
heretofore  made,  and  acknowledged  or  proved,  according  to 
the  laws  in  force  at  the  time  of  such  making  and  acknowledg- 
ment of  proof,  shall  have  the  same  force  as  evidence,  and  be 
recorded  in  the  same  manner,  and  with  the  like  effect,  as 
conveyances  executed  and  acknowledged  in  pursuance  of  this 
Act." 

It  will  be  perceived,  that  this  section  simply  declares  that 
those  conveyances  shall  be  ''recorded  in  the  same  man- 
[492]  ner,  and  *with  the  like  effect,"  as  deeds  made  in  pur- 
suance of  the  Act;  but  it  nowhere  declares  that  any  pen- 
alty shall  be  incurred  by  the  failure  to  record  them.  It  is  one 
thing  to  give  a  certain  effect  to  a  certain  act  when  done,  and  a 
very  different  thing  to  inflict  a  penalty  for  not  doing  it.  In  one 
case  the  law  seeks  to  accomplish  the  end  intended,  by  bestowing 
rewards,  and  in  the  other,  by  inflicting  penalties.  And  there  may 
be  the  best  reasons  for  giving  the  reward,  and  the  best  reasons 
for  not  inflicting  the  penalty. 

It  is  only  by  mere  inference  that  a  penalty  can  be  inflicted  in 
such  a  case,  and  this  without  any  express  provision  of  the  stat- 
ute. The  law  abhors  forfeitures,  and  the  language  of  a  statute 
inflicting  them  should  be  strictly  construed.  When,  and  in  what 
case  did  a  Court  of  Justice  ever  inflict  a  statutory  punishment 
upon  a  prisoner,  without  express  afiirmative  words  declaring 
that  the  specific  punishment  should  be  inflicted  ?  And  I  am  not 
aware  of  any  case,  where  a  man  was  ever  decided  to  have  for- 
feited his  property  by  mere  inference.  Penalties  and  forfeitures 
can  only  be  incurred  by  a  violation  of  an  express  provision. 
When  the  law-maker  intends  to  inflict  either,  in  common  justice 
he  ought  to  speak  plainly,  and  his  meaning  should  not  be  left  to 
implication. 

In  New  York,  an  Act  was  passed  in  1805,  requiring  all  deeds, 
executed  since  the  1st  of  October,  1802,  to  be  recorded  on  or 
before  the  Istof  Januarj',  1806;  but  the  usual  penalty,  that  if  not 
recorded,  they  should  be  held  void  as  against  subsequent  pur- 
chasers, was  omitted,  and  the  Court  of  Errors  held  that  it  could 
not  apply  to  deeds  not  required  to  be  recorded,  when  made. 
"The  provision,"  the  Court  said,  "for  recording  such  prior  deed, 
thus  stands  alone  directory  as  to  the  manner,  the  time,  and  the 
place  of  recording  the  deeds  of  those  who,  without  absolute  le- 
gal necessity,  might  think  fit  thus  to  protect  the  evidence  and 
muniments  of  their  title."    (22  Wend.  548.) 

The  twenty-sixth  section  of  our  Registry  Act  is  in  these 
MTords: 

"  Sveiy  conveyance  of  real  estate  within  this  State,  hereafter 
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'made,  which  shall  not  be  recorded  as  provided  in  this  Act,  shall 
be  Toid  as  against  any  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration,  of  the  same  reaj  estate,  or  any  por- 
tion thereof,  when  his  own  conveyance  shall  be  first  duly  re- 
corded." 

This  is  the  only  penal  section  in  the  Act;  and  this,  by  its  own 
express  limitation,  is  confined  to  conveyances  *'  thereafter 
made;"  and  they  are  only  void  as  against  any  subsequent  pur- 
chaser **when  his  own  conveyance  shall  be  first  duly  recorded." 

Now,  had  it  been  the  intention  of  the  Legislature  to  extend 
the  penal  provisions  of  the  twenty-sixth  section  to  conveyances 
theretofore  made,  then  language  equally  clear  and  explicit 
would  fhave  been  used.  As  an  express  application  of  [493] 
this  section  was  confined  alone  to  future  deeds,  surely  the 
same,  if  not  greater,  caution  and  certainty,  should  have  been 
used  as  to  past  conveyances,  had  such  been  the  intention. 
Where  the  law-maker,  by  express  limitation,  confines  the  conse- 
quences of  a  penal  provision  to  a  specified  class  of  cases,  he  di- 
rectly expresses  his  clear  intention  to  exclude  other  cases  not 
mentioned;  and  before  he  can  be  supposed  to  have  changed  his 
intention,  as  already  so  clearly  and  explicitly  stated,  the  lan- 
guage used  by  him  to  express  such  a  change  should  be  clear  and 
free  from  all  doubt.  In  this  Act,  the  intention  of  the  law-maker 
to  confine  the  penal  provisions  of  the  twenty-sixth  section  to 
future  deeds,  ia  clearly  stated;  and  to  show  that  he  afterwards 
changed  his  intention,  words  the  most  explicit  were  required. 
The  express  language  of  the  twenty-sixth  section  was  left  with- 
out any  change,  and  as  solely  applicable  to  future  deeds;  and  to 
overcome  this  clearly  expressed  intention,  nothing  short  of  the 
most  explicit  language  would  answer.  But  those  who  apply  the 
penal  provisions  of  the  twenty-sixth  section  to  past  transactions, 
are  compelled  to  reach  that  conclusion  by  mere  inference  and 
implication,  and  this  is  not  only  in  violation  of  the  plain  and 
equitable  rule  of  construction  that  penalties  and  forfeitures  will 
not  be  inflicted  except  when  expressly  imposed,  but  they  reach 
this  inferential  conclusion  in  direct  and  positive  conflict  with 
the  most  clear  and  explicit  words  of  the  statute.  For,  as  the 
section  is  expressly  confined  to  future  deeds,  to  make  it  apply  to 
past  conveyances  they  are  compelled  to  contradict  the  plain  lan- 
guage of  the  statute,  and  to  infer  that  the  law-maker  intended 
to  break  down  the  limitation  which  he  had  already  so  clearly 
stated.  Now,  had  it  been  the  intention  of  the  Legislature  to 
make  the  twenty-sixth  section  embrace  the  past,  as  well  as  fu- 
ture conveyances,  the  language  of  that  section  would  have  been 
changed.  That  the  Legislature  should  have  been  so  careful  to 
confine  the  penal  provisions  of  the  twenty-sixth  section  to  future 
deeds,  and  this  by  express  and  exclusive  words,  and  yet  have 
intended  to  contradict  that  section,  and  at  the  same  tune  have 
left  liiat  intention  to  mere  inference,  is,  I  apprehend,  a  very  rare 
anomaly  in  legislation. 

But  I  will  take  this  ''  new  rule,  plain  and  simple,"  to  be  true^ ' 
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for  the  Bake  of  the  argument  simply,  and  then  endeaTor  to  show 
its  practical  effects. 

It  would  seem  to  be  clear,  that  if  the  penal  provisions  of  the 
twenty-sixth  section  apply  to  past  deeds  at  all,  they  apply  to 
them  to  the  same  extent,  and  in  the  same  manner,  as  they  do  to 
future  deeds.  It  is  insisted  that,  by  the  forty -first  section,  these 
past  conveyances  must  be  recorded,  with  "  the  like  eftect,"  and 
therefore  under  the  like  penalties,  as  deeds  executed  in  pursu- 
ance of  the  Act.  Then  it  would  clearly  follow,  that  he 
[494]  who  first  re-*corded  his  deed  would  hold  the  land.  Sup- 
pose A.  and  B.  to  have  had  separate  conveyances  made 
before  the  passage  of  the  Act,  by  the  same  person,  at  different 
times,  in  due  form,  and  for  the  same  land;  then,  upon  the  pas- 
sage of  this  Act,  the  subsequent  grantee  could  defeat  the  prior 
right  by  recording  his  deed  first;  and  this  he  could  readily 
do,  if  he  happened  to  be  first  informed  of  the  passage  of  the 
Act.  The  Act  does  not  fix  a  definite  and  reasonable  time  in  the 
future  within  which  these  past  conveyances  should  be  recorded, 
but  places  the  prior  valid  deed  at  once  upon  the  same  footing 
with  the  subsequent  invalid  deed,  and  leaves  the  question,  as 
between  them,  to  be  settled  by  the  priority  of  the  record. 

It  cannot  be  said  that  the  statute  intended  to  allow  a  reason- 
able time  within  which  these  past  conveyances  must  be  recorded. 
When  the  law  requires  a  certain  act  to  be  done,  and  specifies  no 
time  within  which  it  must  be  performed,  then  a  clear  intention 
is  shown  to  adopt  the  general  rule  of  reasonable  time.  It  may 
often  happen,  that  from  the  very  nature  of  the  case,  no  definite 
time  could  in  justice  be  specified;  and  for  that  reason  the  law 
leaves  each  case  to  depend  upon  its  own  peculiar  circumstances. 
But  when  the  law-making  power  exercises  its  own  discretion, 
and  specifies  a  certain  time,  the  rule  of  reasonable  time  is  clearly 
executed,  and  the  courts  must  take  the  provision  ss  they  find  it. 
This  is  especially  true  in  reference  to  cases  where  the  rights  of 
contesting  individuals  are  involved,  and  where  these  rights  de- 
pend upon  the  priority  of  certain  acts  performed.  If  the  time 
as  specified  in  the  Act,  be  subject  to  a  constitutional  objection, 
then  the  whole  provision  must  fall,  for  the  reason  that  the  Courts 
cannot  set  aside  that  time  and  adopt  another,  without  assuming 
the  exercise  of  legislative  power.  The  Legislature  was  not 
bound  to  pass  the  provision;  it  was  matter  of  legislative  dis- 
cretion— and  had  it  been  foreseen  that  a  change  of  time  would 
be  made  by  the  Courts,  it  is  to  be  presumed  that  the  provision 
would  not  have  been  adopted  in  any  form.  At  least  it  cannot 
be  assumed,  that  with  this  change,  the  provision  would  have 
been  made.  The  Registry  Act  took  effect  from  and  after  its 
passage,  and  this  was  the  time  specified  by  the  law  then  exist- 
ing. If  it  affected  the  rights  acquired  under  prior  deeds,  then  it 
affected  them  in  the  same  way  as  it  did  the  rights  acquired  un- 
der subsequent  deeds;  for  the  act  makes  no  distinction  between 
the  two  cases,  if  it  be  conceded  that  the  provisions  of  the  twenty- 
sixth  section  apply  equally  to  both.    Then  he  who  first  recorded 
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bis  deed,  made  prior  to  the  passage  of  the  Act.  would  hold  the 
land  to  the  exclusion  of  all  others.  And  this  he  could  do  at  once^ 
upon  the  passage  of  the  Act,  if  he  happened  to  know  it.  And 
this  left  the  rights  of  the  holder  of  the  valid  conveyance  de- 
pendent upon  accident,  and  placed  him  upon  the  same  footing 
with  the  party  who  held  the  subsequent  invalid  deed. 
♦Most  of  the  conveyances  made  before  the  passage  of  the  [495] 
Act,  were  written  in  the  Spanish  language,  and  held  by 
those  who  had  never  been  accustomed  to  a  recording  system, 
and  who  could  not  understand  English.  The  Act  was  at  first 
only  published  in  English,  and  the  Spanish  translation  was  not 
published  for  miany  months  after  the  passage  of  the  Act.  This 
state  of  things  was  foreseen  and  understood  by  the  Legislature 
of  1850,  and  for  that  and  other  reasons,  it  could  not  have  been 
intended  to  apply  the  penal  provisions  of  the  twenty-sixth  sec- 
tion to  those  past  transactions. 

That  it  was  the  intention  of  the  Act  to  procure  the  recording 
of  these  past  conveyances,  by  offering  rewards,  and  not  by  in- 
flicting penalties,  would  seem  clear,  not  only  from  its  own  ex- 
plicit terms,  but  also  from  the  consideration  already  stated,  and 
from  others  that  will  be  suggested.  The  Mexican  law  required 
no  registry  of  deeds,  but  the  purchaser  must  take  and  hold  pos- 
session of  the  property,  and  this  possession  was  notice  to  third 
person.  That  system  did  not  encourage  speculations  in  real  es- 
tate, and,  therefore,  required  continued  possession  by  the  pur- 
chaser. As  no  record  of  the  deed  was  required,  the  purchaser 
had  no  means  of  procuring  authoritative  copies  of  his.  title-pa- 
pers, in  case  of  loss.  The  forty-first  section  of  our  Kegistry 
Act  intended,  therefore,  to  confer  upon  him  the  privilege  of 
recording  his  title-papers,  so  that  he  could  use  certified  copies  of 
them,  in  evidence,  in  case  of  loss,  and  need  not  remain  in  the 
continued  actual  possession  of  his  property.  In  other  words, 
this  section  applied  to  those  past  conveyances,  the  substance 
of  the  twenty-fourth,  twenty-fifth,  twenty-ninth,  and  thirtieth 
sections  of  the  Act,  and  not  the  provisions  of  the  twenty-sixth 
section.  These  new  privileges  would^seem  to  have  been  suffi- 
cient to  induce  a  compliance  with  the  provisions  of  the  forty- 
first  section,  and  to  have  accomplished,  substantially,  all  the 
good  intended,  without  a  resort  to  the  harsh  penalties  of  the 
twenty-sixth  section. 

It  seems  to  me  that  Courts  should  be  slow  in  coming  to  the 
conclusion,  that  the  most  glaring  and  manifest  injustice  was  in- 
tended by  the  Legislature.  Suppose  the  Legislature  should 
hereafter  pass  an  Act,  to  take  effect  at  once,  and  it  should  be 
contended,  though  not  expressly  so  stated,  that  the  Act  required 
all  deeds  made  prior  to  its  passage,  to  be  recorded  over  again, 
under  the  penal  consequences  of  the  twenty-sixth  section;  would 
not  a  Court  hesitate  long  before  coming  to  the  conclusion,  from 
mere  implication,  that  such  injustice  was  intended?  To  say 
that  deeds,  good  without  recording  when  made,  and  deeds' once 
properly  recorded,  shall  be  recorded  in  the  first  case,  and  re-re- 
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corded  in  the  second,  and  alloiring  no  reasonable  and  definite 

time,  in  the  future,  within  which  these  acts  should  be  performed, 

but  giving  the  first  recorded  deed  the  preference,  would 

[496]    *be  so  manifestly  unjust,  that  no  Court,  it  is  apprehended, 

should  sustain  it  upon  mere  inference,  if  at  all. 

In  the  case  of  Varick  v.  Briggs,  6  Paige,  330,  and  22  Wend. 
643,  it  appeared  that  John  Tibbitts  made  two  deeds,  one  in  July, 
1801,  and  the  other  in  August  or  September,  1802,  and  at  the 
time  of  making  such  deeds  there  was  no  law  requiring  them  to 
be  recorded,  as  the  Eegistiy  Act  did  not  extend  to  the  county  in 
which  the  lands  were  situated.  An  Act  was  afterwards  passed 
by  the  Legislature  of  New  York,  in  1813,  requiring  all  deeds, 
without  exception,  executed  after  February  1,  1799,  to  be  re- 
corded, under  the  penalty  of  being  adjudged  void,  as  against 
subsequent  purchasers.  Chancellor  Walwobth,  and  after  him 
the  Court  of  Errors,  held  that  it  was  not  the  intention  of  the 
statute,  broad  and  general  as  were  its  terms,  to  include  deeds 
that  were  not  required  to  be  recorded  at  the  time  when  made; 
and  that  the  failure  to  record  those  deeds,  under  the  retrospective 
Act,  did  not  render  them  void,  as  to  subsequent  purchasers. 
And  the  Chancellor  said,  that  "  in  construing  statutes,  it  is  not 
reasonable  to  presume  that  the  Legislature  intended  to  violate 
a  settled  principle  of  national  justice,  or  destroy  a  vested  title 
to  property.  Courts,  therefore,  in  construing  statutes,  will 
idways  endeavor  to  give  such  an  interpretation  to  the  language 
used  as  to  make  it  conformable  to  reason  and  justice."  And  in 
the  opinion  of  the  Court  of  Errors,  Senator  Verplanck  said:  "  I 
have  nothing  to  add  to  the  Chancellor's  reasoning  as  to  the 
probable  intention  of  the  Legislature,  that  the  Act  of  1813  was 
not  to  be  retrospective  as  to  all  prior  deeds,' but  was  intended  to 
apply  only  to  conveyances  of  lands  in  counties  which  had  al- 
ready been  subject  to  similar  laws,  under  previous  Acts  for 
recording.     I  assent  fully  to  this  construction." 

But  conceding,  for  the  sake  of  the  argument,  that  it  was  the 
intention  of  the  forty-first  section  of  our  Registry  Act,  to  render 
void  prior  deeds  unless  lecorded  in  accordance  with  its  provis- 
ions, would  such  a  statute  be  constitutional  ? 

In  the  case  of  Bronson  v.  Kimie  (1  How.  319),  the  opinion  of 
the  Supreme  Court  of  the  United  States,  delivered  by  Chief  Jus- 
tice Ta>'ey,  (an  opinion  distinguished  alike  for  its  clearness,  sim- 
plicity, and  force,)  settled  this  point:  that  the  law  existing  at 
the  time  the  contract  is  made,  enters  into  and  forms  a  part  of 
the  contract  itself,  without  any  stipulation  to  that  effect  in  the 
deed;  *'  and  any  subsequent  law,  impairing  the  rights  thus  ac- 
quired, impairs  the  obligations  which  the  contract  imposed." 
The  doctrine  of  this  case  is  expressly  affirmed  in  the  subsequent 
cases  of  McCracken  v.  Hayward,  2  How.  608,  and  McFarland 
V.  McGioin,  3  How.  717,  and  has  become  the  settled  doctrine  of 
that  high  tribunal. 

According  to  this  principle,  and  the  view  we  have  taken  of 
this  case,  the  title  to  the  premises  in  dispute  fully  vested  in  Noe, 
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♦and  his  grantees  before  our  Registry  Act  was  passsed;  [497] 
and  this  being  conceded,  could  that  Act  impair  these 
vested  rights  by  annexing  to  the  contract  the  performance  of 
another  condition,  unknown  to  the  laws  existing  at  the  time, 
and  not  within  the  contemplation  of  the  parties,  and  forming  no 
part  of  their  executed  contract  ?  And  if  the  statute  could  im- 
pair these  vested  rights  because  the  party  failed  to  record  his 
prior  valid  conveyance,  could  it  not  equally  impair  them  upon 
failure  to  perform  any  other  act  that  might  have  been  required  ? 
Is  not  the  only  difference  in  the  degree,  and  not  in  the  prin- 
ciple? 

The  plaintiffs'  counsel  has  referred  to  the  case  in  6  Paige,  330, 
in  support  of  his  proposition,  that  such  an  act  would  not  be 
void,  and  the  opinion  of  Chancellor  Walworth  certainly  does 
support  his  view.  But  at  the  same  time,  the  counsel,  it  would 
seem,  has  overlooked  the  fact  that  the  opinion  of  the  Court  of 
Errors  in  this  same  case,  overruled  the  opinion  of  the  Chancellor 
in  this  respect,  and  held  that  such  an  act  would  be  clearly  un- 
constitutional and  void.  And  this  opinion  of  the  Court  of  last 
resort  was  unanimous,  all  the  members  of  the  Court  agreeing. 
In  the  able  and  lucid  opinion  delivered  by  Senator  Verplanck, 
the  only  opinion  delivered,  will  be  found  these  words: 

"Deeds,  valid  and  perfect  at  the  time  of  their  execution,  and 
not  then  requiring  for  their  full  legal  effect  any  further  legal 
sanction,  such  as  recording,  are  complete  and  valid  executed 
contracts.  Now  the  effect  of  a  subsequent  statute,  enacting  that 
such  valid  contracts  shall  be  adjudged  fraudulent  and  void  as 
against  certain  persons,  unless  a  further  legal  sanction  be  added, 
must  be  in  direct  hostility  to  the  very  words  of  the  constitu- 
tional inhibition.  The  contracts  themselves  are  impaired  by 
being  adjudged  void.  The  obligation  of  the  contract  between 
A.  and  B.  was  before  binding  upon  B.,  and  all  who  might  claim 
the  effect  of  the  contract  by  his  grant  or  under  his  title.  A  law 
is  passed  pronouncing  that,  in  certain  cases,  the  contract  shall 
be  binding  only  upon  E. ,  and  that  its  former  obligations  shall 
no  longer  bind  B.*s  grantees.  Does  not  such  a  law  impair  that 
contract?  Now  it  cannot  be  presumed  that  the  Legislature  in- 
tended to  enact  such  an  unconstitutional  requirement." 

The  case  of  Robinson  v.  Rowan,  2  Scam.  499,  is  a  case  to  tho 
same  effect.  In  that  case,  Bays  sold  Rowan  a  tract  of  land,  by 
deed,  dated  December  11,  1832,  which  was  recorded  December 
11,  1833.  At  the  time  the  deed  was  executed,  the  failure  to 
record  within  six  months  made  the  deed  void  as  to  subsequent 
purchasers,  but  not  as  to  creditors.  But  the  Act  of  1833  made 
such  a  deed  also  void  as  to  creditors.  In  September,  1833,  Hill 
obtained  judgment  against  Bays,  and  under  the  law  of  Illinois, 
this  judgment  was  a  lien  upon  the  property  of  the  judgment- 
debtor.  The  land  was  afterwards  sold  by  the  sheriff  under  the 
judgment,  and  the  plaintiff,  Robinson,  became  the  pur- 
*chaser.  The  Court  held  that  the  title  was  in  Rowan;  [498 j 
that  the  parties  made  their  contract  with  reference  to  the 

483 


Digitized  by  VjOOQIC        — 


499  Stafford  v.  Lick-  .[Sup.  Ct. 

law  then  in  existence,  and  that  "  law  should  furnish  the  rule  by 
which  their  rights  should  be  tested,  and  that  it  is  not  by  con- 
struction that. the  Court  will  be  warranted  in  the  imposition  of 
additional  liabilites."  And  Chief  Justice  Wilson,  in  delivering 
the  opinion  of  the  Court,  says:  *'It  is  a  remedial  statute,  but 
to  give  it  the  construction  contended  for,  by  which  liabilities 
and  duties  are  imposed  upon  purchasers,  which  were  neither 
known  to  the  law  nor  contemplated  by  them  when  they  con- 
tracted, would  convert  it  into  a  penal  one.  It  is  only  in  the 
degree  of  injustice  and  hardship  that  such  a  law  differs  from  an 
ex  post  facto  law,  an  evil  of  sufficient  magnitude  to  be  forbidden 
by  the  Constitution," 

The  plaintiff's  counsel  has  also  referred  to  the  case  of  Hop- 
ping  V.  Bumavi,  2  Green  Iowa,  39;  and  Call  v.  Hastings^  3  Cal. 
179.     It  will  be  necessary  to  examine  these  cases  separately. 

In  the  Iowa  case,  the  unrecorded  deed  was  executed  while  a 
statute  of  Michigan  was  in  force,  which  required  the  deed  to  be 
recorded,  and  a  registry  act  was  afterwards  passed  in  1840,  by 
the  Legislature  of  Iowa,  displacing  the  former  law,  but  still 
requiring  deeds  to  be  recorded.  As  Hopping  failed  to  record 
under  both  acts,  his  deed  was  adjudged  void  as  against  a  subse- 
quent purchaser.  And  in  delivering  the  opinion  of  the  Court, 
Green,  Justice,  says:  **  Hopping's  common  law  rights  under  the 
deed  are  adverted  to,  but  as  the  deed  has  never  been  without 
statutory  control,  never  for  a  moment  released  from  the  require- 
ments of  a  recording  act,  it  is  useless  for  us  to  consider  what 
rights  he  might  have  acquired  under  a  law  which  had  no  bearing 
upon  the  case."  It  is  true,  the  language  of  the  Judge  would 
bear  the  construction  given  it  by  the  learned  counsel  for  plaint- 
iff, if  we  leave  out  of  consideration  the  facts  to  which  he  had 
reference;  but  taking  the  opinion  as  a  whole,  we  do  not  under- 
stand him  to  have  advanced  the  opinion  assumed. 

In  the  case  of  Gall  v.  Hasiinga,  the  question  arose  between 
persons  claiming  under  two  different  mortgages,  the  first  made 
in  February,  1850,  and  recorded  in  the  Schoolcraft  records,  and 
the  second  executed  in  May,  1850,  and  properly  recorded.  Un- 
der the  Mexican  law,  mortgages  were  required  to  be  recorded, 
but  deeds  were  not.  (Schmidt's  Civil  Law  of  Spain  and  Mexico, 
181.)  And  the  point  was  made  by  counsel,  that  the  first  mort>- 
gage  had  not  been  recorded,  as  the  Mexican  law  required.  But 
it  must  he  conceded  that  Justice  Hetdenfeldt,  who  delivered 
the  opinion  of  the  Court,  (Justice  Wells  concurring,)  expressly 
placed  his  decision  upon  the  provisions  of  the  forty-first  section 
of  our  Begistiy  Act.  The  facts  of  this  case  are  not  at  all  against 
the  consti-uction  we  have  given  the  Registry  Act.  Still,  the 
decision  is  in  point  for  the  plaintifb  in  this  case,  so  far  as 
[499]  regards  ""the  reasons  given  by  the  Court  to  sustain  its 
judgment.  But  it  is  to  be  remarked  that  the  constitu- 
tional objection  was  not  raised  in  that  case;  was  not  before  the 
Court,  and  was  not  at  all  noticed  in  the  opinion.  The  case  was 
wholly  discussed  and  decided  upon  other  and  different  grounds. 
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So  far,  then,  as  the  constitational  question  is  concerned,  this 
decision  is  no  authoiify  one  way  or  the  other;  and  the  present, 
it  is  thought,  is  the  first  case  that  has  ever  brought  up  that 
question  fairly  before  this  Court. 

The  cases  that  have  arisen  under  Acfcs  requiring  prior  deeds 
to  be  recorded,  were  cases  where  there  was  a  recording  statute 
in  force  at  the  time  the  deed  was  executed,  aad  which  formed  a 
part  of  the  contract  itself.  In  these  cases,  the  Courts  have  sus- 
tained the  statutes,  and  upon  grounds  the  most  rational  and 
satisfactory.  Under  recording  systems,  the  purchaser  is  re- 
quired to  record  his  deed,  either  when  made,  or  within  a  given 
time;  and  if  he  fails  to  record  his  deed,  it  is  only  void  as  against 
subsequent  purchasers.  But  he  is  always  allowed  to  record,  at 
any  time  before  the  rights  of  others  have  attached.  When, 
therefore,  a  new  Registry  Act  is  passed,  it  would  be  unjust  to 
prior  purchasers  not  to  allow  them  to  record  with  the  same  ef- 
fect as  if  the  prior  law  had  continued  in  force.  And  it  is  upon 
this  ground  that  such  provisions  in  the  subsequent  Acts  are  pred- 
icated. It  is  the  mere  substitution  of  one  system  for  another, 
saving  the  privileges  of  former  purchasers.  If,  then,  the  pur- 
chaser has  failed  to  record  under  the  law  existing  when  his  deed 
was  made,  and  still  fails  to  record  under  a  subsequent  Act, 
which  also  allows  him  to  do  what  the  law  of  his  contract  re- 
quired, he  has  no  right  to  complain  if  his  deed  is  held  void 
when  the  rights  of  others  have  attached.  His  title  was  never 
perfect  at  any  time.  But  far  different  is  the  case  of  the  party 
who  did  all  that  was  required  of  him,  to  make  liis  title  conclu- 
sive against  all  the  world.  His  contract  is  completed,  and  the 
title  fuU^  vested  in  him.  No  further  act  being  required  by  tho 
law  of  his  contract,  how  can  the  Legislature  say  to  him,  ''You 
shall  do  more  than  the  law  required  you  to  do,  or  you  shall  for- 
feit your  estate."  It  is  perfectly  competent  for  the  Legislature 
to  pass  registry  acts  to  regulate  future  conveyances,  with 
penalties  to  enforce  their  observance,  because  these  acts  be- 
come a  part  of  the  future  contract,  and  by  the  very  terms  of 
that  contract,  the  purchaser  is  bound  to  record  his  deed. 

It  is  insisted  that  there  is  *'  no  difference  in  principle  between 
this  and  limitation  laws,  or  acts  abolishing  imprisonment  for 
debt,  or  revenue  acts." 

I  readily  concede  that  there  is  no  difference  in  princij)le  be- 
tween this  case  and  the  reasons  usually  given  for  sustaining  acts 
abolishing  imprisonment  for  prior  debts.  But,  I  confess,  the 
reasons  given  do  not  seem  satisfactory.  Conceding,  that  under 
the  law  existing  when  the  contract  was  made,  the  creditor,  by 
virtue  of  the  contract,  had  his  remedy  against  both  the 
person  *and  propeiity  of  the  debtor,  I  cannot  under-  [500] 
stand  how  the  Legislature  could  destroy  the  remedy  as 
to  either  the  one  or  the  other,  without  impairing  the  obligation 
of  the  contract  in  the  same  way  as  if  the  remedy  had  been  taken 
away  entirely.  It  is  only  a  difference  in  degree,  and  not  in 
principle.     In  such  a  case,  I  think,  a  creditor  of  practical  good 
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sense  might  well  say  to  the  Legislature,  ''  I  supposed  the  Con- 
stitution was  intended  to  secure  great  practical  results;  and  I 
supposed  it  meant,  by  the  obligation  of  a  contract,  that  Tital 
binding  element,  that  would  secure  its  practical  performance. 
But,  if  I  am  mistaken  in  this,  then  the  Constitution  haa  re- 
stricted your  power  only  as  to  the  shadow,  and  left  it  untouched 
as  to  the  substance.  Had  you  taken  from  me  all  remedy  against 
both  the  person  and  property  of  my  debtor,  and  still  have  given 
me  a  judgment  against  him,  you  would  then  have  left  what  you 
call  the  obligation  of  the  contract  still  existing.  But,  as  it  is, 
you  have  particidarly  taken  away  one  of  my  securities,  and  I 
have  thereby  lost  my  debt.  And  you  may  call  it  by  what  name 
you  please,  the  residt  and  the  injustice  to  me  are  the  same,  and 
this  by  no  act  or  fault  of  mine,  but  is  the  legitimate  consequence 
of  your  act  alone." 

But,  with  all  due  deference  to  so  many  high  authorities,  I  am 
compelled  to  place  those  decisions  upon  other  grounds.  I  hold 
that  a  man  under  our  constitutional  system,  can  only  forfeit  his 
liberty  by  the  commission  of  crimes  against  his  country.  The 
moment  a  SjLate  Constitution  went  into  effect,  that  moment  im- 
prisonment for  debt  became  illegal,  unless  there  was  some 
special  provision  allowing  it.  It  is  inconsistent  with  constitu- 
tional freedom,  against  public  policy  and  public  right,  and  no 
contract  of  the  kind  could  be  rightfully  enforced  in  a  Court  of 
Justice.  The  State  and  the  United  States  have  an  interest  in 
the  freedom  of  every  citizen;  and  a  man  can  no  more  make  a 
valid  contract  for  his  incarceration  in  a  prison,  any  more  than 
he  can  to  cut  off  his  right  arm,  or  mutilate  his  person  in  any 
way.  He  cannot,  by  contract,  oblige  himself  to  deprive  his 
country  of  his  services. 

And  as  to  the  right  of  the  Legislature  to  impose  a  tax  upon 
property,  exempt  from  taxation  under  the  Mexican  law,  conced- 
ing there  was  such  exemption,  there  can  be  no  question.  But 
this  right  exists  by  an  express  provision  of  the  Constitution, 
which  says,  **  all  property  in  this  State  shall  be  taxed  in  propor- 
tion to  its  value."  Taxation  must  be  uniform  throughout  the 
State.  I  readily  concede,  that  had  the  Constitution  conferred 
the  power  upon  the  Legislature  to  impair  the  obligation  of  past 
contracts,  then  there  could  have  been  no  question  as  to  the  con- 
stitutionality of  the  Begistry  Act,  even  giving  it  the  construction 
contended  for.  And  the  power  ot  the  State  to  impair  the  obliga- 
tion of  her  own  contracts,  may  be  different  from  the  power  of 
the  Legislature  to  pass  an  Act  impairing  the  obligation  of  con- 
tracts existing  between  individuals. 
[501]  ♦But  is  it  true  that  this  construction  of  the  Act  does 
impair  the  obligation  of  the  contract?  I  think  it  does. 
Suppose  A.  under  the  former  law,  to  have  made  a  deed,  first 
to  B.,  and  afterwards  to  C,  of  the  same  land,  what  woiild 
have  been  the  relative  position  of  the  parties,  under  the  then 
existing  law  ?  B.  would  keep  the  land,  and  C.  would  have  had  his 
remedy  against  A.,  for  the  fraud.     But  suppose,  after  the  pas* 
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sage  of  the  Act,  C.  had  recorded  his  deed  first,  what  then  would 
have  been  the  relative  condition  of  the  parties  ?  C.  could  not  go 
back  upon  A.,  and  B.  would  lose  the  land,  without  any  recourse 
upon  A.,  who  would  be  relieved  of  all  respon^jbility,  and  get 
paid  for  his  land  twice.  Contrary  to  the  legal  obligation  of  the 
contract,  as  made,  the  subsequent  law  annexes  a  new  condition 
to  it,  and  makes  the  title  flow  back  from  B.,  through  A.,  to  C. — 
thus  entirely  changing  the  relative  position  of  the  parties.  And 
'supposing  that  A.  did  not  make  the  second  deed  to  C.  until  af- 
ter the  passage  of  the  Act,  the  effect  of  the  statute  is  to  re-vest 
the  title  in  A.  for  the  purposes  of  sale,  and  all  the  consequent 
benefit,  resulting  from  double  compensation  to  A.,  while  he  would 
be  relieved  of  all  responsibility  to  either  party.  Now,  by  the 
obligation  of  the  original  contract,  no  sucn  result  could  follow, 
and  hence,  the  obligation  of  the  contract  has  been  changed,  and 
consequently  impaired.  And  when  it  is  said  that  this  is  the  ef- 
fect of  the  fraud,  in  the  first  purchaser  failing  to  record  his 
deed,  it  is  only  throwing  the  blame  upon  the  injured  party.  He 
took  his  conveyance  free  from  such  a  requisition,  and  what  right 
then  has  the  Legislature  to  call  that  a  fraud  which  the  contract, 
admitted  to  be  valid,  calls  no  fraud  ? 

It  is  also  contended  that  the  right  of  the  Legislature  to  pass 
statutes  of  limitation  in  reference  to  prior  contracts  must  rest 
upon  the  same  principle.  There  is,  however,  some  difference  in 
the  two  cases.  Statutes  of  limitation  impose  no  new  burdens 
upon  parties.  These  statutes  only  say  that  if  you  intend  to  sue 
at  all,  you  must  bring  your  suit  within  a  limited  time,  for  it  is  as 
easy  to  sue  at  one  time  as  at  another,  and  in  the  form  of  a  judg- 
ment the  obligation  of  your  contract  continues  beyond  the  limit- 
ation set  for  bringing  the  action.  But  conceding  that  the  prin- 
ciple is  the  same,  should  it  be  extended  to  other  cases  ?  This 
Court  has  decided  that  the  restrictive  provision  of  the  Constitu- 
tion, that  every  law  shall  embrace  but  one  object,  was  only  di- 
rectory, yet  tins  Court  has,  by  subsequent  decisions,  shown  a 
manifest  disinclination  to  extend  this  principle  of  construction 
to  other  cases. 

In  the  case  from  3  Peters,  289,  Justice  Baldwin,  in  delivering 
the  opinion  of  the  Court,  expressed  no  doubt  of  the  power  of 
the  Legislature  of  a  State  to  pass  Acts  affe3ting  past  convey- 
ances. This  is  certainly  a  very  high  authority,  although  the  ques- 
tion was  not  raised  in  that  case,  so  far  as  I  understand  it.  I 
think,  in  the  case  of  Varich  v.  BriggH,  it  must  be  con- 
ceded that  if  the  '^'opinion  of  Senator  YEitPLANCK  that  [502] 
such  a  law  would  be  unconstitutional,  was  mere  dictum, 
then  the  contrary  opinion  of  Chancellor  Walworth,  in  the  same 
case,  upon  the  same  point,  must  be  considered  equally  a  mere 
dictum. 

So  far  as  my  researches  have  gone,  and  so  far  as  the  citation 
of  authorities  by  the  counsel  in  this  case  goes,  there  is  no  ad- 
judged case,  where  the  Supreme  Court  of  a  single  State  has  ever 
decided  that  a  party,  holding  a  deed  not  subject  to  a  registry 
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system  when  made,  ever  foifeited  his  land  by  the  failure  to  re- 
cord his  deed  under  the  provisions  of  a  retrospective  Act.  As 
we  have  already  seen,  the  point  has  come  up  under  the  general 
words  of  statutes,  embracing  all  past  deeds,  yet  the  injustice 
was  considered  so  great,  that  the  Courts  would  not  presume  that 
the  Legislature,  in  the  language  of  Chancellor  Walworth,  "in- 
tended to  violate  a  settled  principle  of  natural  justice,  or  destroy 
a  vested  title  to  property." 

But  upon  one  point  they  all  seem  to  be  agreed,  that  such  an 
Act  may  be  unconstitutioniGd.  This  is  shown  from  the  langriage 
of  Justice  Baldwin,  as  quoted  in  the  opinion  of  my  associates. 
And  Chancellor  Walworth  held,  that  a  retrospective  Act,  requir- 
ing a  last  deed  to  be  recorded,  would  be  unconstitutional.  In 
all  the  Acts  requiring  prior  deeds  to  be  recorded  there  was  a 
definite  and  reasonable  time  given.  None  of  them  embodied  the 
harsh  provisions  that  our  statute  is  construed  to  contain.  Now, 
had  any  of  these  learned  judges  been  called  upon  to  sustain 
such  provisions  as  our  Registry  Act  must  contain,  if  the  penal 
provisions  of  the  twenty-sixth  section  apply  at  all  to  prior  deeds, 
it  is  conceived  they  never  would  have  sanctioned  them,  much  less 
would  they  have  given  the  Act  such  a  harsh  construction  by 
mere  implication. 

It  is  very  true,  as  my  associates  assume,  that  the  decision  of 
this  Court,  in  the  case  of  Call  v.  Hastings,  has  been  since  con- 
sidered the  law  of  such  cases.  To  overrule  that  decision,  would 
affect  titles  acquired  under  it;  but  it  is  equally  true,  as  I  con- 
ceive, that  it  would  also  restore  rights  divested  by  that  decision, 
and  vindicate  the  justice  of  the  Legislature,  and  the  integrity  of 
the  Constitution.  A  former  decision  of  this  Court  should  not  be 
overruled,  except  in  a  clear  case;  but  when  great  injustice  has 
been  done  by  such  a  decision,  and  a  violation  of  the  Constitu- 
tion sustained,  it  should  be  overruled.  Our  State  is  yet  veiy 
young,  and  now  is  the  proper  time  to  lay  d^ep  the  foundations 
for  our  future  judicial  edifice. 

And  I  confess  I  cannot  see  how  the  utility  and  design  of  our 
registry  system  can  be  seriously  affected  by  the  construction  of 
the  Registry  Act  which  I  have  given  it.  The  parties  claiming 
under  these  prior  conveyancee,  were  bound  to  keep  possession 
of  the  property;  and  by  the  decisions  of  the  English  Courts, 
and  of  nearly  all  the  Courts  of  the  several  States,  this 
[503]  possession  was  *8ufficient  notice,  even  as  to  deeds  exe- 
cuted under  our  existing  registry  system.  And  when  we 
reflect  that  the  Legislature  of  1850  passed  a  Statute  of  Limita- 
tions, requiring  ejectment  suits  to  be  brought  within  the  short 
period  of  five  years,  it  will  be  readily  seen  that  time  would  soon 
remedy  any  supposed  inconvenience  that  might  result  from  not 
recording  these  deeds. 

But,  conceding  all  that  has  been  assumed,  I  think  the  judg- 
ment of  the  Court  below  should  be  affirmed,  upon  the  ground 
that  a  parol  sale  of  land,  accompanied  by  possession,  which  has 
been  subsequently  continued,  is  good  under  the  law  then  exist- 
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ing.  And  admittiiig  the  defendants'  claim  under  the  written 
conveyance,  that  circumstance,  in  mj  view,  does  not  place  the 
plaintiffs  in  any  better  condition. 


ALVAEEZ  V.  BRANNAN. 

Fbaud—Bzoht  to  Bbooysb  Back  Fubchasb-moket  on  Fbaudulent  Saus.— 
Where  defendant  sold  a  lot  to  plaintiff,  by  deed  of  bargain  and  sale,  for 
six  thousand  dollars,  and  plaintiff,  supposiog  himself  to  be  the  owner 
thereof,  paid  taxes  thereon,  and  afterwards  discovered  that  his  grantor 
had  previously  conveyed  the  lot;  and  the  Court  tinds,  as  a  fact,  that  de- 
fendant knew  of  his  prior  conveyance,  and  that  the  money  was  fraudu- 
lently obtained;  the  procurement  by  defendant,  of  a  full  title  to  the  lot, 
and  a  tender  of  conveyance  of  the  same,  to  plaintiff,  will  not  bar  the 
plaintiff's  recovery  of  the  purchase-money  and  interest. 

■1  Fbaud  IswKBSKD  FBOM  Facts. — It  is  immaterial,  whether  a  party,  thus 
misrepresenting  a  material  fact,  knew  it  to  be  false,  or  did  not  know 
whether  it  was  true  or  false. 

'Idem. — Fbom  Gboss  Nequoenob. — ^Even  where  there  is  no  intention  to 
deceive,  there  may  be  such  an  amount  of  gross  carelessness  as  to  consti- 
tute conclusive  evidence  of  a  fraudulent  intent. 

Idbm^—Ejtfbct  of  Misbbpbesbntations.— Where  a  party  knowingly  misrep- 
resents material  facts,  the  law  will  not  permit  him  to  derive  any  benefit 
from  the  transaction. 

'  Idem.— Bbscibsion  of  Contbagt. — Th^  injured  party  may  elect  to  rescind 
the  contract,  or  proceed  upon  the  covenants  of  his  deed. 

<  Demubbbb  fob  Defect  of  Pabties. — The  objection  that  there  is  a  defect 
of  parties  to  the  complaint,  must  be  taken  by  demurrer  or  answer,  or  it 
will  be  deemed  to  have  been  waived;  but  the  defendant  may  object  on 
the  trial,  if  the  proof  does  not  sustain  plaintiff's  allegations,  as  to  his 
right  of  action. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

The  following  are  the  findings  of  fact  and  law,  in  the  Court 
below,  viz; 

On  the  28th  day  of  December,  1849,  the  defendant,  Brannan, 
undertook  to  sell  to  Santiago  H.  Yives,  lot  number  eight,  in  the 
block  between  Fifth  and  Sixth  and  L  and  M  streets,  in  Sacra- 
mento city,  for  the  consideration  of  6,000,  and  executed  a  deed 
therefor,  to  the  said  Vives,  and  thereupon  the  said  Vives  paid 
to  the  said  defendant  the  said  sum  of  $6,000,  as  the  purchase- 
money  of  said  lot. 

That  said  defendant  had,  in  the  month  of  May  preceding, 
sold  and  conveyed  the  said  lot  to  Peter  H.  Burnett,  and 
since  the  *sale  to  Burnett,  and  up  to  the  time  of  the  com-  [504] 
mencing  of  this  action,  the  defendant  had  no  title  what- 
ever to  the  said  lot;  and  the  Court  therefore  finds  that,  at  the 
time  of  the  pretended  sale  to  Vives,  the  defendant  knftw  of  his 
prior  sale  and  conveyance  to  Burnett,  and  that  the  said  sum 
of  six  thousand  dollars  was  fraudulently  obtained  from  said 

Vives. 

-  I     ..— 

1.  Citod  TloUand  v.  San  Francisco,  ante  878;  Sdigman  ▼.  Kaikman,  8  Cal.  215. 
9.  Cited  Taaffe  v.  Jwephson,  ante  865. 
8.  Clt.'d  Wnght  y.  CariUo,  32  Cal.  604. 
4.  Cited  Dunn  v.  Tojter,  10  OaL  170. 
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And  the  Court  further  finds,  that  the  said  sum  of  six  thou- 
sand dollars  was  partnership  money,  of  the  said  Yives  and  the 
plaintiff,  and  that  the  transaction  for  the  purchase  of  the  said 
lot  was  a  partnership  transaction,  of  the  said  Yives  and  the 
plaintiff.  That  Vives  died  without  discovering  the  sale  to  Bur- 
nett. 

That  the  plaintiff  never  discovered  the  said  sale  to  said  Bur- 
nett, until  within  six  months  prior  to  the  commencement  of  this 
action.  > 

That  defendant  subsequently  acquired  a  perfect  title,  and 
tendered  a  conveyance  to  plaintiff,  which  was  declined. 

As  a  conclusion  of  law,  the  Court  adjudges  that  the  plaintiff 
is  entitled  to  have  and  recover,  of  and  from  the  defendant,  the 
sum  of  six  thousand  dollars,  with  legal  interest  from  the  28th 
of  December,  1849. 

Judgment  being  entered  for  plaintiff,  in  conformity  with  the 
above  findings,  the  defendant  jcnoved  for^a  new.  trial,  which  be- 
ing denied,  he  appealed. 

Howard  <k  Ooold,  for  Appellant. 

The  plaintiff  cannot  maintain  this  action,  as 'the' other  party ^ 
in  interest  is  not  on  the  record. 

The  New  York  and  California  Codes  of  Practice  adopt  the 
chancery  rule  of  practice  as  to  parties,  and  require  the  real 
party  in  interest  to  be  before  the  Court,  either  as  plaintiff  or  de- 
fendant. They  are  necessary  parties.  (Cal.  Code  Pr.,  Arts. 
lY,  XIY,  XU,  Labatt's  Ed,;  1  Whitaker  p.  62.) 

The  statute  of  May,  1851,  Digest,  p.  405,  sec.  198,  does  not 
authorize  the  surviving  partner  to  sue  without  uniting  the  rep- 
resentatives of  the  deceased,  ^t  merely  authorizes  the  surviv- 
ing partner  to  continue  in  possession  of  the  property,  settle  the 
business,  and  pay  over  to  the  :tepresentative  of  the  deceased. 
The  evidence  shows  that  the  executors  of  Yives  made  a  deed  by 
which  the  estate  was  divided.  It  may  be  that  the  heirs  of  Yives 
would  prefer  the  title,  such  as  it  is,  and  the  land,  to  the  money. 
It  is  not  in  the  power  of  Alvare^  to  divest  title  by  neglecting  to 
sue  for  the  entire  amount.  Certainly  not,  without  making  the 
heirs  of  Yives  parties.  The  division  constituted  them  part  own- 
ers of  the  land,  and  part  owners  must  be  parties.  (Story's  Eq., 
PL,  sec.  168.) 

It  is  no  answer  to  say  there  was  a  failure  of  title.  The  heirs 
may  not  so  regard  it.     They  may  also  prefer  the  subsequently  • 

acquired  title  to  the  purchase-money. 
[505]        'I'The  Practice  Act  is  subsequent  in  date  to  the  Act  of 
May,  1851,  and  must  control  as  to  the  rules  of  proceed- 
ing in  Court. 

The  right  of  the  surviving  partner  to  sue,  is  confined  to  the 
choses  in  action.  It  does  not  extend  to  the  effects  or  property 
divided.  It  is  the  rule  at  law,  and  not  the  rule  in  equity,  and, 
therefore,  all  parties  in  interest  must  be  on  the  record.  (Story 
on  Part.  sec.  346.) 
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If  the  name  of  Alvarez  had  been  joined  in  the  deed,  it  would 
not  have  constituted  them  partners  as  to  the  land,  but  tenants- 
in-common.    (CoUyer,  sec.  134.) 

It  is  quite  immaterial  whether  this  contract  is  controlled  by 
the  rules  of  the  common  or  civil  law.  The  plaintiff  contends  for 
the  common  law,  and  cites  the  decision  in  4  Cal.  The  deed  of 
Brannan  did  not  amount  to  a  warranty  at  common  law.  (4 
Kent,  523,  (471),  and  note  to  2  Caines,  188;  Maney  v.  Forter,  S"^ 
Humph.  347;  Bawle  on  Gov.  for  title,  469.) 

It  passes  only  the  actual  interest.     (2  Hilliard,  313,  319.) 

There  cannot  be  a  reasonable  doubt,  that  the  subsequent  ac- 
quisition of  the  title  of  Brannan,  and  the  tender  of  it,  and  the 
setting  up  of  the  fact  in  the  answer  is  sufficient.  It  has  been 
repeatedly  decided,  both  in  New  York  and  California,  that  an 
equitable  defense  may  be  set  up  to  an  action  at  law  under  the 
present  system  of  pleading.  The  defendant  having  procured 
title,  would  have  a  right  at  any  time,  before  final  decree  or 
judgment,  to  file  his  bill  for  specific  performance,  and  compel 
the  vendee  to  receive  the  deed.  Under  our  statute  the  subse- 
quently acquired  title  would  inure  to  the  benefit  of  plaintiff 
without  any  conveyance.  It  appears  from  the  correspondence, 
that  the  deed  was  tendered  before  suit  brought. 

If  the  vendor  is  able  to  give  a  good  title  at  the  time  of  the  de- 
cree, it  is  sufficient.  (Willard's  Eq.,  p.  295;  Hepburn  v.  Auld, 
6  Cranch,  262,  289;  2  Story's  Eq.,  sec.  999.) 

If  the  vendee  obtain,  by  a  performance,  the  same  title  which 
he  expected  to  obtain  when  he  made  the  contract,  a  performance 
will  be  decreed.  (Hillard's  Eq.,  p.  290;  Brown  v.  Haff^  5  Paige, 
235;  Winne  v.  Reynolds,  6  Paige,  407.) 

In  the  late  case  of  Mesick  v.  Sunderland ,  it  was  held  that  an 
equitable  defense  could  be  set  up  in  an  action  at  law,  even  in 
ejectment.  Therefore  the  defendant  has  a  right  to  present  the 
subsequently  acquired  title,  and  ask  a  specific  performance,  as 
in  a  Court  of  Equity.     (NeiU  v.  KeeAse,  410,  23.) 

There  is  no  interruption  of  the  Statute  of  Limitations.  Noth- 
ing but  fraud  will  do,  and  this  means  actual  deceit,  and  not  the 
sort  of  fraud  created  by  legal  fictions  for  the  general  purposes 
of  justice.  There  being  no  independent  evidence  of  any  fraud, 
and  the  words  "grant,  bargain,  etc.,"  not  per  se  importing  a 
representation,  there  is  no  fraud,  legal  or  moral.  There 
is  a  well  ^recognized  distinction  in  law,  between  mistake  [506] 
and  fraud.  (1  Story  Eq.  Jur.,  treats  "Accident,"  "Mis- 
take," and  "Fraud,"  under  separate  heads.  The  legislator 
must  be  supposed  to  have  been  acquainted  with  these,  and  if 
accident  or  mistake  were  a  just  ground  for  the  interruption  of 
the  statute,  the  law-maker  would  have  said  so.  There  is  a  pub- 
lic policy  to  be  upheld  in  punishing  him  who  cheats,  by  refusing 
him  the  benefit  of  the  statute  until  the  cheat  is  discovered;  but 
there  is  none  in  permitting  the  negligent  and  dilatory  to  exhume 
their  forgotten  blunders. 
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C.  Temple  Emmett,  for  Bespondent. 

Brannan  knew  of  the  prior  sale  to  Burnett.  He  executed  the 
deed  himself,  and  intended  to  include  the  lot  in  question.  In- 
tention can  only  be  the  result  of  knowledge. 

What  more  then  can  the  plaintiff  prove  to  make  out "  fraud." 

The  principle  of  law  governing  this  point  may  be  thus  stated: 
Every  man  must  be  supposed  to  know  and  remember  his  own 
antecedent  acts;  certainly  such  as  have  happened  within  a  pe- 
riod so  short  as  that  between  the  two  sales  in  question. 

How  many  civil  suits  and  criminal  prosecutions  might  be  de- 
feated if  the  defendant  were  permitted  to  plead  a  defective 
memory. 

The  above  principle  was  the  foundation  of  Lord  Hakdwicke's 
rule  in  equity  pleading,  to  the  effect  that  when,  in  a  bill,  the 
defendant  is  charged  with  his  own  act,  he  will  not  be  permitted 
to  deny  it  upon  information  and  belief,  if  it  has  occurred  within 
seven  years,  but  he  must  deny  it  absolutely.  (Hoffman's  Master 
in  Ch.  264.) 

When  the  failure  of  title  was  discovered,  the  vendee  had  a: 
right  to  rescind  the  contract.  This  has  been  universally  held, 
whether  the  sale  has  been  the  result  of  mistake  or  fraud.  {Daniel 
V.  MUcheU,  1  Story  C.  C.  189;  JDoggett  v.  Emerson,  3  Id.  732; 
Hough  V.  Rvclmrdson,  3  Id.  690;  1  Sug.  on  Vend.  417,  sees.  6,  7, 
and  authorities  there  cited;  2  Kent,  475,  476;  Farham  v.  Ban" 
doluh,  4  How.  Miss.  435;  Story  on  Sales,  sec  423;  Taylor  v.  Fleet, 
4  Barb.  95.) 

As  to  the  question  of  partnership,  see  Qilhert  v.  Whidden,  20 
Maine,  367;  Collyer  on  Part.,  sec.  686,  and  note  3. 

BuRiiETT,  J.,  delivered  the  opinion  of  the  Court — Tebry,  J., 
concurring. 

On  the  28th  day  of  December,  1849,  defendant  sold  to  Santi- 
ago H.  Vives,  by  deed  of  bargain  and  sale,  a  certain  lot  in  the 
city  of  Sacramento,  for  the  sum  of  six  thousand  dollars,  in  cash. 
The  defendant,  in  the  month  of  May  preceding,  had  sold  and 
conveyed  the  same  lot  to  Peter  H.  Burnett.  Vives  died  in  De- 
cember, 1850.  The  taxes  on  the  lot  in  question  were  paid  by 
plaintiff,  and  the  fact  of  the  deed  to  Burnett  was  not  dis- 
[507]  covered  *by  plaintiff  until  within  six  months  prior  to  the 
commencement  of  this  suit.  When  the  prior  deed  to 
Burnett  was  discovered,  plaintiff  demanded  the  purchase-money 
of  defendant,  with  interest,  claiming  as  surviving  partner  of 
Vives,  and  alleging  that  the  money  paid  was  partnership-funds, 
and  invested  for  their  joint  benefit.  Defendant  offered  to  pro- 
cure the  title  to  the  lot,  and  convey  the  same  to  the  person  en- 
titled thereto.  This  was  refused  by  plaintiff,  and  this  suit  was 
brought  to  recover  the  purchase-money,  with  interest.  Plaint- 
iff alleges  fraud  on  the  part  of  the  defendant,  and  defendant 
admits  the  execution  of  the  prior  deed  to  Burnett,  but  insists 
that  his  sale  to  Vives  was  a  mistake,  and  no  intentional  wrong. 
After  commencement  of  the  suit^  defendant  procured  the  tide 
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from  the  grantees  of  Burnett,  and  in  his  amended  answer  of- 
fered the  same  to  plaintiff,  if  the  Court  should  decide  that 
plaintiff  was  entitled  to  it.  The  plaintiff  demurred  to  the 
amended  answer,  and  the  demurrer  was  sustained.  The  issues 
were  found  for  the  plaintiff,  and  judgment  given  accordingly, 
from  which  defendant  appeals  to  this  Court. 

The  first  important  question,  going  to  the  merits  of  the  con- 
troyersj,  is  whether  defendant  was  guilty  of  such  fraud  as  to 
entitle  plaintiff  to  rescind  the  contract,  and  recover  the  purchase- 
money.  The  counsel  for  defendant  insists  that,  **in  order  to 
make  out  fraud  there  must  be  knowledge  and  intention  to  de- 
ceive." It  is  true  that  "an  evil  act,  with  an  evil  intent,  is  a 
positive  fraud,  in  the  true  sense  of  the  term."  (1  Story's  Eq.  J. 
Sec.  192.)  But  it  is  equally  true  that,  **  whether  a  party  thus 
misrepresenting  a  material  fact,  knew  it  to  be  false,  or  njade 
the  assertion  witliout  knowing  whether  it  were  true  or  false,  is 
wholly  immaterial."  If  a  party  asserts  that  as  true,  which  he 
does  not  know  to  be  tme,  it  is  a  false  representation.  If  he  in- 
tends simply  to  state  his  belief  upon  information,  then  he  should 
state  it  in  that  precise  form,  so  as  to  apprise  the  other  party  of 
the  true  grounds  upon  which  his  statement  is  made.  A  party 
will  always  be  held  to  make  good  his  statement  in  the  form  in 
which  he  makes  it.  If  he  states  a  thing  as  true  in  general  terms 
without  qualification,  then  he  is  presumed  to  do  so  upon  his 
own  knowledge,  or  at  his  own  peril,  and  must  make  good  his. 
assertion. 

But  there  is  another  kind  of  actual  fraud,  when  -there  is  no< 
intention  to  deceive,  actually  existing  in  the  mind  of  the  party 
at  the  time  of  the  transaction,  but  there  is  such  an  amount  of: 
gross  carelessness  as  constitutes  conclusive  evidence  of  such 
fraudulent  intent.   Judge  Story,  in  his  Commentaries  on  Equity ; 
Jurisprudence,  under  the  head  of  **  Actual  Fraud,"  says:  "  Andj 
even  if  the  party  innocently  misrepresents  a  material  fact  by  mis-j 
take,  it  is  equally  conclusive,  for  it  operates  as  a  surprise  andi 
imposition  upon  the  other  party*     (Sec.  193.)    In  support  of  | 
this  position  he  refers  to  a  number  of  cases,  and  among  others  j 
to  the  case  of  Pearson  v.  Morgan  (2  Broi  Ch.  R.  385), 
**  where  A.  being  interested  in  *an  estate  in  fee,  which    [508]  j 
was  charged  with  eight  thousand  pounds  sterling  in  favor 
of  B.,  was  applied  to  by  C,  who  is  about  to  lend  money  to  B.,| 
to  know  if  the  eight  thousand  pounds  sterling  was  still  a  sub-i 
sisting  charge  on  the  estate.     A.  stated  that  it  was,  and  C.  lent 
his  money  to  B.  accordingly;   it  appearing  afterwards  that  the 
charge  had  been  satisfied,  it  was   nevertheless  held  that  the 
money  lent  was  a  charge  on  the  lands,  in  the  hands  of  A.'s 
heirs,  because  he  either  knew,  or  ought  to  have  known,  the 
fact  of  satisfaction,  and  his  representation  was  a  fraud  on  C." 

The  cp*"e  of  Burrowes  v.  Loch  (10  Ves.  Jr.  475),  is  in  point*  j 
Lock  was  trustee  of  one  Courtwright,  and  plaintiff  applied  to) 
him  for  information  as  to  what  amount  Courtwright  was  enti- 1 
tied  to,  when  Lock  told  plaintiff  expressly  that  Courtwright  was! 
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entltlecl  to  two  hundred  and  eighty-eight  pounds  sterling,  and 
Lad  a  right  to  make  an  assignment  to  that  extent,  knowing  that 
he  had  previously  agreed  to  give  another  person  ten  per  cent, 
put  of  the  fund.  Sir  WnxuM  Gbant,  in  delivering  the  opinion 
of  the  Court,  said:  "The  excuse  alleged  by  the  trustee  is,  that 
though  he  had  received  information  of  the  fact,  he  did  not  at 
that  time  recollect  it.  But  what  can  the  plaintiff  do  to  make  out 
a  case  of  this  kind,  but  show :  first,  that  the  fact  as  represented 
is  false;  and,  second,  that  the  person  making  the  representation 
had  a  knowledge  of  a  fact  contrary  to  it  ?  The  plaintiff  cannot 
dive  into  the  secret  recesses  of  his  heart,  so  as  to  know  whether 
he  did  or  did  not  recollect  the  fact,  and  it  is  no  excuse  to  say 
he  did  not  recollect  it." 

It  is  indeed  difficult  for  the  law  to  lay  down  any  other  rule 
than  the  one  referred  to.  The  intention  of  a  party  can  only  be 
shown  by  proof,  and  when  the  injured  party  proves  that  the 
fact,  as  represented,  was  not  only  untrue,  but  that  the  person 
knew  it  to  be  untrue,  he  can  show  no  more,  and  unless  this  be 
sufficient,  he  would  be  wholly  unable  to  prove  the  fraud.  And 
if  a  party  could  avail  himself  of  his  own  carelessness  and  forget- 
fulness,  and  thus  throw  the  consequences  of  his  own  acts  upon 
the  innocent  party,  then  he  could  reverse  the  rules  of  right  rea- 
son, and  receive  a  reward,  when  responsibility  was  his  due. 
The  law  must  proceed  upon  practical  principles,  and  act  upon 
simple  and  efficient  rules.  A  party  who  makes  a  deed  is  bound 
to  know  its  contents,  except  when  obtained  by  fraud  or  force, 
and  once  knowing  its  contents,  he  is  bound  to  remember  them 
at  his  own  peril.  Innocent  parties  cannot  suffer  by  his  forget- 
fulness.  They  cannot  refresh  his  memory;  he  can.  It  is  his 
business  to  remember  his  own  acts.  If  he  forgets,  he  must  be 
equally  as  responsible  to  the  party  injured,  as  if  he  had  not  for- 
gotten. And  in  this  case  it  does  not  matter  whether  there  was 
any  intention  to  deceive  or  defraud  Vives,  existing  in  the 
[509]  mind  of  de-'^'fendant,  oj:  not,  at  the  date  of  the  deed;  he 
is  equally  responsible,  not  morally,  but  in  construction 
of  law. 

The  next  question  arising  in  this  case  is,  whether  the  defend- 
ant had  the  right  to  procure  the'  title,  and  compel  plaintiff  to 
receive  a  conveyance,  after  demand  of  the  purchase-money,  and 
at  any  time  prior  to  final  judgment  in  the  case.  The  defend- 
ant's counsel  insists  that  he  has  this  right,  upon  the  ground  that 
he  only  asks  the  privilege  of  making  good  his  representation , 
and  of  giving  to  plaintiff  all  that  plaintiff  bargained  for.  In  sup- 
port of  this  ground,  the  learned  counsel  have  referred  to  several 
authorities,  and  among  others  to  the  cases  of  Brown  v.  IJaff  <fe 
Lyons,  5  Paige,  235,  and  of  Winne  v.  Reynolds^  6  Paige,  407. 
Both  of  these  cases  were  bills  in  equity,  by  the  vendor,  to  com- 
pel the  vendee  to  accept  a  deed,  and  complete  the  purchase.  In 
the  first  case,  the  defendant,  Haff,  alleged  in  his  answer,  that 
the  complainant  had  defrauded  him,  in  making  the  contract,  and 
could  not  give  a  pei-fect  title  to  the  land.    Chancellor  Walwobth 
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Baid:  "In  general,. however,  it  is  not  necessary  for  the  com- 
plainant to  show  that  he  was  able  to  give  a  good  title,  at  the 
time  of  making  the  agreement  to  sell,  or  even  at  the  commence- 
ment of  the  suit.  It  will  be  sufficient  if  he  can  give  a  perfect 
title  at  the  time  of  the  decree,  or  at  the  time  when  the  master 
makes.his  report."  The  appeal  in  this  case  was  taken  from  the 
Vice-Chancellor,  upon  a  motion  to  dissolve  an  injunction,  and 
discharge  a  ne  exeat,  and  not  from  a  final  decision  upon  the 
whole  merits. 

But  the  doctrine  laid  down  by  the  Chancellor,  as  to  the  right 
of  a  vendor  to  make  his  covenant  for  title  good,  at  any  time  be- 
fore a  decree,  is  only  applicable  to  cases  free  from  fraud,  or 
when  the  injured  party  proceeds  on  the  covenant  for  damages. 
And,  in  this  same  case,  the  Chancellor  says:  "  If  the  defendant 
proves  the  fraudulent  misrepresentation,  stated  in  his  answer, 
that  alone  will  be  sufficient  to  prevent  a  decree  for  a  specific 
performance,  although  the  complainant  may  hereafter  be  able 
to  give  him  a  perfect  and  unincumbered  title.  In  the  latter 
case,  the  Court  held  that  "a  specific  performance  will  be  de- 
creed, when  the  vendor  is  able  to  perform  his  agreement,  in 
substance,  although  there  is  a  trifiing  variation  in  the  descrip- 
tion of  the  premises,  or  a  trifiing  incumbrance  on  the  title,  which 
cannot  be  removed,  which  is  a  proper  subject  of  compensation 
to  the  purchaser."  There  was  in  this  case  no  fraud  alleged  in 
the  answer  of  defendant,  but  simply  an  inability  in  the  com- 
plainant to  make  a  good  title. 

The  reasons  for  this  distinction  are  evidently  founded  in  jus- 
tice and  good  sense.  Where  there  is  no  fraud,  and  the  vendor 
binds  himself  to  convey  a  certain  title,  and  afterwards  discovers 
a  defect  which  he  can  cure,  and  thus  convey  to  the  purchaser  all 
the  latter  bargained  for,  it  is  obviously  just  that  the  vendor 
should  he  allowed  to  do  so.  But  when  a  party  misrepresents 
material  facts,  which  he  knows  to  be  untrue,  the  law  will 
not  *permit  him  to  derive  any  benefit  from  the  transac-  [510] 
tion.  The  injured  party  has  a  right  to  elect  to  rescind 
the  contract,  and  recover  the  purchase-money,  or  he  man  proceed 
upon  the  covenants  in  his  deed.  In  case  he  elect  to  rescind,  he 
must  place  the  vendor  in  the  same  position  he  occupied  at  the 
date  of  the  transaction.  If  the  rule  were  otherwise,  it  would 
offer  a  reward  for  injustice.  A  party,  knowing  he  had  no  title, 
could  sell,  and  if  the  property  declined  in  price,  he  could  pur- 
chase the  outstanding  title  for  less  than  he  received,  and  tender 
it  to  the  purchaser;  and  if  the  property  advanced,  all  he  would 
be  required  to  do  would  be  to  refund  the  purchase-money,  with 
legal  interest.  All  the  wrongs  would  be  on  his  side,  and  yet  he 
would  enjoy  all  the  advantages  of  the  market.  The  risk  of  loss 
would  be  entirely  thrown  upon  the  innocent,  while  all  the 
chance  of  gain  would  be  on  the  side  of  the  guilty  party.  If  such 
be  the  legitimate  result  of  the  rule,  there  must  be  something 
radically  wrong  in  the  rule  itself.  A  rule  of  law  that  rewards 
the  guilty  and  punishes  the  innocent,  would  defeat  the  noble 
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ends  aimed  at  by  government.  But,  as  the  rule  of  law  is  differ- 
ent, the  innocent  party  has  his  election,  either  to  take  the  title, 
if  it  can  be  had  of  the  vendor,  or  to  recover  the  purchase-money, 
with  the  interest. 

We  do  not  deem  it  necessary  to  discuss  the  question  as  to  the 
right  of  the  injured  party  to  rescind  the  contract,  when  he  dis- 
covers the  errors  of  the  vendor.  The  authorities  are  ample. 
"  Mistake  as  well  as  fraud,  in  any  representation  of  fact  material 
to  tlie  contract,  furnishes  a  sufficient  ground  to  set  it  aside,  and 
declare  it  a  nullity."  (Mr.  Justice  Stoby,  in  Daniel  v.  Milchel,  1 
Stoiy  C.  C.  190.) 

The  last  point  we  deem  it  necessary  to  notice  is  the  objection 
that  Uie  representatives  of  Vives  were  not  made  parties  to  the 
suit.  Under  the  provisions  of  the  Practice  Act,  a  defect  of  par- 
ties, when  apparent  upon  the  face  of  the  complaint,  is  good 
ground  for  demurrer;  and  when  not  apparent  upon  the  face  of 
the  complaint,  may  be  taken  by  answer,  and  if  not  taken  either 
by  demurrer  or  answer,  the  defendant  shall  be  deemed  to  haye 
waived  the  same.  The  defendant  did  not  demur,  and  there  is 
in  his  answer  no  distinct  objection  made,  that  the  heirs  of  Vives 
were  not  joined.  The  defendant  simply  denies  that  plaintiff 
and  Vives  were  partners  in  the  purchase.  It  is  matter  of  doubt 
whether  defendant  could  make  that  objection  under  his  answer. 
But  he  had  the  right  to,  and  did,  also,  object,  that  the  proof  did 
not  sustain  the  allegation  of  partnership.  It  must  be  conceded 
that  it  admits  of  some  question  as  to  whether  the  proof  was  suf- 
ficient upon  this  point.  Upon  the  whole,  however,  we  think 
that  a  partnership  in  the  purchase  was  sufficiently  proven,  and 
as  the  Court  below  so  found,  and  the  objection  does  not  go  to 
the  merits  of  the  case,  we  are  not  disposed  to  set  aside 
[511]  the  finding  of  the  *Court,  especially  as  upon  two  distinct 
trials,  before  different  Judges,  the  same  facts  were  sub- 
stantially fo.und  by  both. 

The  judgment  of  the  Court  below  is,  therefore,  affirmed. 


MURDOCK  V.  MURDOCK  et  al. 

Pabent  Ain>  Child— Implhsd  Contbact  fob  Skbvices. — ^Where  the  plaintiff 
was  the  step-mother  of  the  defendants  by  whom  she  was  supported,  and 
for  whom  she  performed  domestic  services,  for  the  value  of  which  she 
sued  the  defendants:  Held,  tbat  as  she  stood  in  **loco  parentis  "to  de- 
fendants, the  law  does  not  imply  any  contract  to  pay  for  such  services. 

*  Implied  Contract  -Cibcumstancbs  to  be  Considebxd.  —  AH  the  circum- 
stances must  be  considered  to  ascertain  what  were  the  expectations  of 
the  parties,  existing  while  the  relation  continued.  Nothing  occurring 
afterward,  or  which  may  have  led  to  a  separation,  can  convert  that  into 
an  implied  contract  which  was  not  so  before. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Sutter. 

Plaintiff  brought  this  action  in  the  Court  below  to  recover 

1.  Approved  SwarUy,  HfuleU,  8  Gal.  123;  Barttaw  v.  City  Bailroad  Co.,  42  Oal.  468. 
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the  sum  of  two  thousand  eight  hundred  and  fifty  dollars,  the 
alle<;^ed  value  of  her  labor  and  services  from  November  1,  1853, 
to  February  1,  1856. 

This  was  an  action  brought  to  recover  compensation  for  cer- 
tain services,  and  the  only  question  presented  was  whether  the 
services  were  j^^ratuitous  or  not.  On  the  trial,  the  defendant 
asked  the  Court  to  instruct  the  jury  as  follows; 

"That  if  the  jury  believe  the  plaintiff  entered  the  family  of 
defendants  not  as  a  hired  woman,  but  as  the  mother  of  the  fam- 
ily, upon  the  invitation  of  the  defendants  to  make  their  house 
her  home;  and  her  services  were  not  rendered  upon  any  con- 
tract of  hire,  express  or  implied,  then  they  must  find  for  the  de- 
fendants." 

This  instruction  the  Court  refused  to  give,  and  the  defendants 
excepted.     The  Court  then  ^ave  the  following  instruction: 

**  If  the  jury  believe  that  the  services  rendered  by  the  plaintiff 
to  the  defendants  were  worth  more  than  her  support  and  main- 
tenance, they  should  find  for  the  plaintiff  in  such  sum  as  they 
may  deem  just  from  the  evidence.  The  jury  should  take  into 
consideration  the  ability  of  the  plaintiff  to  perform  the  labor, 
the  value  of  such  services,  and  tne  circumstances  of  her  being 
in  their,  the  defendants',  service." 

To  the  giving  of  this  instruction  the  defendants  excepted. 

The  plaintiff  was  the  step-mother  of  the  defendants,  by  whom 
they  were  brought  up.     The  defendants  emigrated  from  Ireland 
to  the  United  States,  and  resided  in  the  State  of  Arkansas.    They 
sent  for  their  step-mother  and  her  children,  and  paid  their  ex-  j 
penses,  and  supported  them  after  their  arrival.     The 
family  ^resided  together  in  Arkansas  for  some  time,    [512] 
and  then  came  together  to  California;  and  the  defend- 
ants, the  plaintiff,  and  her  two  sons,  and  her  daughter,  re- 
sided together,   the  plaintiff  as  mother  of  the  family,  until  a 
difference  occurred  in  reference  to  a  note  given  by  the  son-in- 
law  of  plaintiff,  when  plaintiff  left  the  house  of  defendants  and 
went  to  live  with  her  married  daughter,  and  afterwards  brought 
this  suit  to  recover  the  value  of  her  services  performed  in  this. 
State. 

Judgment  for  plaintiff  for  one  thousand  dollars  and'  costs. . 
Defendants  appealed. 

Stephen  J.  Field,  for  Appellants. 

The  Court  below  erred  in  refusing  the  instruction  to  the  jury 
requested  by  the  defendants.  {Dye  v.  Kerr,  15  Barb.  445;  ^VU- 
liamsY.  Hutchinson,  5  Id.  123;  Andreios  v.  Foster,  17  Vt.  556; 
GuUd  V.  Guild,  15  Pick.  130;  Weir  v.  Weir,  3  B.  Mon.  647; 
King  v.  Low,  1  B.  &.  Aid.  179;  Defranc  v.  Austin,  9  Penn.  310.) 

The  Court  below  erred  in  the  instruction  which  it  gave  to  the 
jury. 

O.  N,  Swezy,  for  Bespondent. 

Not  one  of  the  authorities  cited  by  the  appellants  presents  a 
parallel  case  to  the  one  at  the  bar. 
Vol.  Vn.— 32  407 
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In  this  case  the  conduct  of  the  defendants  compelled  the 
plaintiff  to  leaye  their  house,  vhile  in  the  cases  cited,  the  claim- 
ants were  not  coerced,  nor  ever  left  the  family  into  which  tiiey 
went  to  reside.  In  this  case  there  was  a  request  to  come  and 
live  with  and  work  for  the  defendants;  in  those,  the  question  is 
not  raised.  In  this,  there  was  a  prior  obligation  due  from  the 
defendants  to  the  plaintiff,  to  wit:  the  rearing  and  education  of 
the  defendants;  in  those,  there  are  no  considerations  of  this  na-^| 
ture.  Yet  the  broad  principle  is  laid  down  in  those  cases,  i 
"  that  an  implied  contract,  in  such  cases,  is  inferred  from  the: 
conduct,  situation,  or  mutual  relations  of  the  parties,  and  is  en-, 
forced  by  the  law  on  the  ground  of  justice."    (3  B.  Mon.  648.) 

The  case  cited  from  the  Pennsylvania  Eeports  by  the  appel- 
lants., establishes  the  rule  that  rendering  of  service  implies  obli- 
gation to  pay,  and  that  it  is  incumbent  on  the  defendant  to 
rebut  such  presumption. 

The  case  cited  from  Massachusetts,  states  that  the  Court  are ' 
divided  on  that  proposition.  Aside  from  this  consideration 
those  cases  only  present  the  question  as  to  what  circumstances  < 
shall  be  evidence  of  an  implied  promise  to  pay. 

If  she  is  entitled  to  recover  at  all,  under  the  restriction  of  the  I 

Court's  instruction,  then  it  was  clearly  proper  to  refuse  the  de-i 

fendant's  instruction;  as  it  was  not  adapted  to  the  cir-i 

[513]    cumstances  '^of  the  case,  and  must  have  operated  to  de- 1 

feat  all  recovery.     It  is  too  abstract  to  meet  the  circnm-i 

stances  of  the  case  at  bar. 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of] 
the  Court-— Murray,  C.  J.,  concurring. 

There  is,  perhaps,  no  class  of  cases,  assumed  to  be  based  upon  I 
implied  contracts,  that  has  more  embarrassed  Courts  and  juries  j 
than  cases  arising  between  relations.  These  cases  are  always ; 
unfortunate,  and  from  the  delicacy  of  the  relationship  existing', 
among  the  parties,  it  is  often  extremely  difficult  to  arrive  atj 
their  true  intentions.  There  is  so  great  a  variety  in  the  circum- 1 
stances  of  different  cases,  that  it  is  difficult  to  lay  down  general} 
rules.     Still,  I  think  some  rules  may  be  established. 

In  the  case  of  Andrews  v.  Foster,  17  Vt.  560,  it  was  held  that| 
it  was  incumbent  upon  the  plaintiff  *'io  show  that  at  the  time,j 
it  was  expected  by  both  parties  that  he  should  receive  such  com-! 
pensation,  or  that  the  circumstances  under  which  the  services! 
were  performed,  were  such  that  such  expectation  was  reasonable 
and  natural."  It  was  also  held  in  that  case  "that  the  law  in 
such  cases  will  not  ordinarily  imply  a  promise"  on  the  part  of 
either  party. 

But  the  Courts  of  New  York  have  gone  further,  and  require 
either  an  express  contract,  or  an  expectation  on  both  sides,  that 
compensation  should  bo  made.  In  the  case  of  Williams  v.  Hutch- 
inson, 5  Barb.  122,  it  was  held  that,  if  an  individual  does,  in 
fact,  support  his  step-child  as  a  member  of  his  family,  standing 
in  loco  parentis  to  him,  the  law  does  not  imply  a  promise  on  his 
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part  to  pay  for  the  services  of  the  child,  nor  will  it  permit  a  re- 
covery therefor,  unless  an  express  promise  is  shown,  or  some- 
thing to  prove  that  compensation  was  expected  on  both  sides 
**The  family  relation,  or  compact,  is  not  that  of  service  on  the 
one  hand,  or  j)rotection  and  support  on  the  other,  for  pecuniary 
reward."  The  same  doctrine  is  laid  down  in  the  case  of  Dye  v.  i 
Kerr,  15  Barb.  444. 

rjo  the  same  doctrine  is  sustained  in  the  case  of  Defranc  t. 
Austin,  9  Penn.  Rep.  310.  The  Court  was  requested  to  charge 
the  jury,  that  under  the  evidence,  the  plaintiff  ccfuld  not  re- 
cover. But  the  Court  left  it  to  the  jury,  to  determine  the  value 
of  his  labor,  beyond  his  boarding,  schooling,  and  clothing,  and 
that  amount  they  mi^rht  find  for  the  plaintiff,  upon  an  implied 
contract,  although  they  w^re  satisfied  that  the  parties  had  no 
agreement.  To  this  instruction  we  cannot  accede.  It  was 
ruled  in  JuivesY.  Parsons ,  5  M.  &  S.,  357,  "that  the  perform- 
ance of  labor  generally,  by  one  for  another,  raises  an  implied 
aBsumpsU  that  will  be  compensated;  but  this  implication  may  be 
rebutted  by  proof  of  circumstances  showing  such  a  relation  be- 
tween the  parties,  as  repels  the  idea  of  contract."  BuRNsmE, 
Justice. 

In  cases  where  an  express  contract  can  be  shown,  there 
lean  '''arise  no  difficulty.  If  no  specified  amount  is  men-  [514] ; 
jtioned,  then  a  reasonable  compensation  must  be  given. 
;But  where  the  right  of  the  plaintiff  to  recover  rests  upon  an  al- 
leged implied  contract,  all  the  circumstances  of  the  case  must 
I  be  considered,  to  ascertain  what  were  the  expectations  of  both 
jthtt  parties  existing  while  the  relation  continued.  No  circum- 
Istances  occurring  afterwards,  or  which  may  have  led  to  a  sepa- 
ration, can  convert  that  into  an  implied  contract,  that  was  not 
:so  before.  In  this  particular  case,  the  Court  cannot  inquire  into 
the  merits  of  the  controversy  between  the  parties,  in  reference 
to  the  note  executed  by  the  son-in-law.  That  is  a  matter  out- 
side of  the  case,  and  of  too  delicate  and  complex  a  character 
for  a  Court  of  Justice.  The  defendants  may  have  been  guilty 
of  a  violation  of  the  pure  rules  of  morality,  but  such  wrongs 
cannot  be  redressed  in  Courts  of  Law. 

The  instruction  asked  by  the  defendants  was  entirely  correct, 
and  should  have  been  given;  while  that  given  by  the  Court  was 
eiToneous.  Under  the  proof  in  this  case,  it  is  difficult  to  see 
how  the  plaintiff  could  recover.  There  would  seem  to  have 
been  no  mutual  .expectation  of  any  compensation  on  either  side. 
The  evidence  clearly  negatives  such  an  idea.  The  plaintiff  did 
not  occupy  the  position  of  a  servant  in  the  family,  and  was  not 
so  treated  by  their  friends  and  acquaintances.  And  where  a 
party  sustains  to  others  a  certain  relation,  and  assumes  a  certain 
position,  inconsistent  with  the  claim  set  up,  the  proof  should 
either  show  an  express  contract,  or  conclusive  circumstances 
from  which  a  contract  might  be  justly  implied. 

I  think  the  judgment  of  the  Court  below  should  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 
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TAAFFE  ET  AL.  V.  ROSENTHAIi  et  al. 

1  Appeal  fbom  Obdeb.— An  appeal  will  lie  to  this  Conii,  after  final  jndg^ 
ment,  from  an  order  refuBing  to  discharge  an  attachment. 

Idem. — An  order  refusing  to  discharge  an  attachment  cannot  be  appealed 
from  before  final  judgment. 

'  TTndebtakinos,  Fobk  op. — It  is  no  objection  to  an  undertaking  on  attach- 
ment, that  it  is  made  payable  to  the  People  of  the  State  of  Cali- 
fornia, instead  of  the  defendant  in  the  snit,  as  the  latter  can  sae  thereoa 
in  his  own  name. 

Appeal  ixpm  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

Taaffe,  McCahill  &  Co.  commeDced  this  action  in  the  Court 
below  on  the  18th  of  November,  1856,  to  recover  of  the  defend- 
ants two  thousand  three  hundred  dollars,  and  at  the  same  time 

filed  affidavit  and  undertaking,  and  caused  an  attach- 
[515]    ment  *and  summons  to  issue.     Under  the  former,  the 

goods  of  defendants  were  attached.  The  undertaking, 
was  as  follows: 

State  op  Caufobnu,  County  of  Nevada: 

Taaffe,  McCahill  d:  Co.,  Plaintiffs,  v.  Simon  Bosenthal  &  Bro,^ 
Defendants, — Know  all  men  by  these  presents,  that  we,  J.  C, 
Abbott  and  Thomas  Brady,  are  held  and  firmly  bound  unto  the 
State  of  California,  in  the  sum  of  one  thousand  two  hundred 
dollars,  the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  heirs,  executors,  etc.,  jointly  and  severally,  by 
these  presents.  The  condition  of  the  above  obligation  is  such, 
that  whereas  Taaffe,  McCahill  &  Co.  have,  this  day,  instituted 
suit  against  Simon  Bosenthal  &  Bro.,  in  the  District  Court, 
Fourteenth  Judicial  District,  for  the  sum  of  twenty-three  hun- 
dred dollars,  and  ask  an  attachment  against  ihe  property  of 
said  defendants: 

Now,  if  the  said  defendants  recover  judgment  against  the 
said  plaintiffs,  and  the  said  plaintiffs  shall  pay  all  the  costs  that 
may  be  awarded  to  said  defendants,  and  all  damages  which 
they  may  sustain  by  reason  of  the  attachment,  not  exceeding 
one  thousand  two  hundred  dollars,  then  the  above  obligation  to 
be  null  and  void,  otherwise  to  remain  in  full  force  and  virtue. 

Given  under  our  hands  and  seals,  this,  the  18th  day  of 
November,  1866. 

J.  C.  Abbott.  [seal.] 

Thomas  Bbady.         [seal.] 
State  op  Califobnia,  County  op  Nevada,  «s; 

J.  C.  Abbott  and  Thomas  Brady,  each  being  duly  sworn,  de- 
poses and  says  that  they  are  worUi  the  sum  of  twelve  hundred 
dollars  over  and  above  his  just  debts  and  liabilities,  exclusive  of. 
property  exempt  from  execution. 

C.  Abbott. 
Thomas  Bradt. 

1.  Denied,  Allender  y.  PrUU,  24  Cal.  448;  WiUiamt  y.  Olasgow,  I  Mey.  637. 

2.  Cited  Curiae  y.  Packard,  29  Cal.  200;  Lomme  y.  Swecnqf,  1  Mont  690. 
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SubBcribed  and  sworn  to  before  me,  tbis  18th  day  of  NoTem- 
ber,  1856.  J.  H.  Bostwick,  Clerk. 

On  the  1st  of  December,  1856,  defendants  filed  notice  of  mo- 
tion to  dissolve  attachment,  stating  their  grounds  to  be  that  the 
undertaking  was  void,  for  the  reason  that  it  was  made  payable 
to  the  people  of  the  State  of  California,  and  that  the  justifica- 
tion of  the  sureties  thereto  was  insufScient.  On  the  15th  of 
December,  1856,  the  Court  below  denied  the  motion,  to  which 
order  the  defendant  at  the  time  excepted.  On  the  6th  of  Janu- 
ar}%  1857,  the  case  was  tried,  and  judgment  rendered  in  favor 
of  plaintiffs  for  the  sum.  of  one  thousand  seven  hundred  and 
fifty-three  dollars. 

♦This  appeal  was  taken  by  defendants  from  the  final    [516] 
judgment  in  the  case,  and  the  order  of  the  Court  refus- 
ing to  dissolve  the  attachment. 

Buckner  db  EUl,  for  Appellants. 

The  bond  for  attachment  is  not  such  as  requii-ed  by  the  stat- 
ute, in  such  case  made  and  provided,  the  same  being  given  to 
the  State  of  California,  instead  of  to  the  defendants.  (See  Pr. 
Act,  sec.  122.) 

Tlie  justification  to  the  bond  is  not  such  as  required  by  the 
statute,  in  this,  that  the  statute  requires  that  each  security 
shall  swear  that  he  is  individually  worth  the  sum  specified  in 
the  bond  over  and  above,  etc.,  etc.;  whereas,  the  justification  is 
that  they  are  worth,  etc. 

Where  a  bond  is  required,  it  must  follow  the  requirements  of 
the  statute,  and  a  departure  from  the  statute  is  fatal.  (See 
Drake  on  Attachments,  sec.  121;  2  Hill  N.  Y.  616;  also  Drake 
on  Attachment,  sec.  122,  and  2  Howard,  669.) 

The  sufficiency  of  the  bond  to  sustain  the  attachment,  may  be 
inquired  into,  as  to  terms,  parties,  or  amounts.  (See  Drake  on 
Attachment,  sec.  129;  Bank  of  Alabama  v.  FUzpatrickf  4th 
Hume,  311;  and  12  Smedes  &  Marshall,  514.) 

The  bond  must  be  construed  strictly,  being  in  derogation  of 
the  common  law,  and  the  attachment  issued  under  a  bond  is 
void,  where  there  is  not  strict  compliance  with  the  law,  both  in 
bond  and  attachment.  (See  Griswold  v.  Sharp,  2  Cal.  17;  also, 
Drake  on  Attachments,  sec.  122;  and  4  Smedes  &  Marshall,  p. 
683,  and  p.  514.) 

J.  R,  McConnell,  for  Respondents. 

The  object  of  the  attachment  was  merely  to  obtain  a  hold  or 
lien  on  the  property  of  defendants,  so  as  to  subject  it  to  any 
future  judgment  and  execution  which  might  be  obtained  by 
plaintiffs. 

That  object  has  been  obtained  by  the  rendition  of  judgment 
for  plaintiffs,  and  no  action  of  this  Court,  except  a  reversal  of 
the  final  judgment,  could  possibly  undo  what  has  been  done, 
or  change  the  right  of  the  plaintiffs  to  apply  the  property  at- 
tached to  the  discharge  of  their  claim;  ior,  if  they  had  not  the 
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right  uQder  their  attachment,  they  now  have  it    under  their 
judgment  and  execution. 

Suppose  the  money  arising  from  the  sale  of  the  property  at- 
tached had  been  paid  over  to  plaintiffs,  would  this  Court  order 
it  to  be  paid  back  ?  If  it  would,  then  this  case  would  present  a 
most  strange  anomaly;  for  by  the  final  judgment  which  you 
affirm,  you  hold  that  the  money  ought  to  be  paid  to  plaintiff; 
while  by  reversing  the  attachment  order,  j-ou  require  it  to  be 

paid  back. 
[517]        *For  what  purpose  then,  cui  bono,  would  this  Court  set 
aside  and  reverse  a  mere  collateral  and  auxiliary  order, 
when  such  reversal  could  be  of  no  possible  benefit  to  the  appel- 
lants themselves. 

The  case  of  Grisioold  v.  Sharp  (2  Cal.  17,)  is  not  in  point. 
There  an  attachment  had  issued  in  a  suit  for  liquidating  dam- 
ages for  injuries  resulting  from  a  collision  between  two  ships. 
Of  course,  it  was  not,  under  our  law,  4  proper  case  for  attach- 
ment, and  the  defendant  had  a  right,  notwithstanding  the  final 
judgment  against  him,  to  sue  on  the  attachment-bond,  and  re- 
cover such  damages  as  had  resulted  from  the  improvident  issu- 
ing of  the  writ. 

In  passing  upon  the  legal  sufficiency  of  an  attachment-bond, 
it  seems  to  us  that  the  only  point  for  inquiry  is,  can  it  be  en- 
forced? If  it  can,  it  is  sufficient.  If  it  is  so  written,  that  the 
party  for  whose  benefit  it  is  made  can  maintain  an  action 
thereon,  then  it  is  a  substantial  compliance  with  the  law. 

The  doctrine  that  attachments,  being  in  derogation  of  the 
common  law,  must  be  construed  strictly,  has  no  application  to 
a  question  of  this  sort. 

I  believe  that  it  is  generally  admitted,  that  none  of  our  statu* 
tory  undertakings  are  technically  *'  sealed  instruments." 

This  doctrine  is  as  old  in  England  as  the  regin  of  Charles  the^^ 
Second.     (See  DuUon  v.  Foole,  1  Vent.  318.) 

In  the  American  Courts  it  has  received  the  strongest  confirm- 
ation. In  Schemerhom  v.  Vanderheyden,  1  John.  R.  139,  it  is 
said,  that ''  when  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  that  third  person  may  maintain  an  ac- 
tion on  such  promise."    (3  Bos.  &  P.  149.) 

The  same  doctrine  is  again  asseiied  in  Sailly  v.  Cleveland,  10 
Wend.  156.  See  also  U.  S.  v.  Kennan,  Pet.  C.  C.  1G9;  17  Serg. 
&  R.  241;  Earper  v.  Jiagan,  2  Blakf.  39;  16  Mass.  400;  8  Conn. 
60;  4  Wend,  419. 

That  the  sureties  could  not  take  advantage  of  an  informality 
or  defect  in  the  bond  to  defeat  its  collection,  is  too  well  settled 
to  need  argument.  An  instrument  may  be  a  perfect  nullity  as  a 
statutory  bond,  and  yet  good  as  a  common  law  bond.  (See 
Drake  on  Attachments,  sees.  147  to  149;  IlibbsY.  Blair,  14  Penn. 
413;  State  v.  Berry,  12  Mo.  376;  Bamer  v.  Webster,  16  Id.  258.) 

As  to  the  point  in  reference  to  the  justification  of  the  bonds- 
men, it  is  too  trivial  for  seripus  argument.    We  do  not  know^ 
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\noT  do  we  care,  whether  the  justificatioii  in  form  complies  with 
the  statute  or  not. 

If  it  does  not,  then  iti^as  in  the  power  of  the  defendants,  by 
motion,  at  any  time,  to  compel  a  proper  justification.  And  if 
the  sureties  could  not  justify,  then  to  require  other  sureties,  in 
the  same  manner  as  if  one  or  more  of  them  had  died  or  become 
bankrupt. 

♦Burnett,  J.,  delivered  the  opinion  of  the  Court —  [518] 
Murray,  C.  J.,  concurring. 

This  action  was  commenced  by  attachment  and  summons,  and 
defendants  moved  to.  discharge  the  attachment,  which  motion 
was  overruled  and  exceptions  taken.  Final  judgment  having 
been  given  against  defendants,  they  appealed  from  the  judg- 
ment and  the  order  refusing  to  discharge  the  attachment. 

1.  The  counsel  of  plaintiffs  objects,  that  final  judgment  hav- 
ing been  taken  against  defendants,  and  that  judgment  being 
regular,  no  objection  can  be  urged  on  appeal  against  the  order 
of  the  District  Court,  refusing  to  discharge  the  attachment. 
This  objection  would  not  seem  to  be  well  founded.  It  would, 
practically,  destroy  the  appellate  power  of  this  Court  conferred 
by  the  Constitution.  If  true,  the  defendant,  however  great  may 
have  been  the  injury  sustained  by  him  in  consequence  of  the 
wrongful  issuing  of  the  attachment,  could  have  no  remedy  when 
the  order  of  the  Court  below  should  be  against  him.  This  point 
has  been  decided  by  this  Court  in  the  case  of  Grimvold  v.  Shiarpe, 
and  others,  2  CaL  17. 

2.  The  first  objection  made  by  the  defendants  against  the  un-t 
dertaking  is,  that  it  is  given  to  the  State  of  California,  and  not 
to  defendantis.  The  conditions  of  the  undertaking  comply  with 
the  terms  of  the  statute.  The  one  hundred  and  twenty-second 
section  of  the  Practice  Act  does  not  require  the  undertaking  to 
be  executed  in  form  to  the  defendants,  but  specifies  the  condi- 
tions it  shall  contain.  The  defect  assigned  would  not  seem  to 
be  at  all  material.  The  defendants  being  the  parties  really  in 
interest  could  no  doubt  sue  upon  the  undertaking  in  their  own 
names. 

3.  The  only  remaining  objection  to  the  undertaking  is  that  the 
justification  of  the  sureties  is  insufficient.  The  six  hundred  and 
fiftieth  section  of  the  Practice  Act  requires  the  sureties  to  swear 
that  they  are  each  worth  the  sum  specified  in  the  undertaking. 
The  affidavit  made  by  the  sureties  in  this  case,  when  fairly  con- 
strued, complies  with  the  statute.  The  word  "each,"  is  not 
placed  in  the  same  position  that  it  occupies  in  the  statute;  but, 
.taking  the  whole  affidavit  together,  the  meaning  is  the  same» 

We  can  see  no  error  in  the  decision,  ot  the,  C^jirtbelow^ 
Judgment  affirmed. 
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[619]        *THE  PEOPLE  ex  bel.  RYDER  v.  MIZNER. 

1  Otfice— Yacamct  in. — Where  the  appointment  to  an  office  is  Tested  in  the 
Govemor,  with  the  advice  and  consent  of  the  Senate,  and  the  term  of 
the  incumbent  expires  during  a  recess  of  the  Legislature,  and  the  Got- 
ernor  appoints  a  successor  to  the  office:  Heldf  that  there  has  been  no 
vacancy  in  office,  and  that  this  appointment  vested  in  the  appointee  a 
right  to  hold  for  his  full  term,  sabject  only  to  be  defeated  by  the  non- 
concurrence  of  the  Senate . 

1  Idem. — Poweb  of  Executive  to  Ajpfoint. — It  vrould  seem  that  the  evident 
intent  of  the  CouKtitution  is  to  limit  the  Executive  patronage.  If  tho 
appointment  by  the  Governor  to  such  an  office — the  term  of  which  ex- 
pires daring  a  recess — ^be  an  appointment  to  fill  a  vacancy,  the  practical 
effect  is  to  increase  the  Executive  patronage,  giving  the  power  of  removal 
from  such  offices  where  the  term  expires  during  a  recess  of  the  Legisla- 
ture, by  failing  to  appoint  during  the  session  preceding. 

Idem. — Appointment,  YALmiTT  OF.—In  order  to  establish  that  such  an  ap- 
pointment WHS  only  to  fill  a  vacancy,  it  must  be  shown,  first,  that  a  va- 
cancy existed;  and,  second,  that  no  mode  of  filling  it  was  provided. 

Idem. — Limitation  op  Executive  Poweb.— The  power  of  the  Governor  be- 
ing exercised,  he  had  no  further  control  over  the  office  until  the  appointeo 
had  been  rejected  by  the  Senate. 

Idem.— Where  the  term  of  an  office  is  fixed  b^  the  Constitution,  or  the  stat- 
ute, the  power  of  removal  does  not  exist  m  the  Executive. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,. 
County  of  San  Francisco. 

By  the  Act  of  the  3(1  of  May,  1852,  the  office  of  ganger  of 
wines  and  liquors  was  created,  and  the  term  of  office  fixed  at 
the  period  of  two  years,  the  office  to  be  filled  by  the  appoint- 
ment of  the  Governor,  by  and  with  the  advice  of  the  Senate. 
From  the  agreed  statement,  it  appears  that  on  or  about  the  20th 
day  of  May,  1852,  William  H.  Hoburg  was  duly  appointed, 
commissioned,  qualified,  and  was  duly  re-appointed  at  Uie  expi- 
ration of  the  first  term.  On  the  24tbday  of  May,  1856,  Mizner, 
the  defendant,  was  commissioned  by  the  Governor,  in  the  recess 
of  the  Legislature.  The  succeeding  session  of  that  body  com- 
menced on  the  first  Mondav  of  January  and  adjourned  on  the 
30th  of  April,  1857.  On  the  3d  day  of  April,  1857,  the  Governor 
appointed  the  relator,  and  his  appointment  was  advised  by  a 
vote  of  sixteen  out  of  thirty-three  members  elected  to  the  Sen- 
ate, the  sixteen  constituting  a  majority  of  the  senators  present. 
A  judgment  profomxa  was  given  in  the  Court  below  for  the  re- 
lator, and  the  defendant  appealed. 

Hoge  &  WUson,  for  Appellant. 

Upon  the  facts  and  the  law,  the  judgment  should  have  been 
for  tho  defendant,  and  not  the  relator. 

The  appointment  of  Mizner  was  a  legal,  valid  appointment, 
and  being  in  full  force  and  unexpired  at  the  date  of  the  appoint- 
ment of  the  relator,  there  was  no  vacancy  in  the  office,  under 


1.  Approved  People  v.  Langdon.  8  Gal.  15.    Modified  People  v.  Addison,  10  Gal.  7;  PeopU 
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the  Constitutioii  and  laws,  which  the  Governor  was  au- 
thorized *to  fill;  and,  therefore,  the  appointment  of  the    [520] 
relator  was  absolutely  Toid. 

The  appointment  of  the  relator,  not  having  been  approved  by 
the  constitutional  majority  of  the  Senate,  was  invalid,  a^d  con- 
ferred no  rights  upon  the  relator. 

The  various  sections  of  the  Constitution  in  relation  to  the 
subject,  have  already  received  the  authoritative  exposition  of 
this  Court,  in  the  cases  of  People  v.  Jewett;  People  v.  Heed,  and 
People  ex  rel.  AUomey^Geiieral  v.  Hiil,  and  it  is  now  settled  law 
that  the  Governor  of  this  State  has  no  power  of  removal  from 
office,  when  the  duration  of  the  term  of  such  office  is  fixed  by 
the  Constitution,  or  the  law  creating  the  office. 

The  Act  of  May  3,  1852,  establishing  the  office  in  question, 
gives  the  appointment  to  the  Governor,  by  and  with  the  advice 
of  the  Senate,  and  limits  the  term  of  office  to  two  years  from 
the  appointment. 

The  appointment  of  the  defendant  is  in  the  usual  form,  is 
made  upon  the  expiration  of  the  term  of  the  prior  incumbent, 
and  by  the  law  of  the  office,  must  continue  for  the  legal  term  of 
two  years. 

Upon  what  principle  does  the  case  fall  without  the  decisions 
of  the  Supreme  Court,  cited  above  ? 

If  the  appointment  had  been  given,  by  the  law,  exclusively  to 
the  Governor,  there  could  be  no  question,  in  the  present  case, 
that  that  functionary  had  exhausted  his  whole  power  in  the 
premises,  and  could  not  revoke  his  appointment. 

How  is  the  case  changed,  in  consequence  of  the  law  requiring 
the  co-operation  of  the  Senate  ? 

The  law  gives  the  power  of  appointment  to  two  different,  dis- 
tinct bodies.  Each  exhausts  its  whole  power  when  it  performs  its 
part  in  the  transaction.  The  non-action  of  the  one  cannot  enlarge 
or  extend  the  power  of  the  other.  Either  performing  its  part  in 
the  whole  act  is  fundus  officio,  and  cannot  resume  its  power. 

Although  we  have  found  no  case  directly  in  point  in  the 
books,  yet  it  is  believed  that  the  principles  contended  for  may 
be  deduced  from  the  cases.  And  particularly  from  Marbwnj  v. 
Madisoiiy  1  Cranch;  Justices  of  Jeffernon  County  y.  Clark,  1  Mon. 
82;  Paige  v.  Hardin,  8  B.  Mon.  648;  Thomas  v.  Burvoujs  23 
Miss.  550;  and  People  v.  Carrique,  2  Hill,  103  and  104. 

Gregory  Yale  and  Frederick  Billings,  for  Respondent. 

The  office  of  gauger  is  one  "  created  by  law,"  and  the  Legisla- 
ture has  directed  that  the  officer  should  be  ''appointed  "  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 

The  Legislature  had  the  constitutional  authority  to 
create  this  ^office,  as  a  matter  belonging  to  the  regulation  [521] 
of  the  general  police  affairs  of  the  State,  and  an  un- 
doubted authority  to  direct  this  mode  of  appointment.  The 
only  officer  whose  appointment  is  required  ,by  the  Constitution 
to  be  made  by  the  Governor,  by  and  with  trhft^fbdcfr  ftPfl  CiQQ^ 
Bent  Pt^e  §<gi^te;^)^4))^e^S.efiretazy  of  State. 
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The  eighth  section  of  article  five,  relating  exclusivelj  to  the 
Executive  Department,  provides  that  ''when  any  o£Sce  shall, 
from  any  cause,  become  vacant,  and  no  mode  is  provided  by  the 
Constitution  and  laws  for  filling  such  vacancy,  the  Governor 
shall  have  power  to  fill  such  vacancy,  by  granting  a  commission, 
which  shall  expire  at  the  end  of  the  next  session  of  the  Legisla* 
ture,  or  at  the  next  election  of  the  people." 

There  was  no  mode  of  filling  a  vacancy  in  this  office  provided 
for  by  the  Constitution;  the  office  is  not  created  by  it.  There  is 
no  mode  for  filling  a  vacancy  pointed  out  by  the  Act  of  1852j 
and  this  is  the  only  Act  in  which  the  office  is  named. 

Was  the  office  then  vacant,  when  Mizner  was  appointed,  in 
the  sense  used  in  this  article,  and  by  what  cause  was  the  vacancy 
produced? 

The  answer  is,  that  Hoburg's  term  having  expired  by  limita- 
tion, a  vacancy  was  produced  which  the  Executive  could  fill  by 
appointing  Mizner,  within  the  meaning  of  this  section. 

''  Vacancy  is  a  fact,  the  existenceof  which,  like  any  other  fact, 
is  susceptible  of  being  ascertained.  Vacancy  in  an  office  can  only 
be  said  to  exist,  when  the  office  or  place  has  no  legal  incumbent 
to  discharge  the  duties  of  the  office.  *  *  The  word  *  vacancy ' 
must  be  taken  in  the  sense  in  which  it  was  used  by  the  framers 
of  our  Constitution,  and  cannot  receive  a  definition  from  the 
Legislature,  different  from  its  known  signification." 

The  same  principles  relating  to  appointments  to  fill  vacancies, 
as  here  contended  for,  are  firmly  incorporated  into  our  federal 
system-— ours,  in  fact,  being  derived  from  that.  The  express 
provision  of  the  Constitution  of  the  United  States  is:  *'  The 
President  shall  have  power  to  fill  up  all  vacancies  that  may  hax>- 
pen  during  the  recess  of  the  Senate,  by  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  session."  (Art.  U., 
sec.  2.) 

Nearly  all  the  State  Constitutions  contain  similar  provisions. 
Mr.  Justice  Stobt,  in  his  Commentaries  on  the  Constitution,  re- 
ferring to  this  section  of  article  second,  says:  ''That  the  ap- 
pointments so  made,  by  the  very  language  of  the  Constitution, 
expire  at  the  next  session  of  the  Senate;  and  commissions  given 
by  the  President,  have  the  same  duration."  (Abridgment,  sec. 
805.) 

The  whole  question  is  involved  in  the  inquiry  already  made 
and  answered,  as  to  the  validity  and  duration  of  Mizner's  ap- 
pointment. 

But  the  appellant's  counsel  have  presented  their  cases 
[522]  upon  the  ^assumption  that  Eyder's  appointment  is  an 
attempt  at  the  removal  of  Mizner,  and  that  such  an  act 
was  void  under  the  seventh  section  of  article  eleven  of  the  Con- 
stitution. That  section  provides  that  "  when  the  duration  of  an 
office  is  not  provided  for  by  this  Constitution,  it  may  be  declared 
by  law,  and  if  not  so  declared,  such  office  shall  be  held  during 
the  pleasure  of  the  authority  making  the  appointment;  nor 
shall  the  duration  of  any  office,  not  fixed  by  this  Costitution, 
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ever  exceed  four  years."  A  settled  exposition  of  this  section  has 
been  given  by  this  Court,  within  the  comprehension  of  every 
one,  in  Jewett's  case,  and  again  in  the  police  captain's  case. 

The  relative  and  distinct  authority  between  the  Executive  of 
the  United  States  and  the  Senate,  is  stated  by  Stort:  ''The 
President  is  to  nominate,  and  thereby  has  the  sole  power  to 
select  for  office;  but  his  nomination  cannot  confer  office,  unless 
approved  by  a  majority  of  the  Senate.  His  responsibility  and 
theirs  is  thus  complete  and  distinct.  He  can  never  be  compelled 
to  yield  to  their  appointment  of  a  man  unfit  for  office;  and,  on 
the  other  hand,  they  may  withhold  their  advice  and  consent 
from  any  candidate  who,  in  their  judgment,  does  not  possess  due 
qualifications /or  office.  Thus  no  serious  abuse  of  the  power 
can  take  place  without  the  co-operation  of  two  co-ordinate 
branches  of  the  government,  acting  in  distinct  spheres;  and,  if 
there  should  be  any  improper  concession  on  either  side,  it  is  ob- 
vious, that,  from  the  structure  and  changes  incident  to  each  de- 
partment, the  evil  cannot  long  endure,  and  will  be  remedied,  as 
it  should  be,  by  the  elective  franchise.  The  conciousness  of 
this  check,  will  make  the  President  more  circumspect  and  de- 
liberate in  his  nominations  for  his  office.  He  will  feel  that,  in 
case  of  a  disagreement  of  opinion  with  the  Senate,  his  principal 
vindication  must  depend  upon  the  unexceptionable  character  of 
his  nomination.  And  in  case  of  a  rejection,  the  most  that  could 
be  said,  is  that  he  had  not  his  first  choice.  He  will  still  have  a 
vnde  range  of  selection;  and  his  responsibility  to  present  another 
candidate,  entirely  qualified  for  the  office,  will  be  complete  and 
unquestionable."'    (Sec.  790.) 

The  question,  then,  had  the  Executive  the  authority  to  ap- 
]f>oint  Mizner?  being  answered  in  the  affirmative,  and  the  dura- 
tion of  that  appointment  being  ascertained  to  be  a  constitutional 
term,  ending  on  the  30th  day  of  April,  1857,  the  conclusion  is, 
that  the  new  appointment  of  Ryder,  and  its  confirmation  by  the 
Senate,  confer  upon  him  the  office  in  question,  for  which  he 
has  judgment,  and  that  the  judgment  should  be  affirmed  by  this 
Court. 

BnBNETT,  J.,  after  stating  the  facts  in  the  case,  delivered  the 
opinion  of  the  Court — Terry,  J.,  concurring. 

The  solution  of  the  questions  involved  in  this  case  must 
de-*pend  upon  the  construction  of  the  provisions  of  our    [523] 
Constitution,  in  relation  to  appointments  and  removals 
from  office,  and  the  mode  of  filling  vacancies  in  the  same. 

ThiB  only  provision  of  the  Constitution  which  seems  to  bear 
upon  this  case,  is  the  eighth  section  of  Article  V:  **  When  any 
office  shall,  from  any  cause,  become  vacant,  and  no  mode  is 
provided  by  the  Constitution  and  laws  for  filling  such  vacancy, 
the  Governor  shall  have  power  to  fill  such  vacancy  by  granting 
a  commission,  which  shall  expire  at  the  end  of  the  next  session 
of  the  Legislature,  or  at  the  next  election  by  the  people." 

Before  this  section  can  apply  to  this  case,  two  things  must  be 
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shown:  First,  that  a  vacancy  existed.    Second,  that  no  mode  of 
filling  it  was  provided. 

It  is  insisted  by  the  learned  counsel  for  the  defendant  that  no 
vacancy  existed;  that  a  vacancy  can  only  occur  during  the 
term,  and  before  its  expiration,  and  that  the  appointment  of  the 
defendant  was  to  fill  the  whole  term.  The  thirtieth  section  of 
the  act  concerning  offices,  Com.  L.  244,  contains  a  legislative 
definition  of  the  term  "  vacancy  in  office."  There  are  eight 
events  mentioned,  upon  the  happening  of  any  one  or  more  of 
which  the  office  becomes  vacant.  All  the  events  mentioned 
must  occur  during  the  term;  such  as  death,  insanity,  refusal  or 
neglect  to  discharge  the  duties  of  the  office,  etc.  It  is  true  this 
section  does  not  contemplate  a  vacancy  occasione4  by  the  fail* 
ure  of  the  appointing  power  to  act,  but  I  think  this  legislative 
interpretation  is  not  exclusive,  and  does  not  bind  the  Courts, 
and  does  not  deprive  the  judiciary  of  the  duty,  and  the  right 
to  construe  the  word  vacancy,  as  used  in  the  Constitution. 

In  the  case  of  People  v.  Wells,  2  Cal.  204,  vacancy  is  thus  de- 
fined: "  Vacancy  in  office  can  only  be  said  to  exist,  when  the 
office  or  place  has  no  legal  incumbent  to  discharge  the  duties  of 
the  office."  In  the  case  of  People  v.  Moil,  3  Cal.  504,  it  ap- 
peared that  the  Legislature  created  the  Tenth  Judicial  District, 
and  adjourned  without  appointing  a  Judge,  and  the  Governor, 
on  the  1st  of  May,  issued  a  commission  to  the  respondent^ 
Mott.  At  the  succeeding  election,  W.  T,  Barbour  was  elected 
to  fill  the  remainder  of  the  term.  The  respondent  claimed  to 
have  been  appointed  for  the  whole  term,  but  this  Court  decided 
that  the  case  came  under  the  provisions  of  section  8,  Article  V 
of  the  Constitution.  The  appointment  of  the  District  Judge  for 
the  first  term  was  required  to  be  made  by  the  **  joint  vote  of  the 
Legislature,"  and  the  appointment  of  respondent  was  only  to 
fill  the  vacancy  until  the  next  election. 

The  next  case  decided  by  this  Court,  that  has  a  material  bear- 
ing upon  the  2>reseut  case,  is  that  of  Dr.  Joseph  K.  Reid.  The 
fifth  section  of  the  Act  of  May  17,  1853,  to  establish  an  asylum 
for  the  insane,  provides  that  "  The  Legislature  shall  elect,  on 
joint-ballot,  one  resident  physician,  who  shall  be  super- 
[524]  intendent  *of  the  asylum;  he  shall  hold  his  office  for  two 
years,  and  until  his  successor  is  appointed  and  qualified," 
etc.  The  respondent.  Dr.  Eeid,  had  been  elected,  and  the 
Legislature,  in  1866,  adjourned  without  electing  a  successor, 
and  Dr.  Reid  claimed  the  right  to  continue  in  the  office  until 
his  successor  was  appointed  and  qualified.  After  the  expira- 
tion of  Dr.  Beid's  term,  and  during  the  recess  of  the  Legisla- 
ture, the  Governor  appointed  a  resident  physician  to  fill  the  re- 
mainder of  the  term,  under  the  provision  of  the  twelfth  section 
of  the  Act,  which  provided  that,  **  If  any  vacancy  shall  occur 
in  the  office  of  resident  physician,  such  vacancy  shall  be  filled, 
for  the  unexpired  term,  by  appointment  of  the  Governor." 
This  Court  held  that  a  vacancy  did  exist,  and  that  the  ap^ 
pointee  of  the  Governor  was  entitled  to  the  office. 
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In  the  two  cases  of  Mott  and  Beid,  it  was  distinctly  settled 
that  a  vacancy  could  occur  in  office,  otherj7ise  than  by  the  hap- 
pening of  an  event  after  the  commencement,  and  before  the 
termination  of  the  term.  In  these  cases  the  office  had  not  been 
filled  by  a  failure  of  the  appointing  power  to  act.  The  vacancy 
did  not  Arise  from  the  happening  of  any  event  affecting  the  in- 
cumbent already  in  office,  but  was  occasioned  by  the  non-action 
of  the  appointing  power. 

But  it  will  be  perceived  that  the  circumstances  of  those  cases 
differ  from  the  circumstances  of  this  case.  In  those  cases  the 
appointing  power  was  solely  vested  in  the  Legislature^  and  that 
body  was  not  in  session,  and  could  not  then  act.  Unless  the 
Governor  could  fill  the  office  by  appointment,  the  office  must 
have  remained  vacant  until  the  next  meeting  of  the  Legislature. 
If  the  Governor  acted  in  reference  to  those  offices,  it  was  only 
by  virtue  of  his  power  to  fill  vacancies,  and  not  by  virtue  of  his 
j>ower  to  appoint  for  the  full  term.  Under  the  circumstances 
of  those  cases,  the  Governor,  from  necessity,  must  fill  the 
offices  by  his  sole  appointment,  or  the  end  of  the  law,  in  creat- 
ing those  offices,  be  defeated  for  the  time  being. 

The  whole  controversy  in  this  case,  arises  between  the  sole 
appointing  power  of  the  Governor  to  fill  vacancies,  and  his 
power  to  fill  the  whole  term,  with  the  advice  of  the  Senate;  and 
this  is  the  first  case,  it  is  believed,  where  the  question  has  fairly 
been  presented  to  this  Court. 

The  power  of  appointment  to  the  office  of  guager  is  confided, 
by  the  Act  of  the  Legislature,  to  two  separate  and  independent 
sources.  But,  at  the  same  time,  the  primary  and  most  import- 
ant part  of  the  power  resides  in  the  Executive.  In  making  the 
appointment,  his  power  is  original  and  unlimited.  He  can  se- 
lect any  one,  from  all  the  qualified  citizens  of  the  State,  while 
the  power  of  the  Senate  is  the  right  to  advise,  or  refuse  to  ad- 
vise, the  appointment  of  the  particular  individual. 

It  would  seem  that  the  evident  intent  and  whole  spirit  of  the 
Constitution  of  the  State  was  to  limit  the  patronage  of 
the  Execu-*tive  within  very  narrow  bonds.  This  is  seen  [525] 
from  the  fact  that  the  only  office  created  by  the  Constitu- 
tion in  which  the  Executive  constitutes  any  part  of  the  appoint- 
ing power,  is  the  office  of  Secretary  of  State.  This  is  further 
shown  by  the  provisions  of  the  eighth  section  of  article  fifth, 
which  limits  the  duration  of  an  appointment  of  the  Governor, 
in  cases  of  vacancy,  to  the  next  election  by  the  people,  or  the 
next  session  of  the  Legislature,  except  when  a  different  rule  is 
specially  provided  by  statute.  The  power  to  fill  vacancies  had  " 
to  be  vested  in  some  department  of  the  government,  and  the 
Constitution  was  compelled  to  vest  it  in  the  Executive,  because 
the  only  department  that  could  be  properly  and  efficiently 
charged  with  such  a  duty.  But  the  Constitution  carefully  lim- 
ited this  power  to  fill  vacancies  for  the  time  only,  and  when  the 
appointing  power  for  the  whole  time  can  act,  the  appointment 
of  the  Executive  for  the  time  being,  ceases.     This  was  the  basis 
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and  reason  of  the  decision  of  this  Court  in  the  case  of  the  Peo- 
ple V.  FUch,  1  Cal.  519.  The  vacancy  in  the  office  of  State  Printer 
occurred  during  the  session  of  the  Legislature,  and  to  fill  the 
vacancy  an  appointment  was  made  by  the  Governor,  and  an  elec- 
tion also  had  by  the  Legislature.  It  was  insisted  that  the  right 
of  the  Executive  to  fill  the  vacancy  was  not  confined  to  vacan- 
cies happening  during  the  recess  of  the  Legislature,  because  the 
eighth  section  of  the  fifth  article  is  general,  and  not  restrictive, 
l^o  mode  of  filling  vacancies  had  been  pointed  out  in  the  Act 
creating  the  office,  or  in  any  other  Act,  when  the  vacancy  oc- 
curred during  the  session.  As,  therefore,  no  mode  of  filling 
such  a  vacancy  was  provided  by  statute,  and  the  language 
of  the  eighth  section  in  terms,  related  to  all  vacancies  not  other- 
wise provided  for,  it  was  insisted  that  the  vacancy  in  that  case 
could  be  filled  by  Executive  appointment,  and  if  so  filled,  the 
appointment  must  continue,  by  the  very  terms  of  the  section  it- 
self, to  the  end  of  the  next,  not  the  then  present  session  of  the 
Legislature.  But  this  Court,  going  beyond  the  mere  general 
words  of  the  Constitution,  and  looking  to  its  spirit  and  intent, 
decided,  that  when  the  appointing  power  was  in  existence,  and 
did  act  in  filling  the  vacancy,  that  the  appointment  was  valid, 
and  the  executive  had  no  power  to  appoint,  the  office  being  elec- 
tive by  the  Legislature.  It  has  also  been  settled  by  repeated 
decisions  of  this  Court,  that  when  the  duration  of  the  term  of 
an  office  is  fixed  by  the  Constitution  or  the  statute,  the  power  of 
removal  does  not  exist  in  the  Executive. 

If,  then,  it  be  a  correct  conclusion,  that  the  intention  of  the 
Constitution  is  to  restrict,  and  not  to  extend,  the  sole  power  of 
the  Executive  in  making  appointments,  how  will  this  principle 
aflfect  the  present  case  ?  Conceding,  for  the  sake  of  argument 
only,  that  the  appointment  of  the  relator  was  valid,  how,  then, 

would  tlus  principle  be  involved?  A  new  term  com- 
[526]    meuced  on  or  about  the  24th  of  May,  1856,  in  the  *recess 

of  the  Legislature.  No  appointment  had  been  made  dur- 
ing the  preceding  session,  as  might  have  been  legally  done,  and 
if  the  appointment  of  both  the  relator  and  the  respondent  be 
good,  then  the  Governor  has  increased  patronage,  contrary  to 
the  intention  of  the  Constitution,  as  we  must  construe  it.  If 
then,  we  hold  both  these  appointments  valid,  that  of  respondent 
to  fill  the  first  alleged  vacancy,  and  that  of  the  relator  to  fill  the 
second,  the  practical  effect  is  to  give  the  Executive  the  power  of 
removal  in  reference  to  those  cases  where  the  term  of  the  office 
commences  during  the  recess  of  the  Legislature,  and  when  the 
power  of  appointment  is  in  the  Governor  and  Senate.  Such  a 
rule  once  established  might  create  a  strong  inducement  for  not 
making  appointments  at  the  session  preceding  the  termination 
of  the  term. 

It  would,  then,  seem  far  more  in  accordance  with  the  inten- 
tion of  the  Constitution,  and  the  former  decisions  of  this  Court, 
that  the  appointment  of  respondent  should  be  referred  to  the 
power  of  the  Governor  to  fill  the  whole  term,  with  the  advice  of 
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the  Senate.  The  power  of  the  Executive  being  once  exercised,, 
he  had  no  further  control  over  the  o£Sce,  until  the  appointee  had 
been  rejected  by  the  Senate.  The  appointment  vested  the  office 
in  the  respondent,  Mizner,  subject  to  be  defeated  by  the  non- 
concurrence  of  the  Senate.  Had  his  .name  been  submitted  to 
the  Senate,  and  his  appointment  confirmed,  the  oath  of  office 
taken  and  the  bond  executed  by  him  at  the  beginning,  would 
have  been  good  for  the  entire  term.  But  when  an  appointment 
is  made  by  the  Executive  to  fill  a  vacancy  for  the  time  being, 
and  the  incumbent  is  afterwards  appointed  by  the  regular  ap- 
pointing power  to  fill  the  remainder  of  the  term,  then  a  new 
oath  must  be  taken,  and  another  official  bond  be  executed.  i^The 
Uniled  iilates  v.  Kirhpatrick,  9  Wheat.  733.) 

It  is,  indeed,  insisted,  that  the  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  above  mentioned,  sustains  the 
position  of  the  relator,  and  the  case  is  referred  to  by  his  coun- 
sel with  that  view.  The  decision  in  that  case  would  be  in  point 
for  the  relator,  had  the  appointment  of  the  respondent  been 
made  to  fill  a  vacancy,  but  until  that  can  be  established,  the  case 
is  not  in  point.  The  language  of  our  Constitution,  limiting  the 
term  of  the  appointment  to  fill  a  vacancy  to  the  end  of  the  next 
session  of  the  Legislature,  is  almost  exactly  similar  to  that  of  the 
Act  of  Congress  in  reference  to  an  original  appointment  during 
the  recess  of  the  Senate.  The  Act  of  Congress  of  the  22d  of 
July,  1813,  for  the  assessment  and  collection  of  direct  taxes,  and 
internal  duties,  provided,  ''That  the  collector,  etc.,  shall  be  ap- 
pointed for  each  of  the  said  collection  districts,  etc.,  and  if  the 
appointment  of  the  said  collectors,  or  any  of  them,  shall  not  be 
made  during  the  present  session,  the  President  of  the  United 
States  shall  be,  and  is  hereby,  empowered  to  make  such 
appoint-*m©nt  during  the  recess  of  the  Senate,  by  grant-  [527] 
ing  commissions,  which  shall  expire  at  the  end  of  their 
next  session."  And  the  commission  issued  in  that  case  was,  by 
express  terms,  limited  to  continue  to  the  ''end  of  the  next  ses- 
sion of  the  Senate,  and  no  longer."  And  the  Court  say,  that 
"The  two  commissions  are  not  only  different  in  date,  and*  given 
under  different  authorities  and  sureties,  but  they  are  of  different 
natures.  The  first  is  limited  in  its  duration  to  a  specified  period; 
the  second  is  unlimited  in  duration,  and  during  the  pleasure  of 
the  President." 

For  the  reasons  given,  we  think  the  appointment  of  Mizner 
was  for  the  whole  term,  and  that  there  was  no  vacancy  within 
the  true  intent  and  meaning  of  the  Constitution,  that  could  be 
filled  by  the  appointment  of  the  relator.  The  judgment  of  the 
Court  below  is,  therefore,  reversed,  and  the  cause  remanded, 
and  the  Court  below  will  enter  judgment  for  the  respondent. 

MxTBBAY,  C.  J.-^I  have  not  participated  in  the  examination  of 
this  case,  and,  therefore,  express  no  opinion  on  the  subject. 
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NEETO'S  HEIRS  v.  CARPENTER.* 

.Mexican  Gbjlnt — Effect  of  Concession  to  Heibs.— Where  a  permission  to 
occupy  certain  lauds,  for  grazing  purposes,  was  granted  by  tlie  Gover- 
nor of  California,  under  the  crown  of  Spain,  to  a  Californian,  and  after 
the  death  of  the  grantee  or  tenant,  his  heirs  made  application  to  the 
authorized  officers  of  the  Mexican  Government,  the  then  sovereign 
power,  for  a  cession  of  the  same  land,  setting  forth  the  loss  of  the  origi- 
nal grant  of  possession,  made  to  their  ancestor;  upon  which  a  decree 
was  made,  by  the  Mexican  Governor,  declaring  them  to  be  entitled 
thereto,  and  reciting  that  the  Governor  had  seen  the  original  grant  to 
the  ancestor,  under  which  decree  a  grant,  or  deed,  was  made  to  the 
heirs:  Held,  that  the  latter  was  a  recognition  of  the  title  in  the  ancestor, 
and  not  an  original  grunt  to  the  heirs. 

Idem. — The  government,  having  thus,  by  a  solemn  decree,  declared  that  the 
original  title  was  in  the  ancestor,  is  estopped  from  denying  such  admis- 
sion, or  re-granting  the  premises  to  another. 

Idem. — (Jonstuuction  of.  —The  recitals  in  the  latter  grant  must  be  governed 
by  those  of  the  decree,  in  conformity  to  which  it  was  issued. 

Idem.— Nor  is  this  conclusion  altered  by  the  fact  that  the  grant  to  the  heirs 
contained  the  usual  conditions  inserted  in  all  original  grants  from  the 
Mexican  Government. 

Jdem. — When  Inuees  to  Hkibs. — It  follows,  that  where  the  heirs  having 
made  partition,  and  under  the  decree  the  grants  were  made  severally  to 
the  heirs;  that  a  grant  made  to  the  widow  of  one  of  the  heirs  (they  hay- 
ing children,)  in  accordance  with  the  decree,  inured  to  the  heirs  of  her 
deceased  husband  by  their  marriage,  and  that  a  sale  by  her,  of  the  land,, 
was  void. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District^ 
County  of  Monterey. 

On  the  trial  of  this  cause,  the  Court  below,  sitting  as  a  jury, 
found  the  following  facts: 

**  This  cause  having  been  submitted  to  the  Court  by  the  par- 
ties, and  the  Court,  being  sufficiently  advised,  finds  that 
[528]  in  the  *year  1790,  Manuel  Nieto  obtained  a  written  per- 
mission, not  a  grant  of  the  title,  from  Pedro  Fages,  the 
Governor  of  California  at  that  time,  under  the  crown  of  Spain, 
to  graze  cattle  on  a  tract  of  land  situated  in  the  county  of  Los 
Angeles,  in  this  State,  and  now  known  as  the  tract  of  land 
bounded  on  the  south  by  the  ocean,  on  the  east  by  the  river 
Santa  Ana,  on  the  north  by  the  old  road  leading  from  San  Diego 
to  Monterey,  and  on  the  west  by  the  river  San  Gabriel,  contain- 
ing thirty-three  leagues;  that  by  virtue  of  said  written  permis- 
sion, the  said  Nieto  entered  upon  said  tract  of  land,  in  said 
year,  with  his  cattle  and  other  property,  and  laborers,  and 
erected  a  house  and  corral  thereon,  and  enclosed  and  cultivated 
one  hundred  and  sixty  acres,  part  of  which  land  so  enclosed  and 
<3utivated  was  on  said  tract,  and  a  part  adjoining  thereto,  on  the 
north  side  thereof ;  that  said  Nieto  continued  there,  so  occupy- 
ing said  land,  until  his  death,  which  occurred  in  the  year  1804; 
that  during  said  occupancy,  he  had  a  large  amount  of  cattle  and 
horses  upon  said  tract,  for  the  purpose  of  grazing  thereon;  that 
at  his  death,  said  Nieto  left  four  children — Jose  Antonio,  Juan 

•Same  cue.  31  Gal.  456. 
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IJose,  Manuel,  and  Antonio  Mej*ia,  the  latter  of  whom  is  the 
father  of  plaintiffs;  that  in  the  year  1815,  the  father  of  the 
plaintiffs  married  Josef  a  Cota,  the  mother  of  the  plaintiffs;  that 
after  the  death  of  Manual  Nicto,  his  said  children  continued  to 
occupy  the  tract  of  land  above  described,  with  boundaries  as 
above  specified,  by  and  under  the  same  permission  given  their 
father,  and  in  the  same  manner,  until  the  year  1832,  when  said 
Jose  Antonio  and  said  Antonio  Maria  died;  that  from  1796  until 
1833,  the  said  tract,  with  the  said  boundaries  above  specified, 
were  known  and  respected  by  the  neighbors;  that  no  part  of  said 
land  was  inclosed,  only  as  aforesaid;  that  in  the  year  1833,  Juan 
Jose  Nieto,  Manuel  Nieto,  Josefa  Cot£^,  and  Catarina  Ruis, 
widow  of  said  Jose  Antonio,  agreed  verbally  to  make  a  partition 
of  said  land,  as  above  bounded,  and  to  apply  to  Jose  Figueroa, 
then  Governor  of  California,  for  the  grant  of  the  same,  accord- 
ingvto  the  division;  that  division  was  thereupon  then  made  be- 
tween them,  of  said  land;  that  said  Governor  did  make  and  issue 
his  several  grants,  dated  May  21,  1834,  one  grant  to  each  of 
said  parties,  for  the  portion  and  parts  of  said  tract  allotted  to 
them  by  said  partition ;  that  by  said  grant,  Juan  Jose  Nieto  had 
two  parcels  thereof,  known  as  the  **  Coyotes"  and  **  Alamitos;" 
to  Manuel  Nieto,  one  part  thereof,  known  as  "Los  Sierritos;" 
to  Catarina  Ruis,  one  part  thereof,  known  as  the  "Bolsas;"  that 
said  part  allotted  upon  said  division,  and  granted  to  Josefa  Cota, 
is  known  as  the  **  Santa  Guertridis,"  being  the  land  sued  for  in 
this  suit;  that  no  grant  had  at  atiy  time  been  made  or  issued  to 
said  Manuel  Nieto  in  his  lifetime,  or  to  his  children  after  his 
death,  or  said  persons,  only  as  above-mentioned;  that  the  chil- 
dren of  said  Manuel  Nieto,  when  so  occupying  the  land  as 
aforesaid,  *claimed  to  be  owners  thereof;  that  in  the  year  [529] 
1827,  Juan  Jose  Nieto  claimed  that  the  land  had  been 
granted  to  his  father,  but  that,  in  the  year  1820,  he  had  been 
ordered  by  the  Governor  (Sola)  of  California  to  kill  the  horses 
thereon,  or  leave  the  rancho,  and  in  obedience  thereto  he  had 
killed  the  horses.  That  after  the  said  grant  of  said  land  to  said 
Josefa  Cota,  she  continued  to  live  upon  said  land  with  her  chil- 
dren, (the  plaintiffs,)  until  the  27th  day  of  December,  1843,  when 
she  conveyed  the  same  by  deed  to  the  defendant,  for  a  full  and 
valuable  consideration,  with  notice  of  no  other  title  than  the 
said  grant  made  to  her  by  the  said  Governor;  and  that  the  said 
defendant  has  continued  in  possession  thereof  from  the  time  of 
sdid  purchase  to  the  present  time;  that  between  the  time  of  said 
purchase  by  said  defendant  and  the  year  1851,  the  defendant 
made  improvements  on  said  land  of  the  value  of.  five  thousand 
dollars,  with  the  knowledge  of  the  plaintiffs,  without  objection 
by  them,  or  claim  to  said  land  being  by  them  made;  that  she  re- 
ceived, in  part  payment  of  said  land,  money,  which  was  bv  her 
applied  to  one  third  of  the  payment  of  a  tract  of  land  which  she 
purchased  in  Los  Angeles,  on  which  she  continued  to  reside  with 
her  children,  the  said  plaintiffs,  until  her  death,  since  which  time 
the  said  plaintiffs  have  continued  to  occupy  and  enjoy  the  same; 
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that  said  Josef  a  Cota  died  in  the  year  1847;  that  the  plaintiSa 
were  born  as  follows:  Petra,  in  the  year  181G;  Concepcion,  in 
tiie  year  1819;  Diego,  in  the  year  1823;  Jose  Antonio,  in  the 
year  1828;  Maria  Dolores,  in  the  year  1830;  and  Jose  Jesus,  in 
ithe  year  1831." 

Upon  these  facts  the  Court  states  the  law  to  be,  that  the  plaint- 
iffs have  no  title  to  the  land  sued  for  in  this  suit,  and  are  not 
entitled  to  recover.  That  the  defendant  is  entitled  to  the  land, 
and  doea  not  unlawfully  detain  the  same.  Wherefore,  the  Court 
.finds  for  defendant,  and  directs  judgment  accordingly. 

The  petition  of  Grijalba  is  as  follows: 

**  To  (he  Superior  Political  Chief: — The  citizen,  Luciano  Gri- 
jalba, a  native  of  the  State  of  Sonora,  and  now  a  resident  of  this 
Territory,  with  a  legal  power  of  attorney  from  the  citizen  Juan 
Jose  Nieto,  whose  rights  and  actions  he  represents  ^before  your 
Excellency,  with  all  due  respect,  and  in  the  most  effective  man- 
ner, would  make  known  that,  in  the  year  1784,  his  Excellency 
ithe  Governor,  Pedro  Fages,  granted  title  to  Manuel  Nieto,  and 
ithe  possession  of  the  land  contained  in  the  map,  which,  with  all 
due  respect  give;  and  that  his  heirs  having  possessed,  amongst 
whom,  Juan  Jose  Nieto  acted  as  the  head,  they  continued  in 
peaceable  possession,  occupying  said  land  as  the  legal  owners; 
m  this  manner  they  have  continued  for  more  then  twenty-nine 
years;  they  have  *     *     *     until  the  present  date    *     *     *     are 

*  *  *  interrupted  in  the  enjoyment  of  their  rights. 
[530]        *'*The  title-papers  having  been  misplaced,  the  proof 

of  the  title  they  had  to  the  land,  he  applied  many  times 
to  the  Superior  Political  Chief,  that  by  virtue  of  the  existing 
proofs  in  the  archives,  he  should  give  him  a  new  title,  but  in 
vain  he  renewed  his  petition,  until  the  kindness  of  your  Excel- 
lency gave  him  attention,  by  giving  him  a  testimonial  of  the 
only  evidence  found  in  the  archives,  but  which  is  sufficient  to 
prove  the  legality  with  which  he  has  occupied  the  above  men- 
tioned land.  As  the  boundaries  are  set  out  in  the  proceedings 
which  I  herewith  enclose,  being  comprised  in  five  useful  leaves, 
to  the  end  that,  admitting  the  same  to  be  sufficient  and  legal, 
you  will  be  so  kind,  through  considerations  of  justice,  and  aa  I 
have  supplicated,  you  will  grant  him  the  corresponding  title,  and 
command  that  judicial  possession  be  given  him.  And  as  I  am 
desirous  that  all  the  heirs  should  enjoy  the  favor  granted  to 
their  deceased  father,  I  therefore  pray  your  Excellency,  if  there 
should  be  no  obstacle  in  the  way,  you  would  order  that  separate 
titles  be  given  to  each  one  for  the  part  that  corresponds  to  him, 
according  as  the  same  is  laid  down  in  the  map,  to  wit:  The 
place  called  *  Santa  Gertrudes,*  to  Josefa  Cota,  and  her  child- 
ren, as  widow  of  Antonio  Maria  Nieto,  deceased;  the  place  called 
*  Las  Bolsas '  to  Dona  Catarina  Ruis,  and  her  children,  as  the 
widow  of  the  deceased  Jose  Antonio  Nieto;  the  place  called 
'Sierritos'  to  Doiia  Manuela  Nieto;  the  balance,  comprising 
the  places  called  the  *  Coyotes,'  *  Alamitos,'  P***alto,  V.,  to 
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him  whom  I  represent,  Dn.  Jose  Nieto,  who,  as  head  of  the 
family,  has  resolved  to  effectuate  these  partitions,  for  the  benefit 
of  his  ******  and  to  avoid  all  pretexts  for  litigation,  and  would 
humbly  pray  that  each  one  be  put  in  possession  of  the  part  that 
to  him,  under  this  view  of  the  subject,  corresponds. 

**  I  supplicate  your  Excellency  to  be  so  kind  as  to  accede  to 
this,  my  solicitude,  whereby  I  shall  receive  peace  and  justice, 
which  I  have  implored. 

*'  Luciano  Grualba. 

*•  San  Dieoo,  26th  July,  a.  d.  1833," 

The  next  in  order  is  the  decree  of  Jose  Figueroa,  of  27th  July, 
1833: 

'*  Having  seen  the  present  petition,  and  having  known,  from 
public  notoriety,  the  peaceable  and  undisturbed  possession 
which  has  been  enjoyed  by  Manuel  Nieto,  and  his  heirs,  of  the 
land  described  on  the  map;  having  seen  the  proceedings  wherein 
was  contained  the  grant  of  said  land,  by  his  Excellency  Gov- 
ernor Pedro  Fages,  to  the  said  Nieto,  complying  with  every 
requisite  deemed  necessary,  in  strict  conformity  with  the  laws 
and  regulations  upon  such  subjects,  under  the  considerations 
expressed  therein,  they  are  declared  owners  in  fee  simple: 
To  Jose  Nieto,  that  *of  all  the  *  Otes,'  '  Alamitos,'  and  [531] 
the  *  Palo;'  to  Dofia  Manuela,  that  of  *  Cerritos; '  to  Dofia 
Josef  a  Cota,  the  widow  of  Antonio  Maria  Nieto,  that  of  '  Santa 
Gertrudes;'  toDofia  Catarina  Buis,  widow  of  said  Jose  Antonio, 
of  the  place  called  *  Bolsas.' 

''Let  the  corresponding  Judge  give  judicial  possession  of  the 
lands  prayed  for,  communicate  the  same  to  the  parties  interested, 
and,  as  the  title-papers  cannot  be  made  out  until  I  arrive  at  the 
capital,  give  them  a  certified  copy  of  this  decree,  provisionally, 
which  will  serve  as  a  safeguard,  to  protect  the  rights  of  the  par- 
ties. 
**  M.  Jose  Figueroa,  Superior  Political  Chief  of  the  Territory, 

and  thus  he  commanded,  decreed,  and  signed,  which  I  hereby 

certify. 

"Jose  FiauEBOA. 

"  AuGusTiN  V.  Zamobano,  Secretary." 

"  Monterey,  Dec.  21,  a.  d.  1833. 
"Fulfill  the  order  contained  in  the  foregoing  decree,  giving 
the  titles,  and  directing  in  them  that  the  judicial  possession  be 
given,  particularly  when  taking  into  consideration  the  ancient 
and  remote  concession  and  possession  which  they  have  had  of 
the  said  lands. 

*'Sfir.  Don  Jose  Figueroa,  Commanding  Brigadier-General,  Su- 
perior Political  Chief  of  the  Territory,  thus  he  commanded, 
and  decreed,  and  signed,  which  I  certify. 

"  Jose  FiauEROA. 
**  AuGusTiN  V.  Zauobano,  Secretary.*' 

After  which  is  the  following  deed  to  Josef  a  Cota. 
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"Jose  Figueroa,  Brigadier-General  of  the  Mexican  Armies^ 
Commanding  Inspector-General,  and  Superior  Political  Chief 
of  the  Territory  of  Upper  California: 

"Whereas,  Dofia  Josef  a  Cota,  widow  of  Don  Antonio  Maria 
Nieto,  has  shown  that  she  is  entitled  to  the  estate  of  the  deceased 
Manuel  Nieto,  and  after  taking  into  consideration  the  ancient 
and  peaceable  possession  which  she  has  of  the  place  known  by 
the  name  of  'Santa  Gertrudes,'  adjoining  the  Mission  of  San 
Gabriel,  and  the  ranchos  'Los  Coyotes'  and  'Cerritos,'  the  pre- 
vious measures  and  investigations  having  been  made  agreeably 
to  the  laws  and  regulations  on  the  subject,  exercising  the  powers 
conferred  upon  me  by  the  decree  of  the  27th  July,  of  the  pre- 
vious year,  I  have,  in  the  name  of  the  Mexican  nation,  declared 
to  the  property  of  the  before-mentioned  land,  declaring  to  her 
the  ownership  thereof,  by  these  presents,  and  that  she  he  put  in 
legal  possession  thereof,  by  these  presents,  exactly  in  conformity 
with  uxe  resolutions  on  this  subject,  made  by  law,  and  subject 

to  the  following  conditions,  to  wit: 
[532]  "*""  1.  That  she  will  submit  to  the  regulations  which' 
are  to  be  made  for  the  distribution  of  vacant  lands,  and 
that,  in  the  meantime,  neither  she,  nor  her  heirs,  shall  have 
power  to  divide  or  sell  the  same;  she  shaU  not  impose  any  land- 
tax,  entail  reversion  or  mortgage,  or  any  other  burden,  be  the 
same  for  pious  uses  or  in  mortmain. 

"  2.  She  may  enclose  it  without  prejudice  to  the  crossings,, 
highways,  and  privileges;  she  shall  enjoy  it  freely  and  exclu- 
sively, destining  it  to  the  use  or  cultivation  which  may  best  suit 
her,  but  within  a  year  she  shall  build  a  house,  and  it  shall  boj 
inhabited. 

"  3.  She  shall  solicit  the  respective  magistrate  to  give  her 
legal  possession,  in  virtue  of  this  title,  by  whom  the  boundaries 
shall  be  traced  out,  in  the  limits  of  which  she  shall  put,  besides 
the  landmarks,  some  fruit  trees,  or  wild  ones  of  some  utility. 

"4.  The  land  of  which  donation  is  made  consists  of  five  tniios^i 
(square  leagues,)  as  the  respective  map  explain?.  The  magis- 
trate who  gives  possession,  shall  cause  the  same  to  be  measured 
according  to  law,  to  show  the  boundaries.  The  map  accom- 
panies the  proceedings,  and  the  overplus  shall  remain  to  the  na- 
tion for  the  necessary  uses. 

"5.  If  she  shall  violate  these  conditions,  she  shall  lose  her 
right  to  the  land  thus  granted,  and  it  may  be  denounced  by 
another. 

"  I  consequently  command  that  these  presents,  being  held 
firm  and  valid,  a  record  be  made  thereof  in  the  respective  book, 
and  they  be  delivered  to  the  party  interested,  for  her  security 
and  future  ends. 

"  Given  in  Monterey,  on  the  22d  day  of  May,  a.  n.  1834. 

"JoSEFlGUEBOi^ 

**  AuGusTiN  V.  Zamobano,  Secretary.** 

Plaintiffs  appealed. 
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This  case  was  first  decided  in  October  Term,  1856,  but  a  re- 
hearing being  granted,  was  finally  decided  at  idiis  Term. 

Brent  and  Hepbwm^  for  Apx>ellant8. 

Jl  E.  Scott  and  Baldwin  and  McDougaU,  for  Respondent. 

[The  bhefs  of  cotinsel  having  been  allowed  to  be  withdrawn, 
under  order  of  Court,  to  be  used  on  the  new  trial  ordered,  the 
!Beporter  is  unable  to  insert  them.] 

MmiBAT,  C.  J.,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  Court;  on  the  first  hearing  of  this  cause — Hey- 
DEXFELDT,  J.,  and  Terry,  J.,  concurring. 

We  shall  not  take  up  the  arguments  of  the  counsel  in 
the  *order  in  which  they  were  made,  as  it  will  not  be  nee-    [533] 
essary  to  pass  on  all  the  points  raised. 

The  finding  of  the  Court  below,  that  Manuel  Nieto,  the  ances- 
tor of  the  plaintiffs,  entered  into  possession  by  virtue  of  a  per- 
mission, or  license,  from  the  Spanish  Government,  to  graze  his 
cattle  thereon,  and  not  under  a  deed,  or  grant,  is  undoubtedly 
correct,  if  drawn  alone  from  the  parol  evidence  adduced  to  rebut 
the  presumption  of  (^  grant,  which  would  arise  from  his  ancient 
X)OSsession  and  occupation;  for  the  presumption  of  a  grant  aris- 
ing from  these  circumstances,  like  any  other  presumption,  may 
be  rebutted  by  proof. 

The  finding  of  the  Court,  however,  in  the  present  case,  as  we 
think,  was  against  the  legal  effect  of  the  decree  of  July  27,  1833, 
which  expressly  recites  that  the  land  in  question  had  been 
granted  to  Nieto,  and  that  he,  the  Governor,  had  seen  the  pro- 
ceedings wherein  was  contained  the  grant  of  said  land  by  his 
Excellency  Governor  Pedro  Fages. 

Admitting,  for  the  sake  of  the  argument,  Nieto  never  had  any 
title  to  land  in  dispute,  except  a  mere  permission  to  occupy,  in 
other  words,  that  he  was  a  mere  tenant-at-will  of  the  Spanish 
crown,  still  it  cannot  be  denied,  that  even  if  the  fee  was  in  the 
government  of  Mexico,  at  the  date  of  this  decree,  she  would  be 
estopped  from  denying  the  title  of  Manuel  Nieto  and  his  heirs. 
In  other  words,  whether  the  land  belonged  to  Mexico,  or  not, 
Figueroa,  as  the  political  chief  of  the  territory,  had  the  author- 
ity to  bind  the  government  by  his  acts  or  admissions  in  relation 
to  the  public  lands,  and  having,  in  a  solemn  decree,  declared  the 
title  of  said  lands  was  originally  in  Manuel  Nieto,  the  govern- 
ment was  estopped  from  denying  such  admission,  or  re-granting 
the  premises  to  another.  When  this  decree,  which  is  the  foun- 
dation of  the  subsequent  grant,  is  examined  in  connection  with 
the  petition  of  Grijalba,  and  the  grant  to  Josefa  Cota,  all  doubt 
upon  the  subject  is  at  once  relieved. 

The  petition  has  already  been  set  out,  and  states,  in  substance, 
what  is  published  in  the  decree,  viz:  that  Manuel  Nieto  held 
the  land  in  question  by  a  grant  which  had  been  lost.  The  deed 
recites: 
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''That  whereas,  Josef  a  Cota,  wife  of  Don  Antonio  Maria 
Nieto,  has  shown  that  she  is  entitled  to  the  estate  of  the 
deceased,  Manuel  Nieto,  and,  taking  into  consideration  the 
ancient  and  peaceable  possession  whioh  she  has  had  of  the 
place,"  etc. 

How  had  Josefa  Cota  shown  herself  entitled  to  the  estate  of 
her  husband?  Certainly  in  no  other  way  than  by  the  petition  of 
Grijalba,  and  if  entitled  to  the  estate,  what  was  her  interest? 
Simply  such  as  might  arise  by  reason  of  her  position,  as  the 
natural  and  legal  guardian  of  her  children,  the  infant  heirs  of 
Manuel  Nieto,  deceased. 

The  deed  goes  on,  and  recites  that  it  is  made  in  con- 
[534]  formity  *with  the  previous  decree  of  July  27th,  1833.  No 
new  title  is  attempted  to  be  given,  but,  as  we  think  by 
reference  to  this  decree,  it  was  the  intention  of  Figueroa  to  de- 
clare the  heirs  of  Manuel  Nieto  to  be  the  owners  of  the  land  by 
virtue  of  a  pre-existing  deed,  and  to  assign  to  each  one  his  share 
by  way  of  partition,  as  he  most  undoubtedly  had  the  right 
to  do. 

The  argument  that  the  document  through  which  the  plaintifiTa 
claim  is  not  a  grant,  but  a  simple  recognition  of  title,  is  strength- 
ened by  the  fact  that  different  words  are  employed  in  it  from 
those  ordinarily  used.  The  depositions  of  C.  E.  Carr,  Clerk  of 
the  United  States  District  Court  for  the  Southern  District  of 
California,  and  Capt.  H.  W.  Halleck,  both  of  whom  have  been 
officially  connected  with  the  ancient  records  of  California,  and 
have  examined  them,  show  that  the  word  conceder,  to  grant,  was 
technical,  and  that  the  word  declarar,  to  declare,  had  probably 
never  been  used  except  in  the  single  case  of  the  Nieto  grants; 
and  that  these  grants  ordinarily  contained  the  provision  of  sub- 
jection to  the  approval  of  the  Assembly. 

It  is  contended  that  the  fact  that  the  deed  to  Josefa  Cota  con- 
tains conditions,  the  non-compliance  with  which  subjects  the 
land  to  forfeiture  and  denouncement,  is  an  argument  going  to 
show  that  the  Governor  believed  he  was  making  a  new  grant, 
instead  of  declaring  the  title  to  be  in  the  heirs  of  Nieto,  by  a 
prior  one;  otherwise,  these  words  would  not  have  been  inserted, 
as  he  had  no  power  to  annex  conditions  to  a  previous  perfect 
title.  The  answer  to  this  is,  that  the  deed,  as  before  said,  was 
made  in  conformity  with  the  decree,  and  as  the  title  was  admit- 
ted to  be  in  Nieto,  the  conditions  were  of  no  effect,  and  ought 
not  properly  to  have  been  inserted  in  the  document. 

This  view  of  the  legal  effect  of  the  grant  by  Figueroa  to  Jo- 
sefa Cota,  would  be  conclusive  upon  the  rights  of  the  parties, 
were  it  not  for  a  fact  in  the  record  upon  which  there  appears  to 
be  no  finding  of  the  Court,  and  which  seems  not  to  have  entered 
into  consideration  in  the  decision  of  the  case  below;  that  is, 
that  the  sale  to  Carpenter,  the  grantor  of  the  defendants,  was 
made  in  pursuance  of  a  decree  of  the  Court  of  First  Instance  of 
Los  Angeles,  and  that  the  Judge  of  said  Court  made  said  order 
of  sale  in  conformity  with  the  direction,  in  writing,  of  Michelto- 
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rena,  at  that  time  Govemor  of  California,  Tested  ^th  plenary 
powers.  It  is  in  evidence  that  these  orders  were  based  upon  the 
representation  of  Josef  a  Cota,  the  natural  guardian  of  the  infant 
heirs,  and  that  the  land  was  sold  and  the  proceeds  applied  to 
their  maintenance  and  support. 

Now,  whether  the  Court  of  First  Instance  had  the  inherent 
power  to  order  a  sale  in  such  cases,  or  not,  is  a  matter  of  little 
consequence,  inasmuch  as  the  proceeding  was  authorized  bj  the 
0^OTemor,  who  was  vested  with  all  power,  and  whose  acts  the 
law  presumes  to  have  been  done  correctly. 

'^'On  this  point  we  are  satisfied  that  the  plaintiffs  are    [535] 
not  entitled  to  recover,  and  although  the  judgment  below 
was  against  them,  for  different,  and  as  we  suppose,  wrong  rea- 
sons, still,  as  the  result  is  correct,  we  will  not  disturb  it. 

On  the  rehearing  at  this  Term,  Muhbay,  C.  J.,  delivered  the 
opinion  of  the  Court — Tebry,  J.,  concurring. 

In  the  previous  opinion  of  this  Court,  the  judgment  of  the 
District  Court  was  affirmed,  not  upon  the  view  taken  of  the  case 
by  the  Court  below,  but  on  the  ground  that  the  sale  of  the  prop- 
erty in  question  by  Josefa  Cota  was  authorized  by  the  Governor 
of  the  Territory  and  a  Judge  of  the  First  Instance. 

Upon  a  pertition  for  a  rehearing,  oiu:  attention  has  been  called 
to  the  fact  that  the  defense  on  which  our  opinion  was  predica- 
ted, was  abandoned  in  the  Court  below.  Under  these  circum- 
stances, the  judgment  must  be  reversed;  and  as  it  appears  from 
the  record,  that  the  defendant  may  have  a  defense  to  the  action 
on  the  ground  assumed  by  this  Court  as  the  basis  of  its  former 
decision,  a  new  trial  is  ordered. 


SAYKE  V.  NICHOLS.* 

1  Agent,  Efpkct  op 'when  Attached  to  Sionjltuse. — ^The  word  "agent," 
appended  to  the  Hignatnro  of  the  agent,  is  not  mere  **descTiptio  personoB,** 
but  iH  the  desi^ipiation  of  the  capacity  in  which  he  acted. 

1  Idem.— LiABiLriT.— Where  a  bill  of  exchange  was  headed  with  the  name  of 
a  banking-office,  and  when  paid,  was  to  be  charge^  to  that  office,  and  was 
signed  by  a  person  as  agent:  Jltld,  that  the  agent  was  not  personally 
responsible  thereon. 

InEM. — Cannot  D^xkoatis  Discbetionast  Powebs. — An  agent  cannot  dele- 
gate discretionary  powers,  bat  be  may  delegate  mere  mechanical  powers 
or  duties. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

Sayre,  the  holder  of  the  following  draft,  after  protest  for  non- 
payment, sued  the  defendant,  C.  P.  Nichols,  thereon: 

*8aaie  case,  6  Cal.  487. 

1.  Cited  Davidson  v.  DalUu,  8  Cal.  247;  Ball  v.  Crandda,  29  Gal.  S71;  BUmchard  v.  XdvU, 
Gal.  8up.  Ct.,  April  7, 1871,  not  reported;  Gerber  t.  SteaaH,  1  Mont.  177;  Tannatti  t.  No- 
Hanoi  B.  1  Colorado,  286.    Doubted  Gillig  t.  Lake  BigUr  Boad  Co.,  2  Ner.  228. 
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13,000.  No.  2,123. 

Adams  &  Co.'s  Express  Ain>  Banking  House,  ) 
Mormon  Island,  Feb.  21,  1855.  ) 

Pay  to  A.  G.  Sayre,  or  order,  three  thousand  dollars,  Talue 
received^  and  charge  same  to  account  of  this  office. 

C.  P.  Nichols,   .    . 
Per  G.  W.  Cobby,    ^^• 

To  Messrs.  Adams  &  Co.,  Sacramento. 
Endorsed,  ''A.  G.  Sayre,  G.  W.  C* 

The  testimony  introduced,  under  the  exception  of  plaintiff, 
showed  the  defendant  was  the  agent  of  Adams  &  Co.  at 
[536]  Mormon  *Island,  and  that  Corey  was  his  clerk,  who  had 
been  authorized  to  sign  defendant's  name  to  drafts,  and 
that  papers  so  signed  had  been  paid  at  various  times  by  Adams 
&  Co.;  that  Corey  was  in  the  employ  of  Adams  &  Co.,  and  was 
paid  by  Adams  &  Co. ;  that  the  firm  of  Borland  &  Sayre,  of  which 
plaintiff  was  a  member,  deposited  with  Adams  &  Co. ;  that  Corey, 
in  signing  the  bill,  intended  to  place  the  word  **  agent"  opposite 
the  name  of  defendant.  There  was  also  evidence  showing  that 
the  fact  was  notorious  that  *' defendant"  was  only  engaged  in 
selling  drafts  as  the  agent  of  Adams  &  Co.  The  Court  below 
gave  the  jury  the  following  instruction,  to  which  plaintiff  ob- 
jected: 

**  If  you  believe,  from  the  evidence,  that  the  plaintiff,  when  he 
took  the  draft,  knew  that  Nichols  was  acting  as  the  agent  of 
Adams  &  Co. ,  and  that  he  purchased  the  draft,  knowing,  at  the 
time,  that  Nichols  signed  it  as  the  agent  of  Adams  &  Co. ;  and 
that  he  took  the  draft,  knowing  it  to  be  the  drsdi  of  Adams  & 
Co.;  and  in  purchasing  it,  purchased  it  on  the  credit  or  faith  of 
Adams  &  Co.,  and  not  on  the  individual  credit  of  Nichols,  then 
you  will  find  for  the  defendant;  otherwise,  for  the  plaintiff." 

The  jury  foimd  for  the  defendant,  judgment  being  rendered 
thereon.    Plaintiff  appealed. 

Balston  S  Wallace,  for  Appellant. 

The  appellant  in  this  case  insists  that  no  evidence,  parol  or 
oral,  can  be  introduced  to  vary,  explain,  or  in  any  wise  contra- 
dict the  terms  of  a  written  instrument,  unambiguous,  intelligi- 
ble, and  complete. 

In  this  case,  the  bill,  or  check,  in  controversy,  is  composed  of 
perspicuous,  unambiguous  terms,  at  once  bringing  it  within  the 
ordinary  rules  of  construction  without  reference  to  extrinsic  or 
collateral  matter,  or  the  light  of  surrounding  circumstances. 

Nothing  is  clearer  than  tiie  general  rule,  that  ^^ patents  ambiguU 
tas"  being  instiinsic,  cannot  be  remedied  by  the  introduction  of 
parol  evidence. 

In  support  of  the  above  positions,  appellant  invites  the  atten- 
tion of  the  Court  to  the  following  authorities,  which  he  deems 
conclusive:  Slackpole  v.  Arnold,  11  Mass.  27;  Pentzr,  Stanton, 
10  Wend.  271;  HiU  v.  Bannitster,  8  Cow.  31;  2  Phillips'  Ev.  350; 


Digitized  by  VjOOQ IC 


April,  1857.]  Satre  v.  Nicholb.  637 

2  Starkie'B  Ev.  364,  to  Sec.  68;  Hunt  v.  Adams,  7  IVIass.  83;  John- 
son V.  DaUon,  1  Cow.  643;  Shunkland  v.  The  City  o/  Washington, 
6  Pet.  394;  Snyder  v.  Hard,  8  Tex.  98;  MoU  v.  Bicks,  1  Cow.  613; 
1  Greenleaf'B  Ev.  369. 

From  an  examination  of  the  foregoing  authorities,  it  will  be 
apparent  that  the  position  of  appellant,  as  to  the  inadmissibility 
of  unwritten  testimony  to  vary  or  explain  that  which  is  writ- 
ten, is  fully  sustained,  being  the  couuuon  law  doctrine  on  the 
subject. 

The  construction  of  all  contracts  and  documents  is  for 
the  ad-*judication  of  the  Court,  and  not  the  jury.    {Dwi-   [637] 
tielle  V.  H(mriquez,  1  Cal.  387.) 

The  maxim  of  the  common  law,  "  Delegata  potestas  non  potest 
delegari"  is  applicable  in  this  case.  Nicholas,  as  agent  of  Ad- 
ams &  Co.,  exercised  only  a  delegated  authority  from  Adams  & 
Co.  He  could  not  delegate  the  power  to  Corey,  being  a  trust 
reposed  in  him  personally  by  the  principal,  confiding  in  his 
abihty  to  perform  the  duties  of  the  trust. 

Finally  the  appellant  insists  that  the  Court  have  decided  that 
the  draft,  or  check,  in  controversy,  is  that  of  respondent,  Nich- 
ols, and  that  he  is,  from  the  terms  of  the  same,  liable.  The  de- 
cision of  this  Court,  upon  said  bill,  or  check,  to  the  effect  that 
the  word  **  agents  "  is  simply  "  deacriptio  persona:  "  and  does 
not  affect  the  liability  of  the  respondent  in  this  case,  is  conclu- 
sive on  this  point.  See  the  case  of  Sayre.Y.  Nicholas,  October 
Term,  1866. 

Robinson,  Beatty  d:  Botts,  for  Respondent. 

In  the  cases  cited  by  the  appellant,  the  name  of  the  principal 
nowhere  appears  upon  the  face  of  the  instrument  sued  on.  Now 
this  draft  differs  from  the  promissory  notes  in  those  cases,  inas- 
much as  it  appears  on  the  face  of  this  draft,  that  it  was  headed 
*'  Banking  House  of  Adams  &  Co.,"  and  is  addressed  to  Adams 
&  Co.,  the  alleged  principals.  In  Brochcay  v.  Allen  ^17  Wend. 
40),  the  Court  held  that  the  defendants,  who  had  oeen  sued 
upon  a  promissory  note  which  they  had  signed  with  their  names, 
adding  thereto  their  names,  "  Trustees  of  Baptist  Society," 
might  show  by  parol  that  the  note  was  given  by  them  as  agents 
of  a  corporation,  for  a  debt  of  the  corporation,  and  that  these 
facts  were  known  to  the  payee. 

But  the  words  of  this  draft  ''charge  the  same  to  account  of 
this  office,"  are  pregnant  with  meaning .  To  whom  is  the  amount 
of  a  bill  of  exchange  to  be  charged  ?  Why  to  the  drawer  of 
course,  and  e  converso,  who  is  the  drawer  ?  Why  he  who  has 
received  the  consideration,  and  to  whom  the  amount  is  to  be 
charged.  And  who  is  this  in  the  case  before  us  ?  Who  can  it 
be  but  the  office  at  Mormon  Island,  to  which  the  consideration 
was  paid,  and  to  which  the  draft  was  to  be  charged. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebby,  J., 
concurring. 
This  case  was  before  ^bift  Court  at  the  October  Term,  1866,  6 
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Cal.  4S1,  when  the  judgment  of  the  District  Court  was  reversed 
and  the  cause  remanded.  Another  trial  was  had,  and  a  verdict 
and  judgment  given  for  defendant,  from  which  the  plaintiff 
again  appeals  to  this  Court.  A  copy  of  the  bill  is  given  in  the 
report  of  the  case,  which  is  correct  except  in  one  particular. 
Instead  of  the  word  "agent,"  at  the  end  of  Nichols' 
[538]  name,  it  *should  have  been  thus:  "C.  P.  Nichols,  per 
George  W.  Corey,  agents." 
It  was  decided  by  this  Court,  when  the  case  was  up  before, 
that  the  word  **  agent,"  appended  to  the  name  of  the  agent,  had 
always  been  held  as  merely  descriptio  personas,  and  in  no  re-' 
spect  affected  his  liability.  The  current  of  decisions  certainly 
supports  this  view.  But  I  confess  I  could  never  understand  the 
reason  upon  which  this  rule  was  founded.  When  a  party  aj)- 
pends  to  his  name  the  place  of  his  residence,  as,  for  example, 
Charles  Carroll  of  Carrolton,  or  affixes  a  letter  to  his  name,  as 
John  Smith,  T.,  I  can  well  understand  that  he  intends  by  tbi?  a 
description  of  the  person;  but  when  he  appends  the  term,  agent, 
or  other  term  of  like  import,  I  cannot  understand  it  as  a  de- 
6<^ription  of  the  person,  but  I  take  it  to  be  a  clear  designation  of 
the  capacity  in  which  the  party  acts.  To  use  the  general  word 
agent,  as  descriptive  of  a  particular  person,  would  seem  to  be 
entirely  improper.  And  as  the  sole  object  of  a  Court  in  con- 
struing written  instruments,  is  to  arrive  at  the  true  intention  of 
the  parties,  it  would  seem  that  this  rule  has  been  established  by 
explaining  the  true  meaning  of  the  instrument  entirely  away, 
contrary  to  the  good  sense  of  the  thing,  and  the  evident  intent 
of  the  parties.  For  I  cannot  believe  that  a  person  signing  his 
name  and  appending  the  word  ''agent"  to  it,  ever  did  intend 
anything  else  than  a  designation  of  the  capacity  in  which  he 
acted.  If  a  party  sign  a  promissory  note,  and  append  to  his: 
name  the  word  "  security,"  or  **  surety,"  he  only  means  to  bind 
himself  as  such  and  not  as  a  principal.  (Bryan  v.  Beny,  6  Cal. 
394;  LigJUsicnie  v.  Laurencel,  4  Cal.  277.)  So,  if  a  party  append  toi 
his  name  the  word  "  agent,"  he  clearly  designates  the  capacity 
in  which  he  acts,  and  he  thus  designates  such  capacity  for  the 
evident  purpose  of  showing  that  he  intends  to  bind  himself  only 
in  that  capacity.  By  assuming  to  act  as  agent  he  does  guaranty 
his  authority  thus  to  act,  and  no  more.  The  party  who  takes 
the  paper  is  not  bound  to  take  it  in  that  form.  He  is  bound  to 
know  the  contents  of  the  paper,  and  knowing  the  contents,  he  is 
bound  by  the  express  intention  of  the  party  signing  it.  There 
can  be  no  difference  in  principal,  as  there  is  no  difference  in  the 
interest,  between  the  case  of  a  surety  appending  the  word 
"  surety"  to  his  name,  and  the  case  of  an  agent  appending  the 
word  **  agent."  And  to  use  the  forcible  language  of  this  Court 
in  the  case  of  Bryan  v.  Berry:  "  Is  not  the  meaning,  sense,  and 
information,  conveyed  alike  in  both  cases  ?"  And  I  must  think 
that  this  rule,  which  seems  to  do  entire  justice  to  the  plain  in- 
tention of  the  parties,  has  forced  the  Courts  to  admit  parol  tes- 
timony in  many  cases,  to  explain  ox  vary  the  terms  of  written 
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instruments,  in  yiolation  of  that  statutory  rule,  that  when  the 
meaning  can  be  collected  from  the  writing,  that  meaning 
must  prevail.  Thd  rule  that  the  word  *'^  agent,"  appended  [539] 
to  the  name  of  the  agent,  is  merely  a  description  of  the 
person,  is  not,  in  my  view,  sustained  by  common  sense;  *and 
when  a  rule  is  not  sustained  by  common  sense,  well  understood 
and  legitimately  applied,  it  is  certain  to  be  wrong. 

But  conceding  the  rule  to  exist,  as  laid  down  in  the  foitner 
opinion  in  this  case,  will  it  apply  to  the  bill  upon  which  this  suit 
is  brought? 

The  case  of  Stacbpole  y.  Arnold  (11  Mass.  31),  has  been  cited 
and  relied  upon  by  the  learned  counsel  for  the  plaintiff,  and 
seems  to  lay  down  the  proper  rule  upon  this  subject.  The  notes, 
in  that  case  were  executed  by  Cook  &  Foster,  who  signed  their 
own  names,  without  any  qualification.  There  was  nothing  upon 
the  face  of  the  notes  to  show  that  they  executed  them  as  agents, 
of  for  the  defendant.  The  fact  that  they  were  agents  of  defend- 
ant, and  the  tiansaction  was  for  his  benefit,  was  indeed  proved, 
by  parol,  but  this  proof  made  the  notes  different  instruments 
from  what  they  purported  to  be  upon  their  face;  and  the  clear 
and  intelligible  rule  established  by  the  Court,  in  that  case,  is 
well  expressed  in  the  syllabus: 

'<  When  one  makes  a  written  contract,  intending  to  act  therein 
as  the  agent  of  another,  and  to  bind  his  principal,  it  is  neces- 
sary that  it  should  appear  in  the  contract  itself,  that  he  acts  as 
such  agent." 

**  Oral  testimony  is  not  admissible  to  contradict,  vary,  or  ma- 
terially affect,  by  way  of  explanation,  any  written  contract, 
whether  within  the  Statute  of  Frauds  or  not,  provided  the  con- 
tract is  perfect  within  itself,  and  is  capable  of  a  clear  and  intel- 
ligible exposition,  from  the  terms  of  which  it  is  composed." 

The  same  intelligible  principle  was  also  held  in  the  subse- 
quent case  of  Mayhew  v.  Prince  (11  Mass.  53).  In  this  case  the 
bills  of  exchange  were  drawn  by  the  defendant,  on  Higginson, 
Dodge  &  Co.,  a  mercantile  house  of  New  York,  of  which  Stephen 
Higginson,  Jr.,  of  Boston,  was  the  principal  partner,  and  the 
bills  were  payable  to  plaintiffs,  or  their  order,  and  by  the  tenor 
of  them,  were  to  be  placed  to  the  debit  of  Stephen  Higginson, 
Jr.,  when  paid.  It  was  fully  proved,  by  parol,  that  defendant 
was  acting  as  the  agent  of  Stephen  Higginson,  Jr.,  and  that 
plaintiffs  knew  that  fact,  at  the  time  of  taking  the  bills,  but 
those  facts  were  not  permitted  to  vary  the  meaning  of  the  par- 
ties, as  expressed  in  the  bills  themselves,  and  the  defendant  was 
held  "as  the  responsible  drawer,"  because  he  put  "his  own 
name  to  them,  without  any  qualification."  And  the  circum- 
stance that,  in  the  body  of  the  blils,  the  drawees  were  directed 
to  charge  the  amount  paid  upon  the  bills  to  Stephen  Higginson, 
Jr. ,  was  not  sufficient  to  show,  upon  the  face  of  them,  that  the 
defendant  only  acted  as  the  agent  of  Stephen  Higginson,  Jr. 
So  far  as  the  bills,  upon  their  face,  went  to  show  the  re- 
lation ex-^isting  between  Prince  and  Higginson,  they   [540] 
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y^ere  indefinite  and  uncertain.  It  might  well  have  been  the  fact; 
that  Higginson  was  indebted  to  Prince,  and  Higginson,  Dodgei 
&  Co.  to  Higginson,  and  that,  by  mutual  agreement.  Prince 
was  authorized  to  draw  the  bills,  as  a  mode  of  payment.  In 
such  case,  he  would  not  be  liable  upon  the  bills,  to  repay  the 
drawees,  as  the  amount  paid  upon  the  bills  was,  by  his  express 
directions,  to  be  charged  to  Higgiasou,  and  not  to  him.  And 
Justice  Pabker,  in  delivering  the  opinion  of  the  Court,  very  justly 
said: 

''It  seems  to  be  a  general  principle  that  the  signer  of  any  con- 
tract, if  he  intends  to  prevent  a  resort  to  himself  personally, 
should  express  in  the  contract  the  quality  in  which  he  acts." 

The  true  result  of  these  cases  would  then  seem  to  be  thisr 
that  the  capacity  in  which  the  party  acted  in  signing  his  name 
to  an  instrument,  must  appear  alone  upon  the  face  of  the  instru- 
ment itself;  and  if  not  so  apparent,  he  must  be  presumed  to 
have  acted  in  his  own  individual  capacity,  and  be  held  respon- 
sible accordingly. 

In  the  case  of  PirUz  v.  Stardon  (10  Wend.  271),  it  was  held,  as 
substantially  stated  in  the  syllabus  of  the  case,  that  "a  person 
may  draw,  accept,  or  endorse  a  bill  by  his  agent,  and  it  will  be 
as  obligatory  upon  him  as  though  it  was  done  by  his  own  hand; 
but  the  agent  in  such  case  must  either  sign  the  name  of  the 
principal  to  the  bill,  or  it  must  appear  on  the  face  of  the  bill 
itself,  in  some  way  or  other,  that  it  was  in  fact  done  for  him,  or 
the  principal  will  not  be  bound;  the  particular  form  of  the  exe- 
cution is  not  material,  if  it  is  substantially  done  in  the  name  of 
the  principal."  And  in  the  case  of  Evar^js  v.  Wells  (22  Wend. 
325),  it  was  held,  that  ''if  it  can  upon  the  whole  instrument  be 
collected  that  the  true  object  and  intent  was  to  bind  the  princi- 
pal, and  not  merely  the  agent.  Courts  of  Justice  will  adopt  that 
construction  of  it,  however  informally  it  may  be  expressed." 

The  principles  laid  down  in  these  cases  would  seem  to  be  en- 
tirely correct;  and  when  applied  to  the  bill  of  exchange  upon 
which  this  suit  was  brought,  would  seem  to  be  decisive,  prima 
facie,  for  the  defendant.  There  are  three  circumstances  that^ 
combined,  leave  no  doubt  as  to  the  expressed  intention  of  Nich- 
ols, the  defendant: 

1.  The  bill  is  headed  "Adams  &  Co.'s  Express  and  Banking 
Office,  Mormon  Island." 

2.  The  amount  of  the  bill,  when  paid,  was  to  be  charged  *'  to. 
the  account  of  this  office." 

3.  The  bill  was  signed  by  Nichols,  as  agent. 

These  circumstances  being  all  stated  upon  the  face  of  the  bill^ 
would  seem  ample  to  show  the  intention  of  the  parties.     I  have 
not  been  able  to  find  any  adjudged  case  where  all  these 
[541]    circum-'^stances  concurred,  and  the  agent  yet  held  liable 
personally.     The  cases  cited  do  not  come  up  to  the  cir- 
cumstances of  this  case. 

In  the  case  of  HiUs  v.  Bannider^  8  Carver,  31,  a  note  signed 
by  defendants^  with  the  addition  of  "  Trustees  of  Union  Beng- 
al 
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ioua  Society,  Phelps,"  was  held  binding  upon  the  defendants 
personally.  To  the  same  effect,  other  casea  will  be  found  in; 
Paley  on  Agency,  page  381,  note  7. 

In  the  case  of  Snyder  v.  Eurd^  8  Tex*  98^,  the  suit  was  brought 
on  the  following  instrnment; 

"$206  68,  Galveston,  Nov.  30th,  1849. 

"  Due  Snyder  &  Boney  or  order,  by  schooner  Cornelius  and 
owners,  for  supplies  and  materials  received,  the  sum  of  two 
hundred  and  six  dollars  and  sixty-eight  cents,  payable  at  Gal- 
veston, ten  days  after  date*  "William  Hurd." 

Upon  which  it  was  held:  Ist.  That  the  presumption  was  that 
Hurd  was  master  of  the  vessel,  and  liable,  as  such,  on  the  in- 
strument; and,  2d.  That  if  he  claimed  to  be  merely  an  agent, 
he  was  still  liable  on  the  instrument,  in  the  absence  of  proof  of 
his  authority  to  act  in  that  capacity,  and  of  the  disclosure  of 
such  agency,  at  the  time  of  the  contract. 

lu  the  case  of  3fott  v.  Hicks,  1  Cow.  513,  the  note  was  endorsed 
by  the  payer,  in  this  way:  ''Israel  Harsiield,  agent;*'  and  the 
endorser  was  held  not  liable,  though  it  did  not  appear  that  he 
was,  in  fact,  agent.  The  late  case  of  Hicks  v.  Hinde,  9  Barb. 
528,  is  a  very  important  case,  as  most  of  the  cases  are  therein 
reviewed,  and  the  case  of  HiU  v.  Bannister,  8  Cow.  32,  was  after- 
wards overruled  by  the  case  of  Brockway  v.  AUen,  17  Wend.  41. 
In  this  case  of  Hicks  v.  Hinde,  the  authority  of  the  case  of  Tqft 
V.  Brewster,  9  John.  334,  is  shallow,  and  the  decision  of  the 
Chancellor,  in  Evans  v.  Wells,  22  Wend.  335,  and  of  Molt  v. 
Hicks,  1  Cow.  513,  confirmed.  It  was  also  held,  in  the  case  of 
Hicks  V.  Hinde,  that  the  drawer  of  a  bill  of  exchange,  "may, 
like  an  endorser,  add  to  his  signature  restrictive  or  qualifying 
words,  to  exempt  himself  from  personal  liability."  **  The  ac- 
ceptor of  a  bill  of  exchange,  like  the  maker  of  a  note,  is  consid- 
ered as  the  original  and  principal  debtor."  In  this  case,  the 
draft  was  drawn  by  Hinde,  as  agent,  on  L.  T.  Beardsley,  and  in 
favor  of  Hicks,  the  plaintiff.  Hinde  signed  the  draft,  "John 
Hinde,  agent."  The  plaintiff  knew  that  Hinde  had  authority  to 
draw  the  draft  at  the  time  it  was  made,  and  the  Court  decided 
that  Hinde  was  not  responsible,  although  the  name  of  the  prin- 
cipal was  not  upon  the  draft,  but  was  otherwise  known  to  the 
plaintiff.  So  in  the  case  of  Babcock  and  others  v.  Beaman,  11 
N.  Y.  200,  the  defendant,  who  was  treasurer  of  a  corporation, 
endorsed  a  note,  the  property  of  the  corporation,  in  this  form: 
**R.  Beaman,  Treasurer,"  and  he  was  held  not  personally 
♦liable.  In  the  case  of  Maher  v.  Overton,  9  La.  115,  it  [542] 
was  decided  that  in  an  action  by  the  acceptors  of  a  bill 
against  the  drawer,  who  directed  it  to  be  charged  to  account  of 
the  steamer  Walter  Scott,  the  agency  of  the  drawer  is  apparent 
on  the  face  of  the  bill,  which  negatives  the  idea  that  he  was  to 
be  personally  bound. 

It  would  seem  clear  from  these  cases  that  where  the  agent 
discloses  tlie  name  of  the  principal,  or  that  fact  is  otherwise 
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known  to  the  party  receiving  the  bill,  at  the  time  the  same  is 
made,  then  the  agent  is  not  responsible,  though  the  name  of  the 
principle  be  not  stated  on  the  face  of  the  paper,  and  only  the 
name  of  the  agent  be  signed,  with  the  term  **  agent"  appended 
to  it.  And  as  to  the  question,  whether  plaintiff  knew  the  fact 
that  defendant  only  acted  as  agent  of  Adams  &  Co. ,  the  evidence 
seems  ample,  and  the  jury  have  so  found. 

But  it  is  objected,  on  the  part  of  the  plaintiff,  that  the  bill  is 
signed  by  Corey,  for  Nichols;  and  that,  therefore,  Adams  &  Co. 
would  not  be  bound,  as  Nichols  could  not  delegate  his  authority. 
(5  Pet.  389.)  **  It  is  a  general  rule  of  law  that  a  delegated  au- 
thority cannot  be  delegated."  This  rule  is  well  expressed  in  the 
syllabus  of  the  case  of  Commercial  Bank  of  Erie  v.  Martin  &  Fox, 
1  Hill,  501 :  **  An  agent  cannot  delegate  any  portion  of  his-power 
requiring  the  exercise  of  discretion  or  judgment;  otherwise,  how- 
ever, as.  to  powers  or  duties  merely  mechanical  in  their  nature. 
Hence,  if  empowered  to  bind  his  principal  by  an  accommodation 
acceptance,  he  may  direct  another  to  write  it,  having  first  deter- 
mined the  propriety  of  the  act  himself;  and  it  will  bind  the 
principal,  though  naming  the  delegate  and  not  the  agent,  as  the 
one  exercising  the  power." 

Now,  whether  the  particular  check  in  this  case  was  executed 
by  Cory  for  Nichols,  in  his  presence  and  by  his  direction,  may 
not  have  been  sufficiently  shown;  but  it  was  proven  that  drafts 
drawn  and  signed  in  the  same  way,  had  been  paid  by  Adams  & 
Co.,  and  they  thus  confirmed  the  authority  of  Corey  to  sign  the 
name  of  Nichols. 

In  any  view  I  can  take  of  the  case,  the  decision  of  the  District 
Court  should  be  affirmed.  I  think  the  draft  upon  its  face  pur- 
ports to  be  the-  draft  of  Adams  &  Co. ,  and  before  Nichols  could 
be  made  liable,  it  must  be  shown  that  he.  was  guilty,  of .  deceit  in. 
drawing  the  draft  without  authority. 

Judgment  affirmed. 


[543]  *NAGLEE  v.  PALMEK  Er  At. 

1  Equxtt—Set-opf,  when  Justifikd. — As  a  general  propositibii,  the  mero  «- 
istence  of  cross  demands  will  not  justify  a  set-on  in  a  Court  of  Chancery. 
There  must  be  some  peculiar  circumstances,  based  upon  equitable 
grounds,  to  warrant  the  Court  in  interfering. 

^  Skt-off,  when  Authobized. — To  authorize  a  set-off  at  law,  the  debts  must 
be  between  the  parties  in  their  owu  right,  and  must  be  of  the  same  kind 
and  quality,  and  be  duly  ascertained  or  liquidated — they  must  be  certain 
and  determinate  debts. 

Equity,  when  Set-ofp  Alix)wed. — Where  the  plaintiff  filed  his  bill  as  receiyer 
of  an  insolvent  firm,  to  foreclose  a  mortgage  given  to  plainti£&  in  that 
capacity  to  secure  a  certificate  of  deposit  for  one  hundred  thousand  dol- 
lars, originally  deposited  by  the  receiver,  and  defendants  admitted  the 
debt,  but  claimed  that  the  amount  is  to  be  distributed  pro  rata  among 
the  creditors  of  the  insolvents,  whom  the  plaintiff  represents;  that  the 
claims  of  the  creditors  have  been  filed  and  reported  upon;  that  defend- 
ants are  large  creditors  of  the  insolvents,  and  that  they  will,  upon  the 

1.    DlBtingttished,  Duff  v.  Hobb$,  19  G*l.  659;  cited  Hobb9y.  Dvff,  23  Ctl.  827. 
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distribution  of  the  assets,  be  entitled  to  fifty  thousand  dollars  as  their 
dividend;  and  that  defendants  have  advanced  a  further  sum  to  the 
former  custodians  of  the  assets  of  about  fifty  thousand  dollars,  which 
they  pray  to  have  ascertained,  and  the  whole  amount  set-off  against  the  cer- 
tificate of  deposit,  and  until  then,  that  plaintiff  be  restrained:  IltUI,  that 
a  Court  of  Lquity  will  not  compel  them  to  pay  the  money  into  Court, 
which  they  would  immediately  be  entitled  to  receive  back;  nor  will  it 
put  them  to  the  cost  of  so  large  a  judgment,  but  will  order  an  account 
and  allow  the  set-off. 
Becbiybb.  whbn  Chabaotxb  Chakgbd. — The  execution  and  deliyery  of  the 
certificate  of  deposit  by  defendants,  changed  their  character  from  being 
custodians  of  the  funds  to  that  of  mere  debtors  of  the  insolvents. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  plaintiff  filed  a  bill  in  chancery  to  foreclose  a  mortgage 
given  to  the  plaintiff,  by  desciiption,  as  receiver,  to  secure  a 
certificate  of  deposit  for  about  one  hundred  thousand  dollars. 
The  answer  sets  out,  that  a  suit  is  pending  in  the  Fourth  Dis- 
trict Court,  upon  a  bill  filed  by  Adams  and  Haskell,  el  al. ,  al- 
leging insolvency,  for  a  dissolution  of  partnership,  the  distribu- 
tion of  assets  among  the  creditors,  and  a  receiver.  That  the 
said  Naglee  was  appointed,  and  is  receiver;  that  the  certificate 
of  deposit  was  given  for  money  belonging  to  Adams  &  Co., 
which  money  is  to  be  distributed  to  the  creditors,  pro  rata;  that 
by  an  order  of  the  Fourth  District  Court,  the  creditors  of  Adams 
&  Co.,  were  required  to  file  their  claims  for  allowance,  within  a 
given  time,  before  a  referee  appointed  by  the  Court;  that  the 
said  referee  has  made  his  report,  and  from  the  report,  it  appears 
there  will  be  a  dividend  out  of  the  assets  of  about  ten  per  cent, 
to  all  the  creditors;  that  the  defendants,  who  are  co-partners, 
under  the  firm-name  of  Palmer,  Cook  &  Co.,  are  creditors  of 
Adams  &  Co.  to  the  amount  of  five  hundred  and  sixty  thousand 
dollars,  which  has  been  allowed  by  the  referee  in  his  report. 

The  answer  further  sets  up,  that  Boman,  Cohen  and  Jones, 
were  once  assignees  of  Adams  &  Co. ;  that  they  were  in  fact  cus- 
todians of  the  funds  of  Adams  &  Co.,  appointed  by  the  Court, 
and  in  the  care  of  the  estate  committed  to  them,  they 
were  *compelled  to  expend  large  sums  of  money,  amount^  [544] 
ing  in  the  whole  to  about  fifty  Uiousand  dollars;  that  they 
were  compelled  to  deliver  up  the  custody  of  the  estate  to  the 
present  receiver,  before  having  their  accounts  adjusted,  or  any 
allowance  made  them  for  said  expenditures,  and  not  having  the 
means  to  supply  the  deficiency  created  by  these  expenditures, 
the  amount  was  advanced  by  the  defendants,  who  are,  therefore, 
legally  and  equitably  entitled  to  the  amount  of  said  allowance 
when  the  same  shall  be  made;  that  by  order  of  the  Judge  of  the 
Fourth  District  Court,  a  referee  had  been  appointed  to  inquire 
into,  and  report  upon,  the  amount  of  said  claims,  and  that  said 
reference  is  now  pending. 

The  answer  prays  an  order  restraining  the  receiver  from 
proceeding  to  a  decree  of  foreclosure,  until  the  several  amounts 
due  the  defendants  are  ascertained,  so  as  to  be  equitably  set- 
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off.  The  Court  refused  to  allow  the  defendants  to  proTe  the 
facts  set  up  in  the  answer,  to  which  refusal  defendants  ex- 
cepted. 

A  decree  of  foreclosure  was  granted  in  the  Court  below  for 
the  full  amount  of  the  certificate  of  deposit.  Defendants  moved 
for  a  new  trial,  which  being  denied,  they  appealed. 

Solomon  Heydeiifeldt,  for  Appellants. 

The  money  in  the  hands  of  Palmer,  Cook  &  Co.,  is  the 
money  of  Adams  &  Co. ,  and  Naglee  cannot  set  up  any  private 
claim  to  it.  It  was  a  trust-fund,  known  as  such  to  all  the  par- 
ties. 

Equity  will  follow  a  trust-fund,  when  its  identity  can  be  traced. 
(2  Story's  Eq.  J.,  sees.  1,258,  1,257, 1,259.) 

If  the  decree  in  this  case  is  enforced,  it  presents  the  case  of 
money  being  forced  from  the  defendants,  which  must  be  imme- 
diately paid  back  to  them,  upon  the  doctrine  of  equitable  set- 
off. A  Court  of  Chancery  will  always  order  an  account,  and 
until  it  is  taken,  suspend  the  decree  of  foreclosure.  {Lanedxyro 
V.  Jones,  1  P.  Wm.  325;  Ex  Parte  Qitintin,  3  Ves.  Jr.  248;  Hulme 
V.  Mugglestone,  3  M.  &  W.  30;  Dunn  v.  Hatch,  15  Ala.) 

In  Eix!  Parte  Twogood,  11  Ves.  Jr.  517,  there  was  a  bankruptcy  of 
one  partner,  and  an  attempt  to  set-off  a  separate  debt  against 
a  joint  debt,  to  the  extent  of  the  interest  of  the  bankrupt  part- 
ner. Lord  Eldon  clearly  admits  the  equity,  but  denies  it  on  the 
ground  that  the  whole  proceedings  in  settling  the  estate  might 
be  continually  interrupted  by  similar  attempts.  But  here,  that 
objection  to  the  exercise  of  an  admitted  equity,  cannot  prevail, 
because  the  account  has  already  been  taken  of  the  debts  of  the 
insolvent  firm,  and  each  sum,  therefore,  which  reaches  the  re- 
ceiver's hands,  is  the  subject  of  a  dividend  to  the  creditors. 

Also,  no  such  objection  can  lie  to  the  amount  paid  for  Roman, 

Cohen,  and  Jones,  the  custodians  of  the  fund;  for  whatever  is 

to  be  allowed  to  them,  is  chargeable  directly  upon  the 

[545]    fund  in  the  ^receiver's  hand,  and  defendants  are  creditors 

of  the  fund  in  Court,  and  must  be  paid  in  full. 

W,  Diver,  for  Respondent. 

Independently  of  statute,  there  is  no  such  thing  in  English  or 
American  jurisprudence,  either  at  law  or  in  equity,  as  a  set-off 
of  cross  and  unconnected  demands.  If  A.  and  B.  were  mutually 
indebted  to  each  other  on  separate  and  independent  contracts, 
neither  could  set-off  his  debt,  in  an  action  brought  by  the  other, 
but  his  only  remedy  was  to  bring  a  separate  action.  Chancery 
might,  in  some  cases,  give  relief:  in  cases  of  mutual  credit,  or  on 
the  ground  of  some  peculiar  equity  connected  with  the  subject- 
matter  of  the  action;  but  the  mere  existence  of  a  cross-demand 
did  not  constitute  such  an  equity.  (Oreen  v.  Darling,  5  Mason, 
201;  1  Edw.  Ch.  402;  2  Id;-73;  2  Story's  Equity  Jurisprudence, 
Sec.  1433,  e^seg.) 

In  the  case  of  Oreen  v.  Darling^  above  cited,  Judge  Stobt 
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Bays:  ''There  is  great  difference  between  the  case  of  an  equity 
attaching  to  the  very  demand  assigned,  and  an  equity  to  set-oil 
an  unconnected  debt."    (5  Mason,  206.) 

And  again  he  says  (Id.  21B),  ''in  the  most  favorable  light  in 
which  the  jurisdiction  of  Courts  of  Equity  can  be  viewed,  the 
mere  existence  of  distinct  debts,  without  mutual  credit,  did  not 
give  a  right  of  set-off."  This  operated  with  peculiar  hardship  in 
cases  of  bankruptcy,  for  the  assignees  could  recover  the  whole 
debt,  and  the  debtor  could  only  claim  a  dividend  for  any  cross 
demand  he  might  have.  Yet,  until  this  evil  was  remedied 
by  statute,  equity  gave  no  relief.    (2  Story's  Equity,  Sec.  1433.) 

By  statutes  in  England,  as  well  as  in  all,  or  nearly  all,  of  the 
States  of  the  American  Union,  cross-demands  may  be  set-off. 
But  the  defendant  can  only  sei-off  a  demand  due  him  by  the 
plaintiff,  and  not  a  demand  due  him  by  a  third  person.  Here, 
the  defendants  seek  to  set-off  a  demand  against  Adams  &  Co., 
against  a  demand  of  Naglee's,  on  a  contract  made  with 
Naglee. 

It  is  contended,  however,  that  there  is  here  an  equitable  set- 
off, independent  of  the  statute.  It  is  unnecessary  to  cite  addi- 
tional authorities  to  show  that  on  this  subject,  except  in  cases 
of  mutual  credit,  and  where  there  is  some  peculiar  equity  grow- 
ing out  of  the  character  of  the  assigned  demand,  cross-claims 
cannot  be  set-off  in  equity  in  any  other  cases  than  those  provided 
for  by  statute.  The  very  question  raised  here  has  been  repeatedly 
decided  in  the  case  of  executors  where  suit  is  brought  on  con- 
tracts made  with  them.  And  it  is  well  settled  that  a  debt  due 
from  a  testator  cannot  be  set-off*  against  a  demand  accruing  to 
the  executor  after  the  testator's  death.  (Willes'  Rep.  103,  264; 
4  Johns.  Ch.  11;  2  Hill,  213-14,  and  cases  cited  in  note;  6 
Barb.  230;  8  Wend.  541;  Crew  v.  WUliams,  2  Bibb,  263;  Bar- 
bour's set-off,  61.)  Neither  can  there  be  allowed  in  a 
foreclosure  *suit  any  set-off  which  would  not  be  allowed  [546] 
in  an  analogous  case  at  law.     (7  Paige,  211.) 

The  remarks  of  Lord  Eldon,  in  Ex  parte  Tioogood  (11  Ves.  Jr. 
517),  are  strictly  applicable  to  the  present  case,  and  the  greatest 
confusion  would  follow  if  every  person  having  a  claim  against 
the  fund,  on  its  final  distribution  could  be  allowed  to  withhold 
moneys  due  or  belonging  to  the  receiver  until  a  final  settlement. 
Indeed,  the  execution  of  the  trust  would  be  utterly  impractica- 
ble, and  the  creditors  would  never  get  a  dollar.  Already  (since 
the  filing  of  the  referee's  report,  which  was  only  partially  af- 
firmed), there  are  oppositions  of  debtors,  disputed  claims  on  the 
fund,  and  an  ax)peal  to  the  Supreme  Court.  It  is  impossible  to 
foresee  to  what  lengths  these  proceedings  may  be  protracted,  or 
to  what  extent  the  assets  may  be  absorbed  in  litigation.  The 
fijial  dividend,  under  favorable  circumstances,  will  not  probably 
be  declared  for  some  years.  All  that  the  defendants,  Palmer, 
Cook  &  Co.,  would  be  entitled  to,  if  their  mortgage  were  now 
paid,  would  be  their  distributive  share  of  the  mortgage-moneys. 
These  moneys  no  more  belong  to  them  than  to  any  other  cred- 
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itor.  The  probability  that  the  ultimate  dividend  may  be  equal 
to  the  sum  due  on  the  mortgage,  cannot  authorize  them,  by  re- 
taining moneys  belonging  to  the  fund,  to  deprive  other  creditors 
of  their  immediate  right  to  their  pro  rata  share  of  those  moneys. 
To  hold  otherwise,  would  be  to  reward  by  a  premium  the  un- 
faithful depositary.  No  possible  injury  can  accrue  in  this  way 
to  the  defendants.  If,  at  the  time  of  the  payment  of  the  mort- 
gage, no  dividend  has  been  declared,  and  is  then  payable,  there 
is  no  shadow  of  justice  in  their  claim,  that  the  moneys  deposited 
with  them,  shall  remain  in  iheir  hands,  subject  to  the  vicissi- 
tudes and  hazards  of  banking  in  California,  If,  on  the  other 
hand,  a  dividend  shall  have  then  been  declaredi  and  be  payable, 
that  dividend  will  be  applicable  to  the  payment  of  the  mortgage 
without  the  aid  of  the  Court. 

Murray,  C.  J.,  after  stating  the  facts,  delivered  the  opinion 
of  the  Court — ^Burnett,  J.,  concurring. 

The  question  raised  by  the  statement  of  this  case,  is,  whether 
the  defendants  had  shown  such  a  state  of  facts  as  entitled  them 
to  offset  their  claims  upon  Adams  &  Co.  against  the  claim  of 
Naglee,  in  this  suit;  or,  whether  they  could  be  compelled  to 
pay  the  same,  leaving  them  to  their  legal  remedy  for  whatever 
might  be  due  from  Adams  &  Co.  to  them. 

The  doctrine  of  set-off  is  said  to  have  been  borrowed  from  the 
doctrine  of  compensation  in  the  civil  law,  and  resembles  it  in 
many  respects.  To  authorize  a  set-off  at  law,  the  debta  most  be 
between  the  parties  in  their  own  right,  and  must  be  of  the  same 
Idnd  or  quality,  and  be  clearly  ascertained  or  liquidated;   they 

must  be  certain  and  determinate  debts. 
[547]  ^Before  the  passage  of  any  statute  on  this  subject  in 
England,  set-offs  were  unknown  in  Courts  of  Law, 
although  the  Court  of  Chancery  claimed  to  exercise  this  power 
in  peculiar  cases,  as  grounded  on  equitable  principles.  After 
the  passage  of  various  Acts  of  Parliament  on  this  subject,  this 
jurisdiction  was  exercised  alike  by  Courts  of  Law  and  Equity; 
the  latter  claiming  the  right  to  go  farther  in  certain  cases  than 
the  former,  notwithstanding  the  rule,  that  Courts  of  Law  and 
Courts  of  Equity  were  both  compelled  to  follow  the  statute. 
Since  that  time,  the  rule  has  been  modified  by  the  Courts  of 
England  and  the  United  States,  and  the  cases  in  which  Courts 
of  Equity  will  entertain  jurisdiction  for  the  purpose  of  allowing 
a  set-off,  have  been  greatly  multiplied. 

As  a  general  proposition,  the  mere  existence  of  cross  demands 
will  not  justify  a  set-off  in  a  Court  of  Chancery;  there  must  be 
some  peculiar  circumstances  based  upon  equitable  grounds,  to 
warrant  the  Court  in  interfering: 

*'  If,  however,"  says  Mr.  Justice  Stobt,  in  his  work  on  Equity 
Jurisprudence,  "  there  are  cross  demands  between  the  parties 
of  such  a  nature,  that,  if  both  were  recoverable  at  law,  they 
would  be  the  subject  of  a  set-off;  then,  and  in  such  a  case,  iif 
either  of  the  demands  be  a  matter  of  equitable  jurisdiction,  the 
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set-off  will  be  enforced  in  equity.  Ad,  for  example,  if  a  legal' 
debt  is  due. to  the  defendant  by  the  plaintiff,  and  the  plaintiff 
is  tte  assignee  of  a  legal  debt  due  to  a  third  person  from  the 
plaintiff,  which  has  been  duly  assigned  to  himself,  a  Court  of 
Equity  will  set-off  the  one  against  the  other,  if  both  debts  could 
properly  be  the  subject  of  a  set-off  at  law."  The  learned  Judge 
cites  the  cases  of  Clarke  v.  Cori,  1  Craig  &  Phillips,  and  Wil- 
liams V.  Davies,  2  Simons;  both  of  which  sustain  the  text. 

It  may  be  granted,  that  if  this  were  an  action  at  law,  and  not! 
a  proceeding  in  chancer}*,  that  the  defendant  would  not  be  en- 1 
titled  to  his  set-off.  But  this  is  a  proceeding  in  equity;  the  de-^ 
fendants  have  been  brought  in  by  the  plaintiff,  and  it  is  compe-  • 
tent  for  the  Court  to  administer  that  substantial  relief  to  whiclxj 
the  parties  show  themselves  entitled. 

The  fund  in  the  hands  of  the  defendants  belonged  to  the  as- 1 
sets  of  Adams  &  Co. ;  they  were  indebted  to  the  defendants  in  | 
a  large  amount,  besides  the  amount  advanced  to  Cohen,  Roman ! 
and  Jones,  which  was  an  undoubted  charge  against  the  funds  inj 
the  hands  of  the  receiver;  the  assets  had  been  marshalled,  the! 
claims  ascertained,  and  a  dividend  declared.     Where,  then,  was  i 
the  necessity  o%  proceeding  against  the  defendants,  for  the  buulI 
of  one  hundred  thousand  dollars,  or,  rather,  why  should  a  de*j 
cree  of  foreclosure  have  been  rendered  against  their  property! 
for  that  sum,  when  it  was  evident,  that  their  share  of  the  divi-j 
dend,  together  with  the  amount  due  on  account  of  the  former- 
receiver,  would  very  nearly,  if  not  entirely,  equal  the 
whole  claim  of  the  ^plaintiff,  and  when  the  true  amount    [548]! 
due  could  have  been  ascertained  without  the  least  incon- 
venience.    A  Court  of  Equity,  like  a  Court  of  Law,  will  not. 
compel  a  party  to  do  a  vain  act,  which  it  would  most  certainly 
be  doing,  if  it  should  order  a  party  to  pay  money  into  Court, 
which  he  would  be  entitled  to  receive  back  immediately,  to  say 
nothing  of  the  expense  consequent  upon  so  large  a  judgment, 
and  the  pecuniary  inconvenience  it  would  involve. 

There  is  no  similarity  between  the  facts  of  this  case  and  those 
of  Ex  parte  Ttoogood,  11  Yes.  Jr.  517,  in  which  Lord  Eldon  ad- 
mitted the  equity  of  the  cl&im  attempted  to  be  off-set,  but  de- 
nied it  on  the  ground  that  the  whole  proceeding  in  settling  an 
estate  might  be  continually  interrupted  by  similar  attempts.  In 
this  case,  the  equity  of  the  defendant's  claim  being  admitted, 
there  could  be  no  such  objection  as  that  taken  by  Lord  Eldon, 
because  of  the  fact  that  an  account  of  the  debts  and  assets 
has  already  been  taken.  The  receiver  is  ready  to  proceed  to 
distribution,  and  no  delay  would  ensue  by  allowing  the  defend- 
ants an  off-set,  to  the  amount  of  their  proportion  of  such  divi- 
dend. 

In  a  case  like  the  present,  the  Court  should  have  ordered  an 
account,  and  have  suspended  the  decree  until  it  was  taken;  par- 
ticularly in  view  of  the  claim  of  the  defendants  for  the  amount 
advanced  to  Eoman,  Cohen,  and  Jones,  for  the  benefit  of  the 
firm's  assets.     {Nels(m  v.  Dunn,  15  Ala.)    The  respondents  con- 
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tend,  however,  that  the  defendants  are  the  mere  bailees  of  the 
Court;  that  they  cannot  be  allowed  to  set  up  this  defense,  or 
dispute  the  right  of  the  officer  of  the  Court  to  the  amount  due. 
Such  is  not  their  character;  whatever  it  may  have  been  at  one 
time,  it  was  changed  when  the  receiver  loaned  them  the  sum  of 
one  hundred  thousand  dollars,  and  took  their  certificate  of  de- 
posit, and  a  mortgage  to  secure  the  same.  They  then  became 
the  debtors  of  Adams  &  Co. ,  or  their  representative,  and  are  to 
be  regarded  in  this  transaction  as  private  individuals,  and  not  as 
the  bailees  of  the  Court,  or  custodians  of  its  funds. 

Neither  can  the  position  be  maintained  that  the  debt  due  from 
Adams  &  Co.  to  Palmer,  Cook  &  Co.  cannot  be  offset  in  this 
suit,  because  Bead  was  not  a  party  to  that  debt,  or  interested 
in  it.  Bead  has  mortgaged  his  property  to  secure  the  debt  from 
Palmer,  Cook  &  Co.  to  the  plaintiff;  he  is  interested  that  his 
property  should  not  be  sold  to  pay  the  same,  and  the  Court,  hav- 
ing all  the  parties  before  it,  ought  to  dispose  of  all  the  interests 
involved  in  one  suit,  and  not  turn  them  over  to  their  separate 
actions  against  each  other. 

Judgment  reversed,  and  cause  remanded. 


[549]  *DTJTERTRE  v.  DRIARD  bt  al. 

1  ExBGOnoN— LiBVY  ON  Pebsokaii  Pbopebty. — A  levy  on  personal  proper^ 
capable  of  manual  delivery,  must  be  made  by  taking  the  property  in 
custody.  If  it  is  allowed  to  remain  in  the  hands  of  the  debtor,  the  levy 
cannot  operate  so  as  to  defeat  subsequent  executions. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Plaintiff  recovered  a  judgment  against  the  defendants  on  the 
Ist  of  May,  1856,  and  caused  an  execution  to  be  placed  in  the 
hands  of  the  sheriff,  who  on  that  day  had  sufficient  property  in 
his  hands,  consisting  of  the  stock  and  furniture  of  the  I^^nklin 
Restaurant,  by  virtue  of  a  writ  of  attachment  in  the  suit,  to  sat- 
isfy the  judgment.  The  same  day  the  plaintiff  stipulated  with 
defendants  that  if  they  would  pay  him  two  hundred  and  seventy- 
eight  dollars  and  eighty-two  cents,  on  the  5th  of  May,  the  exe- 
cution should  be  suspended  for  one  month;  and  then,  if  one 
hundred  and  seventy-five  dollars  should  be  paid,  a  suspension 
for  another  month  should  be  given;  and  so  on,  from  month  to 
month,  until  all  should  be  paid;  but  if  defendants  failed  to 
make  their  payments,  the  sheriff  should  proceed  to  sell.  The 
property  in  the  meantime  to  be  considered  in  charge  of  a  mutual 
friend,  as  the  shiriff's  keeper,  and  that  officer  released  from  the 
safe-keeping,  and  written  orders  were  given  the  sheriff  in  con- 
formity with  the  above.  On  the  2d  of  July,  1856,  the  sheriff 
returned  the  execution,  its  time  having  expired,  and  on  the  28th 
of  August,  an  "alias**  issued.  The  monthly  payments  were 
punctually  paid  by  the  defendants,  up  to  the  5th  of  August, 

1.    Distingolshed,  J£awlHn$  v.  Robertt,  id.  Cal  il. 
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1866,  which  stayed  the  execution  until  the  5th  of  September. 
On  the  22d  day  of  August,  1856,  the  same  effects  were  attached 
by  Baker  &  Oorbinier,  for  about  six  hundred  dollars;  on  the 
26th  of  August  the  goods  were  sold  for  about  one  thousand  four 
hundred  dollars.  The  sheriff  refusing  to  pay  over  the  money 
arising  from  the  sale,  until  the  rights  of  plaintiff,  and  Baker  Sl 
Oorbinier,  were  determined,  a  rule  was  procured  by  plaintiff 
against  him  to  show  cause  why  he  should  not  satisfy  his  execu- 
tion against  defendants.  At  the  hearing  thereof,  the  Oourt 
below  decided  that  the  plaintiff  had  lost  his  priority,  and  the 
claim  of  Baker  &  Oorbinier  must  first  be  paid  out  of  the  funds 
arising  from  the  sale.     Fiom  this  order  plaintiff  appealed. 

P.  Barry y  for  Appellant. 

The  only  question  in  the  case  is:  Will  the  plaintiff  lose  his 
prior  right  by  attachment,  judgment,  and  execution,  because  he 
gave  a  reasonable  stay  to  defendants,  to  save  them  from  the 
destruction  of  a  forced  sale? 

♦The  claimants'  (Baker  &  Oorbinier's)  attachment  dates    [550] 
the  22d  of  August,  they  having  neither  judgment  nor  ex- 
ecution, whilst  the  plaintiff  had  judgment  on  the  1st  of  May 
last,  for  twelve  hundred  and  seventy-eight  dollars. 

The  prior  levy  can  only  give  place  to  the  second  when  there  is 
fraud,  collusion,  or  gross  negligence,  which  must  appear  from 
the  circumstances,  to  give  precedence  to  the  latter  levy. 

In  1  Troubat  &  Haley's  Practice,  481,  it  is  laid  down  that  even 
if  plaintiff  left  the  goods  in  possession  of  defendants,  and  a 
second  levy  is  made  before  sale,  if  there  be  no  fraud,  the  first 
levy  is  not  lost. 

In  the  case  of  Sterling  v.  Van  Cleave^  it  is  held,  ^'a  mere 
agreement  of  the  creditor  to  delay  the  sale  of  a  debtor's  goods 
levied  on  by  execution,  was  not  of  itself  evidence  of  fraud. 
There  must  be  some  proof  of  actual  fraud  to  subject  a  prior  exe- 
tion  to  a  postponement." 

If  the  plaintff  suffers  the  goods  levied  oA  by  execution  to  re- 
main with  the  debtor  a  specified  time,  on  his  ag^reeing  to  pay  a 
rent  therefor,  equivalent  to  keeping  the  goods  of  the  same  value 
and  in  good  order,  it  is  not  fraud  on  a  subsequent  execution 
creditor,  and  will  not  postpone  the  priqr  execution.  {Cumber- 
land Bank  v.  Eaine,  4  Harr.  N.  J.  166.) 

E.  D.  Sawyer,  for  Respondents. 

Personal  property  capable  of  manual  delivery,  shall  be  at- 
tached by  taking  it  into  custody.  (Prac.  Act,  sec.  125,  sudivi- 
sion  2.) 

Nothing  is  more  important  in  sustaining  the  officer's  special 
property  in  articles  attached,  than  his  continued  possession  of 
them,  actual  or  constructive.  (Drake  on  Attachment,  271, 
sec.  270.) 

The  case  of  MUchxL  v.  The  Planter's  Bank,  4  How.  Miss.,  is 
just  in  point. 

The  respondent  is  perfectly  willing  to  rely  not  only  upon  the 
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principle  set  forth  iu  this  decision,  but  as  being  the  law.     Mr. 
Justice  Tbotteb,  in  deciding  this  case  justly  remarks: 

"  If  the  lien  created  by  the  law  in  this  case  be  merely  a  secur- 
ity, and  confers  no  jus  in  rem,  it  may  be  lost  by  any  agreement 
or  act  of  the  judgment-creditor,  which  would  discharge  the  lia- 
bility of  a  surety  under  a  contract.  It  would  be  repugnant  to 
every  principle  of  sound  policy,  and  open  the  broadest  avenues 
to  fitiud  and  injustice,  to  hold  that  the  lien  in  favor  of  judgment 
or  other  creditors,  may  be  enforced  at  the  mere  option  of  iho 
party,  or  keep  off  other  creditors  equally  meritorious,  without 
any  step  to  preserve  it." 

Tebbt,  J.,  delivered  the  opinion  of  the  Court — ^Mubhat,  C.  J., 
concurring. 
[551]  ^Under  our  statutes,  a  levy  on  personal  property  capa- 
ble of  manual  delivery  must  be  made,  by  taking  the  prop- 
erty into  custody.  If  the  execution-creditor  permits  property 
levied  on  to  remain  in  the  hands  of  the  debtor,  his  levy  cannot 
operate  to  defeat  subsequent  executions. 

The  property  in  question  was  allowed  to  remain  with  defend- 
ant in  execution  for  more  than  three  months  after  the  levy;  to 
purmit  such  a  course  would  open  the  door  to  fraud. 

Judgment  afi&rmed,  with  costs. 


BAKEB  V.  BABTOL. 


*  Official  Bokd,  Pabttes  PiiAiNTiFF. — Where  plaintiff  filed  a  bill  in  eqnity 
for  the  appointment  of  a  receiver  and  other  relief,  and  the  Court  refnaed 
to  appoint  a  receiver  on  condition  that  defendant  file  a  bond  to  accoant 
as  receiver,  which  defendant  did,  a  jndgment  for  twenty  thonsand  dol- 
lars was  rendered  against  defendant  in  this  salt,  and  proper  demand  be- 
ing made  and  refused,  suit  was  brought  by  plaintiff  on  the  bond,  which 
was  made  payable  to  the  People  of  the  State  of  Gidifomia:  Hdd,  that 
the  plaintiff  could  recover  thereon. 

Ii>em.-\Vho  Estoppkd  to  DiSNT  VALmiTT. — ^The  defendant  having  received 
the  benefit  of  this  bond  is  estopped  from  denying  its  legality. 

'  Idem. — Real  Pabty  in  Intebest. — A  plaintiff  being  the  real  party  in  inter- 
est, has  a  right  to  sue  upon  the  bond,  though  made  payable  to  the  Peo- 
ple of  the  State. 

Appeal  from  the  Superior  Court  of  the  C^ty  of  San  Fran- 
cisco.   . 

Baker  having  commenced  a  suit  in  equity  against  Bartol, 
praying  for  the  appointment  of  a  receiver,  and  other  relief,  the 
Superior  Court  made  an  order  therein,  at  the  suggestion  of  Bar- 
tol's  counsel,  that  if  Bartol,  within  five  days,  filed  a  bond  con- 
ditioned to  account  in  the  sum  of  sixteen  thousand  dollars,  the 
motion  for  a  receiver  would  be  denied.  Bartol  accordingly  filed 
such  bond,  signed  by  himself  as  principal,  and  J.  L.  Biddle  and 

1.    Approved  Riddle  v.  Baker,  13  Cal.  902:  cited  Lally  t.  Wise,  38  Cal.  543;  Curiae  ▼. 
Fadeard,  29  Cal.  200;  Wormonth  y.  Batdi,  33  Cal.  127;  Lomme  v.  Sweeney,  I  Mont.  690. 
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I.  Ward  Eaton,  as  sureties,  which  bond  was  made  payable  to 
the  People  of  the  State  of  California.  In  this  suit,  a  Unal  de- 
cree having  been  rendered  against  Bartol  for  the  sum  of  nine- 
teen thousand,  nine  hundred  and  twenty-five  dollars  and  sixty- 
five  cents,  and  two  hundred  and  twenty-three  dollars  and  eighty 
cents  costs,  a  copy  of  such  decree  was  served  upon  the  makers 
of  the  bond,  and  payment  demanded,  which  being  refused, 
plaintiff  brought  this  suit  thereon.  Ward  and  Riddle  denied 
their  liability,  on  the  ground  that  the  bond  being  payable  to  the 
People  of  the  State  of  California,  plaintiff  had  no  right  to  sue 
thereon,  and  that  the  order  of  the  Superior  Court,  requiring 
Bartol  to  file  the  bond,  was  void.  Judgment  was  rendered  in 
favor  of  plaintiff.  Defendants  moved  for  a  new  trials  which  be-' 
ing  denied,  they  appealed. 

Channing  G,  Fenner,  for  Appellants. 

*The  Court  had  no  authority  to  compel  or  direct  the  [552] 
giving  of  such  a  bond  by  one  of  the  defendants  in  this 
suit.  It  was  an  illegal  exaction  of  the  defendant  Bartol  on  the 
part  of  the  Court,  and  therefore  void.  (See  1  Hill.  343.)  This 
was  a  case  where  a  bond  was  taken  from  the  plaintiff  for  costs, 
by  a  Court  of  Special  Sessions,  without  any  authority;  on  error, 
the  Court  above  held  the  same  to  be  void.  (See  also  1  Hill,  298.) 
A  bond  imposing  further  obligations  than  those  authorized  by 
law,  is  void  for  illegality'.  (Thompaon  v.  Lockwood,  15  John. 
255;  Bank  of  Buffalo  v.  DougJUon,  21  Wend.  57.)  A  bond  taken 
in  this  case  was  unauthorized  and  held  to  be  void.  (1  Cal.  165.) 
The  exacting  of  this  bond  amounts  to  nothing  more  nor  less 
than  making  the  defendant  before  trial  give  approved  security 
for  the  payment  of  any  judgment  which  may  be  recovered 
against  him.     Such  a  proceeding  cannot  be  upheld. 

It  may  be  said  that  this  is  a  good  voluntary  common  law  bond, 
and  the  defendants  are  estopped  from  setting  up  any  defense  to 
it.  This  is  not  the  case;  it  is  not  a  common  law  bond.  Neither 
are  the  defendants  estopped  from  setting  up  their  defense  to  it. 
It  is  an  involuntary  bond,  given  under  the  direction  of  the 
Court,  without  any  legal  authority. 

The  bond  is  given  to  the  People  of  the  State  of  California. 
The  action  is  brought  in  the  name  of  Henry  Baker,  plaintiff  in 
the  action.  Now,  how  can  a  bond  be  given  to  one  person,  and 
sued  by  another  ?  A  suit  upon  a  bond  can  only  be  maintained 
by  the  obligor  or  his  legal  representatives.  (2  Day,  559;  Sawn- 
ders  V.  Tally,  12  Pick.  554.)    This  objection  is  fatal. 

Henry  Baker  has  no  color  of  right  to  bring  a  suit  upon  this 
bond,  given  to  the  People  of  the  State  of  California.  No  au- 
thority has  been  given  him  so  to  do.  {CommomoeaUh  v.  Hatch, 
5  Mass.  191;  4  Id.  68;  13  Id.  263.) 

Shafter,  for  Eespondents. 

By  the  general  rule,  ** Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest." 
That  the  plain^ff  is  the  party  really  in  interest  is  averred  in 
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the  complaint,  and  it  is  not  denied  in  the  answer,  and  the  traih 
of  the  averment  is  manifest  on  the  face  of  the  bond. 

If  this  should  be  regarded  as  a  case  within  the  sixth  section 
of  the  Practice  Act,  then  it  is  insisted  that  the  word  '^may"  in 
that  section  is  not  compulsory,  but  permissive  merely. 

"  May,"  in  a  statute  means  must,  or  shall,  in  those  cases  only, 
where  tie  public,  or  third  persons  have  a  claim  de  jure  to  have 
the  power  exercised.  But  where  no  public  right  is  concerned, 
but  private  interests  only,  the  word  clothes  the  interested  party 
with  a  discretion.  (6  John.  Ch.  101,  N.  dk  C.  Turnpike  Road  v. 
Miller',  1  Pet.  64,  Minor  v.  The  3Iechanic8*  Bank;  5  Cow. 
.[553]  188,  Malcolm  v.  Eogers;  2  Salk  609,  Bexy.  Barlow;  3*Atk. 
164,  AUomey-Oeneral  v.  Lock;  1  Ver.  152,  Blackwell's 
Case;  Skinner,  370,  King  v.  Inhabitants  of  Derby;  3  Hill,  612, 
The  Mayor  of  New  York  v.  Furze;  1  Dowl.  &  E.  148,  The  King 
etc,  V.  Mayor  of  Eastings;  see  Smith's  Com.  on^Con.and  Stat 
.Construction,  sec.  585,  et  seq.) 

By  the  old  rule  in  equity,  trustees  and  beneficiaries  should 
always  join  and  be  joined,  but  compliance  with  this  rule  was 
not  unfrequently  attended  with  much  inconvenience,  hence  the 
legislation  authorizing  the  beneficiaries  to  sue  alone,  as  being 
the  real  parties  in  interest,  and  trustees  to  sue  alone  when,  as  a 
matter  of  convenience  to  parties,  it  should  be  deemed  advis- 
able. 

It  is  insisted  that  the  bond  is  good  as  a  voluntary  bond,  on 
theprinciples  of  the  common  law. 

The  order  under  which  the  bond  was  given  was  not  manda- 
tory even,  but  presented  two  alternatives,  and  left  Bartol  free  to 
choose  between  them.  ^ 

The  Court  had  power  to  present  these  alternatives.  (8  Paige, 
565;  The  Sea  Ins.  Go.  v.  Stebbing  et  oZ.) 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett, 
J.,  concurring. 

This  is  an  appeal  from  an  order  overruling  a  motion  for  a 
new  trial.  The  plaintiff  filed  a  bill  in  equity  against  Bartol 
and  others,  to  enforce  an  interest  in  a  trust-fund,  which  had 
been  assigned  to  Bartol,  alleging  fraud,  etc.,  and  prayed  for  a 
receiver,  pending  the  litigation.  The  Court  below  refused  the 
order  for  a  receiver,  provided  said  Bartpl  would  file  a  bond  to 
account  as  receiver  for  all  goods  and  moneys  which  had  come 
into  his  possession,  belonging  to  the  defendants,  and  to  pay 
them  over  according  to  the  decree  of  the  Court.  A  bond  was 
given  in  conformity  with  the  order  of  the  Court,  payable  to  the 
State  of  California;  a  judgment  for  twenty  thousand  dollars 
was  rendered  against  the  defendants,  a  copy  of  which  was 
served  on  Bartol,  and  payment  demanded,  which  was  refused, 
and  thereupon  this  suit  was  brought  upon  the  bond. 

The  appellants  contend — 

1.  That  they  are  not  liable,  because  the  Court  had  no  power 
to  exact  a  bond  from  Bartol;  and, 
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2.  That  the  suit  should  have  been  brought  in  the  name  of  the 
State. 

It  is  true  that  the  Court  had  no  power  to  compel  the  defend- 
ant to  execute  the  bond  in  question,  but  it  undoubtedly  had 
the  power  to  appoint  a  receiver,  and  if  Bartol  chose  to  execute 
a  bond,  rather  than  pay  the  money  over  to  the  officer  of  the 
Court,  it  was  a  voluntary  act  upon  his  part,  and  the  bond  was 
good  as  a  common  law  bond.  In  this  respect,  he  is  not  to  be 
considered  as  a  receiver  or  offider  of  the  Court,  but  as  a 
party  who,  for  a  per-*sonal  accommodation,  has  assumed  [554] 
a  legal  responsibility,  and  after  receiving  its  benefits  on 
his  part,  snould  be  estopped  from  denying  its  legality. 

This  view  of  the  case  disposes  of  several  objections  to  the 
judgment,  arising  out  of  the  supposed  nature  of  the  contract  of 
the  sureties. 

The  second  ground  of  error  is  untenable.  Formerly,  where 
a  bond  was  given  to  an  officer,  State  or  corporation,  suit  had  to 
be  brought  in  the  name  of  the  party  holding  the  legal  title,  for 
the  benefit  of  the  persons  interested,  but  our  statute  has  intro- 
duced a  new  rule,  and  by  the  provisions  of  the  Practice  Act, 
the  suit  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest. The  declaration  and  bond  show,  beyond  all  doubt, 
that  Baker,  the  present  plaintiff,  is  the  true  party  in  interest, 
and  there  was  no  error  in  declaring  in  his  own  name. 

Judgment  affirmed. 

THORNBURGH  v.  HAND. 

1^  Attachmekt— JnsmiiCATioN  fob  Ssizubb  must  be  Speciaxxt  Pleased. — 
Every  sale  of  property  and  personal  chattels  is  good  between  the  par- 
ties, and  cannot  be  attacked  for  fraud,  except  by  a  creditor  who  has  re- 
covered judgment  and  taken  out  execution  against  the  vendor,  which 
has  been  returned  unsatisfied,  in  whole  or  in  part — with  the  single 
statutory  exception  of  an  attaching  creditor,  and  his  remedy  being  un- 
known to  the  common  law,  he  must  show  affirmatively  that  his  attach- 
ment has  been  properly  issued  under  the  statute,  before  he  can  attack 
the  sale. 

*  Idem. — Pboof  of.— For  such  a  purpose,  the  writ  of  attachment,  coupled 
with  proof  of  the  debt,  is  inadmissible  in  proof,  without  introducing  the 
affidavit  and  other  requisites  to  the  issuing  of  the  writ. 

*Idem. — What  Pboof  Admissible  in  Bbslbvin. — Where  the  vendee  re- 
plevied the  goods  from  the  attaching  creditor,  and  only  established  title 
oy  proving  a  possession  of  several  months,  it  was  competent  for  the  de- 
fendant in  replevin,  on  cross-examination  of  plaintiff's  witness,  to  ask 
in  whose  possession  the  chattels  were  at  a  certain  period  anterior  to  tho 
possession  proved  by  plaintiff,  in  order  to  draw  from  him,  if  possible, 
the  fact  that  plaintiff's  possession  was  a  fraud  to  hide  the  debtor's  prop- 
erty. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, County  of  Tuba. 

1.  Oited  Oiaxierv.  Clift,  10  Cftl.  904;  Bidcentaffr.  Daub.  19  Cal.  112;  Knox  v.  Marikdll, 
Id.  622;  CcuiU  v.  Bada-t  23  Cal,  78;  Seaver  v.  FiUfferald.Jd,  93;  Sexejf  v.  Adkinton,  34  Cftl. 
880. 

2.  Cited  Keytv,  GrannU,  8  Nov,  660. 

8.  Citod  AWcen  v.  Mendtnkall,  25  Cal.  213. 
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This  was  an  action  of  replevin,  to  obtain  possession  of  certain 
cattle  and  horses.  The  defendant  justified  having  taken  the 
propertj,  under  a  writ  of  attachment  issued  out  of  the  Sixth 
District  Court,  in  an  action  brought  by  Samuel  Nonis  against 
Burtis  and  Foster,  and  directed  k>  the  defendant  as  coroner  of 
Yuba  county;  the  sherifiT,  plaintiff  in  this  action ,  being  alleged 
to  claim  some  interest  in  the  property. 

On  the  trial,  the  plaintiff,  William  B.  Thomburgh,  proved  by 
Morgan  D.  Thomburgh,  that  the  witness  had  been  in  the  em- 
ploy of  plaintiff,  and  in  such  capacity  in  charge  of  the  stock  for 
about  three  months  preceding,  and  at  the  time  of  de- 
[555]  fendant's  seizure.  *0n  cross-examination,  defendant's 
counsel  asked  the  witness  how  long  he  had  known  the 
stock,  to  which  he  answered,  "  six  or  eight  months."  Defend- 
ant's counsel  then  asked  him  in  whose  possession  the  cattle 
wore  eight  months  ago,  to  which  plaintiff's  counsel  excepted 
as  not  being  legitimate  cross-examination;  which  objection 
was  sustained  by  the  Court,  holding  that  defendant  must  calL 
the  witness  on  his  own  behalf  in  order  to  put  the  question,  de- 
fondant's  counsel  excepting  to  the  ruling.  The  plaintiff  proved 
no  other  title  to  the  property,  and  having  closed  his  case,  the 
defendant  offered  in  evidence  the  attachment  in  Norris  v.  Burtis 
and  Foster,  and  note,  offering  at  the  same  time  to  prove,  by 
parol,  the  signatures  to  the  note,  that  it  was  the  debt  in  suit  on 
which  the  attachment  issued,  and  stating  to  the  Court  that  they 
wore  the  only  papers  in  the  suit  of  Norris  v.  Burtis  and  Jtoster, 
which  ho  intended  to  introduce,  to  lay  the  foundation  for  im- 
peaching the  sole  to  plidntiff  as  fraudulent  as  against  creditors, 
or  for  justifying  the  defendant. 

The  plaintiff's  counsel  objected  to  the  introduction  of  the  at- 
tachment without  the  other  papers  in  that  Suit,  and  particularly 
the  affidavit  on  which  the  attachment  issued.  The  Court  sus- 
tained the  objection,  and  ruled  out  the  evidence,  unless  the 
other  papers  were  introduced — the  defendant  excepting. 

The  jury  found  a  verdict  for  plaintiff,  and  judgment  was  en- 
tered accordingly.  Motion  for  new  trial  was  made,  and  over- 
ruled, and  defendant  appealed. 

This  case  was  decided  in  January  Term,  and  com  as  before  the 
Court,  at  this  time,  on  a  rehearing. 

Eobinson,  Beaity  &  Botls,  for  Appellant. 

The  first  error  assigned  is,  the  Court  below  refused  to  allow 
defendant  (appellant)  to  cross-examine  the  witness,  Morgan  D. 
Thomburgn,  as  to  who  had  possession  of  the  cattle  in  dispute, 
when  witness  first  knew  said  cattle.  Witness  had  certified,  on 
the  examination-in-chief,  that  W.  Woods  and  himself  hod  the 
cattle,  etc.,  in  dispute,  in  their  charge  and  possession,  holding 
the  same  for  plaintiff,  when  the  levy  was  made. 

To  show  the  relevancy  of  this  cross-examination,  we  must 
draw  a  distinction  which  seems  to  have  been  overlooked  by  op- 
posing counsel.    If  any  officer,  under  process  against  A.,  seizes^ 
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the  goods  of  A. ,  the  process,  if  regular  on  its  face,  is  justificaiioD ; 
because  he  was  ordered  by  competent  authority  to  make  the 
seizure.  ''  A  sheriff  or  other  ministerial  officer,  shall  be  justified 
in  the  execution  of  a  process  and  orders,  regular  on  their  face, 
and  issued  by  competent  authority,  whatever  may  be  the  defect 
of  the  proceedings  under  which  they  were  issued."  (Sec.  48, 
Comp.  Laws,  719.) 

If,  however,  under  such  process  he  seizes  the  goods  of  B. ,  he 
has  no  justification,  because  he  has  no  more  authority  to 
seize  *the  goods  of  B.,  under  a  process  against  A.,  than  [556] 
he  has  to  seize  A.'s  goods  without  any  process  at  all.  If, 
however,  the  goods  thus  seized  as  A.'s  are  claimed  by  B.  under 
a  sale  from  A.,  which  is  fraudulent  as  to  creditors,  and  B.  brings 
his  suit  for  the  goods,  then  the  process  is  or  is  not  a  justifica- 
tion, dependent  entirely  upon  the  fact,  whether  the  plaintiff  in 
the  process  is,  or  is  not  a  creditor.  If  he  be  a  creditor,  the  of- 
ficer is  justified.  If  he  is  not  a  creditor,  then  the  officer  is  a 
trespasser.  The  sale  between  A.  and  B.,  and  as  to  all  the  worlds 
except  creditors,  is  good,  and  the  goods  belong  to  B.  But  as 
to  creditors,  the  sale  being  void,  the  goods  are  the  property  of 
A.  If  the  seizure  is  made  under  an  execution,  then  the  judg- 
ment is  produced  to  show  that  the\plaintiff  in  the  execution, 
whom  the  officer  represents,  is  a  creditor,  and  consequently  be- 
longs to  the  class  as  to  whom  the  sale  is  void.  The  object,  of  of- 
fering the  judgment  is,  therefore,  simply  to  give  the  officer,  as 
the  representative  of  a  creditor,  a  status  to  attack  the  sale  of  A. 
to  B.,  as  fraudulent,  as  to  the  plaintiff  in  the  process  under 
which  it  was  made.  "Ever  since  the  case  of  Savacoal  v. 
Boughton  (5  Wendell,  170),  a  ministerial  officer  is  protected  in 
the  execution  of  a  process  regular  on  its  face,  and  coming  from 
a  Court,  or  body  of  men  having  jurisdiction  of  the  subject-mat- 
ter. Where  an  officer,  who  has  seized  property  by  virtue  of  an 
execution,  is  sued  by  the  defendant  in  the  execution,  for  taking 
the  property,  the  officer  is  never  compelled  to  produce  the  judg- 
ment to  justify  the*taking.     The  execution  alone  protects  him. 

But  if  the  officer  is  sued  by  A. ,  for  taking  his  property,  under 
color  of  an  execution  against  B.,  the  question  to  be  tried  is, 
whether  the  property,  when  taken,  belonged  to  A.  or  B.  ?  If  it 
belonged  to  A. ,  the  execution,  with  or  without  the  judgment,  is 
no  protection;  for  it  does  not  command  the  officer  to  take  A.'s 
property.  But  if  A.  claims  title  to  the  property,  by  virtue  of  a 
sale  from  B.  to  him,  which  is  alleged  to  be  fraudulent  against 
B.*s  judgment-creditors,  then  it  becomes  necessary  for  the  of- 
ficer to  produce  the  judgment  on  which  the  execution  issued 
against  B.  But  this  is  for  the  purpose  of  proving,  in  connec- 
tion with  other  testimony,  that  the  pretended  sale  from  B.  to  A. 
was  fraudulent  and  void,  and  that  the  property,  therefore,  still 
belongs  to  B.,  and  not  to  A.  The  judgment,  in  such  case,  is 
given  in  evidence,  because  it  affects  the  title  to  the  property  in 
question,  and  not  because  it  is  for  any  other  purpose  necessary 
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to  protect  the  officer.     {SJieldon  v.  Van  Burkirk,  2  Comstock^ 
477,  478;  see,  also,  Parker  v.  Walrod,  16  Wend.  618,  519.) 

See,  also,  Kirksey  v.  Dubose  (19  Ala.  61):  "If  the  attach- 
ments were  regular  on  their  face,  and  authorized  a  levy  upon, 
and  seizure  of,  the  defendant's  property,  the  sheriff  is  not  bound 
to  go  beyond  them,  and  show  bonds  and  affidavits,  or  that 
there  was  a  subsisting  debt,  on  which   they  might  properly 

issue."  ^ 

[657]  *Thu8,  it  seems  that  it  is  not  for  the  protection  of  the 
officer,  but  because  it  affects  the  title,  that  the  judgment 
for  indebtedness  is  introduced.  Thus,  if  the  plaintiff  in  the 
process  is  a  creditor,  then  the  property  is  A.'s,  and  the  officer  is 
protected.  If  the  plaintiff  is  not  a  creditor,  then  it  is  the  prop- 
erty of  B.,  and  the  officer  is  not  protected,  and  that  question 
does  materially  affect  the  title. 

If  the  distinctions  we  have  just  taken,  and  the  reasons  as- 
signed by  the  authors  and  Judges  from  whom  we  have  quoted, 
for  the  introduction  of  the  judgment,  are  correct,  then  it  appears 
to  us  that  the  proposed  cross-examination  was  eminently  proper. 
The  plaintiff  had  never  shown  a  sale  to  himself,  from  the  de- 
fendant in  attachment.  Therefore  the  question,  as  yet,  whether 
the  officer  represented  a  party  qualified  to  attack  such  a  sale, 
had  never  ari:3en.  The  plaintiff  showed  a  prima  facie  title  in  the 
property  in  dispute,  in  himself,  by  the  weakest  of  all  testimony, 
mere  possession,  unconnected  with  any  derivation  of  title.  On 
cross-examination,  we  desired  to  show  that  his  possession  was 
the  possession  of  defendant  in  attachment.  If  wo  could  have 
shown,  on  cross-examination,  that  plaintiff  held  the  property 
seized,  avowedly  as  the  property  of  defendant  in  attachment, 
and  without  any  claim  to  the  same,  except  as  mere  naked  bailee 
for  the  defendants  in  attachment,  or  either  of  them,  why  was  it 
not  legitimate  cross-examination  ? 

But  we  go  further,  and  say,  even  if  there  was  a  bill  of  sale 
from  Burtis  &  Foster,  or  either  of  them,  to  Thornburgh,  that 
sale,  or  rather  pretended  sale,  might  have  been  under  such  cir- 
cumstances as  would  have  entitled  us  to  go  into  the  proof  in 
regard  to  it,  without  producing  anything  but  the  attachment 

The  rule  is,  that  if  a  sale  is  made  which  is  bone  fide  as  to  the 
parties  thereto,  or  in  other  words,  is  intended  as  between  them- 
selves to  be  a  sale,  then  it  cannot  be  attacked,  until  the  officer 
shows  himself  to  be  representing  a  creditor,  entitled  to  attack 
the  same.  But  not  so  when  there  is  a  mere  colorable  sale,  where 
the  parties  themselves  do  not  intend  or  expect  it  to  be  a  sale, 
but  the  vendor  still  retains  his  control  over  the  goods,  the  pre- 
tended vendee  merely  acting  as  his  agent,  as  between  them- 
selves, but  representing  himself  as  the  owner  to  other  persons, 
for  the  purpose  of  securing  the  goods  from  vendor's  creditors. 
(2  Starkie  on  Evidence,  1354;  also,  6  Burr.  2631,  on  the  same 
point.) 

That  the  Court  erred  in  refusing  to  suffer  defendant  to  intro- 
duce the  attachment,  the  note  sued  on,  (with  the  parol  evidence 
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that  it  was  the  note  which  was  the  foundation  of  the  action  and 
attachment,)  and  evidence  of  signature,  etc. 

If  the  views  taken  by  the  Court,  in  the  cases  quoted  in  the 
former  part  of  this  brief,  from  2  Comstock,  and  16  Wendell,  be 
correct,  then  there  would  be  no  possible  reason  for  in- 
troducing *the  affidavit.  The  attachment,  if  regular  on  [558] 
its  face,  was  protection  to  the  officer  for  seizing  the  prop- 
erty of  Burtis  &  Foster,  or  either  of  them.  It  would  not  have' 
protected  the  officer  in  seizing  the  property  of  Thomburgh,  if  it 
had  been  supported  by  a  hundred  affidavits.  Whether  there 
was  or  not  an  affidavit  and  bond,  regularly  made  and  filed  before 
the  attachment  issued,  it  could  not  one  way  or  the  other  affect 
the  question,  as  to  whether  the  cattle  seized  were  the  cattle  of 
Thomburgh  or  of  Burtis  &  Foster. 

The  question  of  whether  Burtis  &  Foster  were  in  debt  to 
Samuel  Norris,  might,  however,  have  affected  that  issue.  If 
tibiey,  or  either  of  them,  had  sold  the  cattle  to  Thombuigh,; 
under  such  circumstances  as  to  make  a  good  sale,  as  between! 
the  parties,  but  void  as  to  prior  creditors,  then  the  indebtedness' 
might  be  an  all-important  fact.  That  the  attachment  alone,  | 
witiiout  the  affidavit,  was  justification  for  seizing  the  property 
of  Burtis  &  Foster,  if  the  same  was  regular  on  its  face,  we  refer 
to  the  follow  authorities:  2  Comstock,.  477,  478;  16  Wend.  518, 
519;  19  Ala.  51;  Damon  v.  Bryant,  2  Pick.  411;  and  last,  but  not 
least,  the  express  provision  of  our  statute.  (See  Compiled  Laws, 
p.  719,  Sec.  48.) 

Bespondent  complains  that  our  plea  of  justification  is  not  a 
good  one. 

To  this  we  think  we  have  three  very  satisfactory  answers  to, 
make. 

First.  We  think  the  defense  is  well  pleaded.  In  substance,! 
the  answer  clearly  shows  the  intention  of  the  officer  to  rely  for 
protection  on  the  attachment.  That,  we  suppose,  under  our 
system,  sufficient.    (See  Practice  Act,  Sec.  70.) 

Second.  If  the  answer  was  not  a  good  plea  of  justification,  the 
plaintiff  should  have  demurred.     (See  Practice  Act,  Sec.  38.) 

Third.  If  the  plea  were  insufficient,  and  the  plaintiff  did  not 
demur,  he  should  at  least,  on  our  offering  to  introduce  the  at- 
tachment in  the  Court  below,  have  raised  the  objection  to  the 
sufficiency  of  the  plea.  Had  that  been  done,  and  the  Court  be- 
lieved the  objection  to  the  plea  good,  certainly  that  Court,  in  a 
sound  discretion,  could  and  would  have  allowed  an  amendment, 
especially,  as  it  was  at  best  but  an  amendment  in  form.  (See 
Practice  Act,  Sec.  68;  Aquital  v.  Crowell,  1  Cal.  191;  Cook  v. 
Spears,  2  Cal.  409.) 

Lastly.  Even  if  we  are  wrong  in  our  premises,  we  have  been 
misled  in  matters  of  practice;  by  the  rulings  of  the  Supreme 
Court  of  the  State.  In  our  first  position,  we  brought  ourselves 
within  the  ruling  of  this  Court,  in  the  case  of  Ghenery  v.  Palmer, 
On  the  second  point,  we  have  the  ruling  of  this  Court  in  the 
case  of  Swan  dc  Blanch  v.  Buel,  that  the  attachment  alone  is  jus- 
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tification.     No  debt,  no  affidavit,  and  no  bond  need  be 
[559]    show.     *This  case,  too,  is  supported  by  the  case  in  19 
Alabama,  above  referred  to. 

Stephen  J.  Field,  for  Respondent. 

The  ruling  of  the  Court  below,  in  refusing  to  permit  the  de- 
fendant to  examine  the  witness  as  to  the  possession  of  the  prop- 
erty six  or  eight  months  before  its  seizure,  was  correct: 

1.  Because  it  would  not  have  been  legitimate  cross-examina- 
tion. 

2.  Not  being  legitimate  cross-examination,  no  reason  was 
given  to  the  Court  below  for  a  deviation  from  the  general  rule 
in  this  particular  instance. 

3.  Because  such  examination  was  improper,  until  the  defend- 
ant had  laid  some  foundation  for  questioning  the  possession  of 
the  plaintiff,  and  could  therefore  be  had  only  when  the  witness 
should  be  called,  on  his  behalf,  to  support  some  alleged  ground 
of  defense  properly  pleaded  and  presented.  (1  Qreenleaf  Ev. 
Sec.  445;  Floyd  v.  Bovard,  6  Watts  &  S.  1,  75;  Philadelphia  and 
'Trenton  Railroad  Company  v.  SHmpson,  14  Pet.  449;  Van  EUen 
v.  Hurst,  6  Hill,  311;  Noble  v.  Holmes,  5  Hill,  195.) 

The  rulings  of  the  Court  below,  that  the  writ  of  attachment, 
note,  and  parol  proof  offered,  were  insufficient  as  a  foundation 
for  impeaching  the  sale  of  the  property  from  Burtis  to  the 
plaintiff,  as  fraudulent  as  against  cre^tors^  or  justifying  the  de- 
fendant, was  correct. 

It  is  to  be  observed  that  the  defendant  assumes,  in  his  offer- 
ing the  writ,  note,  and  parol  proof,  that  there  had  been  a  sale 
of  the  property  in  controversy  from  Burtis  to  Thombui^h. 
which  he  was  going  to  attack  as  fraudulent,  although  at  the 
time,  there  had  been  no  evidence  in  the  case  of  such  sale. 

1.  Now,  it  is  well  established  that  a  sale  by  a  debtor  of  his 
property,  even  if  void  as  against  creditors,  is  good  as  between 
himself  and  his  vendees,  and  all  the  world,  except  his  creditors; 
that  such  sale  cannot  be  attached  by  a  creditor  at  large;  it 
must  be  by  a  creditor  having  a  judgment  and  execution,  or 
some  process  regularly  issued  authorizing  a  seizure  of  the 
property. 

It  is  equally  well  established  that  an  officer,  in  order  to  justify 
the  seizure  of  property  in  the  possession  of  a  stranger  to  the 
writ,  must  plead  specially  such  justification.  He  must  plead  all 
those  facts  which  are  necessary  to  support  the  writ.  The  de- 
fense of  justification  is  veiy  special,  and  must  be  pleaded. 
{Demick  v.  Chapman,  11  Johns.  131;  1  Saund.  note  to  case  of 
Greene  v.  Jones,  298,  and  authorities  cited;  Van  EUen  v.  Hurst,  6 
Hill,  311;  Noble  v.  Holmes,  5-  Hill,  195.) 

2.  The  issuing  of  an  attachment  under  the  statute  of  this 
State  is  a  mere  ministerial  act  of  the  clerk.     It  is  issued  as  a 

mattter  of  course,  by  the  clerk,  upon  an  ex  parte  ap- 
[560]    plication  of  the  plaintiff,  *without  the  intervention  of  any 
Court  or  Judge,  upon  an  affidavit  being  filed  in  a  suit 
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commeQced,  showing  the  existence  of  a  debt  arising  upon  a 
contract  for  the  direct  payment  of  money,  and  that  it  has  not 
been  secured  by  any  mortgage  upon  real  or  personal  property. 
The  clerk  is  not  invested  with  any  discretion  in  the  matter.  He 
cannot  withhold  the  writ,  or  qualify  it.  If  issued  in  a  case 
provided  by  statute,  it  is  valid;  but  if  not,  it  is  void.  He 
who  justifies  under  such  process,  must  show  affirmatively  that 
it  was  issued  regularly.  There  can  be  no  intendment  of  law  in 
favor  of  its  regularity.     (Crawford  v.  Mead,  7  Ala.  157.) 

8.  Proceedings  by  attachment  are  unknown  to  the  common 
law.  They  derive  all  their  force  and  validity  from  the  statute. 
Such  statutes  are  always  construed  strictly.  (Souter  v.  The  Sea 
WUch,  1  Cal.  163;  Griswold  v.  Sliarpe,  2  Id.  17;  GlynorY.  WUliSj 
3  Id.  363.) 

4.  No  presumptions  of  law  are  made  in  favor  of  the  regularity 
of  proceedings  of  Courts,  or  officers  of  special  or  limited  juris- 
diction, or  of  proceedings  unknown  or  contrary  to  the  common 
law,  even  when  taken  by  Courts  of  general  jurisdiction.  Those 
parts  of  the  statute  which  are  essential  to  jurisdiction^  must  be 
ffhown  to  have  been  strictly  pursued,  or  the  proceedings  will  be 
held  to  be  a  nullity.  {Thatcher  v.  Powell,  6  Wheat.  119;  Den- 
ning V.  Corwin,  11  Wend.  651;  Earthvian  v.  Jones,  2  Yer.  493; 
Holmes  v.  Broughion,  10  Wend.  75;  Mills  v.  Martin,  19  Johns. 
34;  Hall  v.  Howe,  10  Conn.  520;  Starr  v.  Scott,  8  Id.  480.) 

5.  To  justify,  in  the  present  case,  the  defendant  should  have 
alleged  in  his  plea,  and  been  ready  to  prove  on  the  trial,  all  the 
facts  which  are  necessary  to  authorize  the  issuance  of  the  writ 
under  our  statute. 

A  defendant  justifying  under  such  writ,  to  quote  the  language 
of  Judge  Bbonson,  **  must  show  the  attachment  regularly  is- 
sued." 

By  process  regularly  issued,  is  meant  ''process  lawfully 
issued  by  a  Court  or  magistrate  having  competent  jurisdiction." 
(2  Bouvier's  Law  Die,  under  words,  "Regular  and  Irregular 
Process.") 

When  we  say  that  process  was  regularly  issued,  we  refer  to 
the  authority  under  which  it  was  issued,  not  to  the  form  of  the 
process  itself.  When  we  refer  to  the  form  of  the  process,  we 
say  that  it  is  regular,  or  irregular,  on  its  face.  {Noble  v.  Holmes, 
5  Hill,  195;  Van  Etten  v.  Hurst,  6  Id.  313;  Doane  v.  Eddy,  16 
Wend.  524;  Jenner  v.  Joliffe,  6  Johns  11:  High  v.  Wilson,  2  Id. 
47;  Simpson  v.  Watrous,  3  Hill,  619;  Jansen  v.  Acker,  23  Wend. 
480;  Homan  v.  Brinckerhoff,  1  Denio,  184;  Bennett  v.  Brovm,  1 
Code  Rep.  N.  S.  269;  Adkins  v.  Brewer,  3  Cow.  206;  Loder  v. 
Phelps,  13  Wend.  46.) 

*At  the  January  Term,  Murray,  C.  J.,  delivered  the  [561] 
opinion  of  the  Court — Terry,  J.,  concurring. 

This  was  an  action  of  replevin.  The  defendant  justified  the 
taking  under  a  writ  of  attachment. 

Two  errors  are  assigned  by  the  appellant;  First,  the  refusal 
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of  the  Court  to  permit  the  defendant  to  ask  a  witness,  on  his 
cross-examination,  "in  whose  possession  the  property  was  some 
six  months  before  the  seizure  thereof  by  the  defendant;"  and, 
second,  in  refusing  to  admit  the  writ  of  attachment  and  note, 
with  parol  proof  that  it  was  the  same  indebtedness  on  which  the 
suit  was  brought,  out  of  which  the  attachment  issued,  as  a  suf- 
ficient predicate  on  which  to  attach  the  sale  of  the  plaintiff. 

Upon  the  first  point  there  can  be  no  doubt  of  the  correctness 
of  the  ruling  of  the  Court  below;  a  witness  cannot  be  cross- 
examined,  except  in  reference  to  matters  concerning  which  he 
has  been  examined  in  chief. 

The  questions  asked  of  the  witness  were  with  regard  to  the 
possession  of  the  property  at  the  time  it  was  taken  by  the  de« 
f endant,  and  an  examination  of  the  fact  of  possession  six  months 
before,  was  in  no  way  responsive  to  the  direct  examination. 
Even  if  the  rule  were  different,  the  question  was  improper  until 
the  defendant  had  first  laid  the  foundation  for  impeacning  the 
sale. 

The  plaintiff  contends  that  the  object  of  the  question  was  to 
establish  the  fact  that  the  plaintiff  was  acting  as  the  agent  of 
Burtis,  who,  it  is  alleged,  was  the  owner  in  fact  of  the  property. 
Whatever  may  have  been  the  purpose  of  the  question,  the  object 
was  not  stated  to  the  Court,  and  in  the  absence  of  an  explana- 
tion on  the  subject,  the  object  was  properly  excluded.  The  de- 
fendant was  not  injured  by  this  ruling;  for  if  it  was  necessary 
to  establish  this  fact  in  defense,  he  might  have  recalled  witness 
•  at  a  subsequent  stage  of  the  proceedings. 

The  second  point  is  not  without  difficulty,  and  is  important  as 
a  rule  of  practice. 

It  is  well  settled  that  a  creditor  at  large  cannot  impeach  a  sale 
of  property  by  his  debtor  to  a  third  person,  until  he  has  obtained 
judgment,  taken  out  execution,  and  the  same  has  been  returned 
unsatisfied;  or  unless  he  claim  by  virtue  of  some  writ  or  process 
giving  him  a  specific  lien  thereon;  for  as  between  the  parties  the 
sale  is  valid.  An  officer  who  seizes  property  in  the  hands  of  the 
debtor,  may  justify  under  the  execution  or  process,  but  when  he 
takes  propeiiy  from  a  third  person,  who  claims  to  be  the  owner 
thereof,  if  on  execution,  he  must  show  the  judgment  and  execu- 
tion; if  on  attachmment,  the  writ  of  attachment,  and,  as  we 
think,  the  proceedings  on  which  it  was  based. 

It  is  contended  by  the  appellant  that  it  is  only  necessary  to 
show  the  indebtedness  and  the  writ;  that  this  is  sufficient  evi- 
dence to  establish  the  right  of  the  officer  on  behalf  of  the 
[562]  cred-*itor,  or  the  relation  of  the  creditor,  so  as  to  enable 
him  to  attach  the  sale.  In  support  of  tibis  proposition, 
the  case  of  Damon  v.  Bnjant,  (3  Pick.  412),  is  relied  on.  That 
was  an  action  of  trespass  for  taking  goods  "  from  the  possession 
of  a  tiiird  party."  On  the  trial,  the  officer  justified  under  a  writ 
of  attachment,  but  introduced  no  evidence  of  a  debt  or  judg- 
ment, which  it  was  insisted  was  necessary.  The  judgment  was 
reversed  on  this  ground,  the  Court  remarking  gener^ly,  that  a 
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**  judgment  must  be  Bbown,  \vLere  the  officer  justifies  under  an 
execution,  or  a  debt,  if  under  attachment." 

It  may  be  that  the  proof  of  indebtedness,  together  with  the 
writ,  would  be  sufficient  under  the  laws  and  practice  of  Massa- 
chusetts, particularly  if  the  suggestion  of  the  counsel  for  the 
respondent  be  correct,  that,  in  that  State,  the  attachment  issues 
as  a  matter  of  course  on  bringing  suit,  but  we  are  far  from  being 
warranted  in  inferring,  from  the  general  words  of  the  opinion 
just  quoted,  that  the  writ  and  mere  parol  evidence  would  be 
sufficient.  There  being  no  debt  shown  at  all,  it  was  unneces- 
sary for  the  Court  to  say  what  strictness  should  be  required 
in  establishing  that  fact.  Admtitting,  however,  that  the  opinion 
goes  the  length  contended  for,  then  we  maintain  that  it  is  not 
correct. 

There  is  no  reason,  if  in  case  of  a  seizure  under  execution,  a 
judgment  must  be  shown,  which  is  the  basis  of  the  execution 
and  prima  facie  establishes  the  debt  aiid  regularity  of  all  the 
proceedings  from  the  filing  of  the  declaration,  and  which  is,  in 
its  nature,  the  highest  legal  evidence  of  the  right  to  issue  pro- 
cess, why,  in  a  case  of  the  seizure  of  property  by  attachment,  the 
same  strictness  should  not  be  required. 

The. fact  that  a  party  is  indebted  to  another,  is  not  sufficient 
of  itself  to  warrant  the  issuing  of  an  attachment.  The  party  is 
required  to  make  affidavit  that  the  debt  sued  on  arises  out  of  a 
contract  for  the  direct  payment  of  money,  made  or  payable  in 
this  State,  and  is  not  secured  by  mortgage  on  real  or  personal 
property;  this  affidavit  must  be  made  in  a  suit  pending,  and  be 
accompanied  with  a  bond,  and  the  suit,  affidavit,  and  bond,  are 
a  necessary  predicate  for  the  writ,  and  in  our  opinion,  should  be 
shown  in  evidence  the  same  as  a  judgment. 

This,  we  think,  follows  as  a  legitimate  conclusion,  from  the 
fact  that  the  act  of  issuing  an  attachment  is  merely  ministe- 
rial, and  there  is  no  intendment  in  favor  of  the  regularity  of  the 
process;  for  aught  we  may  know,  there  never  may  have  been 
any  suit  commenced,  bond  given,  or  affidavit  filed,  and  yet,  the 
production  of  a  writ,  improvidently  issued,  and  proof  of  a  debt 
due  the  attaching  creditor,  would,  it  is  contended,  be  sufficient 
to  cure  all  these  defects. 

We  have  not  been  able  to  find  many  authorities  which  go  di- 
rectly to  this  point,  yet,  so  far  as  we  have  examined,  we  are 
satisfied  that  our  position  is  correct. 

*In  Noble  v.  Holmes,  (5  Hill,  195,)  which  was  an  action  1563] 
of  replevin  for  a  yoke  of  oxen,  tried  in  the  Circuit  Court 
of  New  York,  the  defendant  justified  the  seizure  of  the  cattle 
by  an  attachment  issued  to  him  by  a  justice  of  the  peace  against 
one  Lattin.  The  plaintiff  claimed  title  by  purchase  from  Lattin 
previous  to  the  issuing  of  the  attachment.  A  question  was 
made  whether  the  purchase  by  the  plaintiff  was  not  fraudulent 
as  to  Lattin 's  creditors.  The  plaintiff  insisted  that  the  defend- 
ant must  show  the  necessary  proceedings  to  give  the  justice  ju- 
xisdiction  to  issue  the  attachment.  The  Judge  oyerruled  tho 
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objection,  and  decided  that  the  process  being  regular  on  its 
face,  was  a  protection  to  the  defendant.  A  verdict  was  had  for 
the  defendant,  and  the  plaintiffs  applied  to  the  Supreme  Court 
for  a  new  trial.  In  giving  the  opinion  of  the  Court,  Justice 
Bronson  uses  this  language : 

**  Under  the  ruling  of  the  Judge,  the  jury  may  have  found  a 
verdict  for  the  defendant,  although  they  believed  that  the  plaint- 
iffs had  a  good  titie  to  the  oxen,  as  against  Lattin.  If  they  be- 
lieved that  fact,  the  defendant  had  no  right  to  take  the  property 
from  the  plaintiffs  by  virtue  of  the  attachment  against  Lattin, 
without  showing  that  the  sale  to  the  plaintiffs  was  void  as  against 
creditors.  The  sale  could  not  be  impeached  by  a  creditor  at 
large;  it  must  be  a  creditor  having  a  judgment  and  execution,  or 
some  other  process  which  authorized  a  seizure  of  the  goods.  As 
a  general  rule,  process  regular  on  its  face  is  sufficient  for  the 
protection  of  the  officer,  although  it  may  have  been  issued  with- 
out authority.  But  when  the  officer  attempts  to  overthrow  a 
sale  by  the  debtor,  on  the  ground  of  fraud,  he  must  go  back  of 
his  process,  and  show  authority,  for  issuing  it.  If  he  act  under 
an  execution,  he  must  show  a  judgment;  and  if  he  seizes  under 
an  attachment,  he  must  show  the  attachment  regularly  issued. 
If  Lattin  had  sued,  it  would  be  enough  for  the  defendant  to 
produce  the  attachment;  but  it  is  otherwise  as  against  the 
plaintiffs,  who  are  strangers  to  the  attachment,  and  claim  under 
an  older,  and  therefore  better  title,  unless  it  can  be  impeached 
by  fraud." 

It  may  be  contended  that  this  decision  turned  upon  the  fact 
that  the  writ  was  issued  by  a  Court  of  inferior  and  limited  juris- 
diction, and  therefore  there  was  no  intendment  in  favor  of  the 
regularity  of  its  proceedings.  This  fact  does  not  appear  to 
have  entered  into  the  consideration  of  the  Court,  and  the  infer- 
ence is  rebutted  by  the  remarks  of  the  Court,  that  "if  Lattin 
had  sued,  it  would  be  enough  for  the  defendant  to  produce  tiie 
attachment,"  which  would  have  been  improper;  for  an  intend- 
ment of  the  regularity  of  the  proceedings  of  an  inferior  Court 
would  be  no  stronger  against  the  debtors  than  a  third  party. 

'*  In  Crawford  v.  Mead,  7  Ala.  157,  the  plaintiff  sued  in 
[564]  assumpsit  the  endorsers  of  a  note,  the  defendants  *pleaded 
a  writ  of  garnishment,  issued  from  the  Circuit  Court  of 
the  United  States,  upon  a  judgment  recovered  therein,  by  which 
the  debt  on  the  note  was  placed  in  the  custody  of  the  law;  to 
the  plea,  a  demurrer  was  interposed;  the  demurrer  being  over- 
ruled, the  general  issue  was  pleaded,  a  trial  had,  and  judgment 
for  plaintiff.  On  appeal,  the  question  was  as  to  the  sufficiency 
of  the  plea,  and  the  Court  in  giving  its  opinion,  says: 

"  The  plea  in  this  case  is  bad,  because  it  does  not  show  that 
the  Circuit  Court  of  the  United  States  had  jurisdiction  to  issue 
the  garnishment.  Waiving  all  consideration  of  the  question, 
that  it  is  not  averred  in  the  plea  that  the  Circuit  Court  had  ju- 
risdiction to  render  judgment  against.  David  Jones,  the  assignor 
of  t)ie  plaintiffs,  and  also,  whether  the  Courts  of   the  United 
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States  can  issue  process  of  garnishment  upon  their  judgments, 
to  give  the  Court  jurisdiction,  it  should  have  been  averred  in  the 
plea  that  the  affidavit  was  made,  which  is  the  authority  for  is- 
suing the  process  under  the  statute  of  this  State.  (Clay's  Dig. 
259.  sees.  1,  2.)  A  judgment-creditor  has  not  the  right,  as  a 
consequence  of  his  judgment,  to  sue  out  garnishee  process,  but 
to  entitle  him  to  it,  must  make  the  affidavit  which  the  statute 
requires. 

''  The  necessity  of  this  averment  is  more  apparent  when  we 
consider  that  the  process  is  not  issued  by  a  judicial  officer,  but 
ex  parte,  by  the  clerk  of  the  Court,  on  the  application  of  the 
plaintiff,  and  if  any  intendment  in  favor  of  the  regularity  of 
the  proceedings  could  be  indulged  in,  which  we  have  seen  is  not 
allowed  in  such  a  plea  as  this,  it  could  not  be  made  in  favor  of 
a  mere  ministerial  Act,  such  as  this  is.  It  was,  therefore,  nec- 
essary that  the  plea  should  have  contained  an  averment  that  the 
proper  affidavit  was  made,  without  which,  the  Court  had  no  ju- 
risdiction." 

It  is  contended,  that  this  case  does  not  fall  within  the  rule 
laid  down  in  Crawford  v.  Mead,  because  it  appears  that  the  writ 
was  directed  to  the  coroner  of  Yuba  county,  by  an  order  of  the 
Judge  of  the -Sixth  Judicial  District,  based  upon  the  affidavits 
of  the  plaintiff,  that  the  sheriff  was  interested  in  the  property  to 
be  attached.  We  are  not  aware  of  a  provision  of  our  statute 
which  requires  such  an  order. 

In  our  opinion,  the  writ  might  have  been  directed  to  the  coro- 
ner by  the  order  of  the  plaintiff,  and,  if  it  had  been  sent  to  the 
sheriff,  it  would  have  been  his  duty,  if  interested  in  the  subject, 
to  have  transferred  it  to  the  coroner.  If,  however,  the  District 
Court  had  any  authority,  upon  a  suggestion,  to  make  the  order, 
it  only  goes  to  the  direction  of  the  writ,  and  not  to  the  propriety 
of  issuing  it.  Cases  might  doubtless  be  found  maintaining  the 
same  position,  but  we  are  satisfied,  upon  the  authority  of  tiiose 
cited,  that  our  conclusion  is  correct. 

Judgment  affirmed. 

♦On  the  rehearing,  at  this  Term,  Murray,  C  *J.,  de-    [565] 
livered  the  opinion  of  the  Court — Burnett,  J.,  and  Terry, 
J.,  concurring. 

In  our  former  opinion  in  this  case,  we  considered  two  proposi- 
tions: First,  as  to  the  refusal  of  the  Court  to  allow  the  defend- 
ants* counsel  to  cross-examine  the  witness  Thomburgh;  and, 
second,  whether  the  officer  was  required  to  establish  anything 
more  than  the  debt  and  writ  of  attachment,  to  enable  him  to  at- 
tack the  sale  from  Burtis  and  Foster  to  the  plaintiff,  on  the 
ground  of  fraud.  On  the  second  point,  we  still  adhere  to  our 
opinion,  and  notwithstanding  the  able  argument  of  counsel,  and 
the  authorities  adduced,  we  see  no  good  reason  for  doubting  its 
correctness. 

It  will  hardly  be  expected  that  we  should  again  go  into  a  re* 
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view  of  all  the  arguments  that  might  be  adduced  for  or  against 
the  proposition. 

It  may  be  stated,  in  limine,  that  every  sale  of  property  and 
personal  chattels  is  good  as  between  the  parties,  and  cannot  be 
attacked  for  fraud,  except  by  a  creditor,  who  has  obtained  judg- 
ment, and  taken  out  execution,  which  has  been  returned  unsat- 
isfied in  whole  or  part.  To  this  general  rule  there  is  one  excep- 
tion, and  that  is  in  cases  where  the  statute  gives  a  lien  upon  a 
seizure  by  attachment.  In  the  latter  case,  as  the  proceeding  is 
of  statutory  origin,  and  unknown  to  common  law,  it  is  evident 
that  all  the  provisions  of  the  Act  must  be  strictly  complied  with. 
It  is  a  harsh  remedy  at  best,  and  a  party  who  seeks  to  enforce 
it  against  another,  should  be  held  to  a  strict  accountability  and 
compliance  with  the  law. 

The  appellant  contends  that  where  the  officer  seizes  property 
in  the  hands  of  a  third  party,  which  is  alleged  to  have  been  fraud- 
ulently transferred,  it  is  only  necessaiy  to  show  the  writ  and 
prove  the  debt,  thereby  establishing  the  relation  of  creditor, 
and  that  when  this  relation  is  established,  then  the  sale  may  be 
attacked  for  fraud. 

It  requires  something  more  than  a  mere  indebtedness  between 
the  parties  to  justify  the  taking  of  property  from  the  possession 
of  a  third  person.  A  mere  creditor  cannot,  as  before  remarked, 
impeach  the  sale  until  he  shows  that  he  has  a  judgment  or  lien; 
neither  can  the  officer  who  represents  him  do  so.  The  debt  of 
itself  gives  no  right  to  seize  the  property,  but  the  attachment; 
and  it  is  essential  for  its  validity  that  it  should  have  been  issued 
in  conformity  with  the  law.  If  the  officer  seizes  the  property 
of  the  debtor,  and  the  writ  be  regular  on  its  face,  it  is  a  suffi- 
cient justification  to  him;  for  the  defendant  may,  if  the  attach- 
ment has  been  improvidently  issued,  move  to  have  it  quashed, 
or  bring  a  suit  upon  the  undertaking,  but  a  third  party,  a  stran- 
ger to  the  record,  could  not  interfere,  and,  therefore,  it  would 
seem  but  justice,  that  before  any  right  could  be  established 
against  him,  by  reason  of  a  proceeding  to  which  he  was  not  a 

party,  that  its  regularity  should  be  shown. 
[566]  "^If  the  officer  seizes  the  goods  of  the  judgment-debtor 
under  a^./a.,  as  against  the  debtor,  it  is  only  necessary 
to  show  the  writ;  but  as  against  a  third  party,  it  would  be  nec- 
essary to  show  both  the  judgment  and  execution,  and  the  reason 
of  the  rule  is  said  to  be,  because  the  party  against  whom  the 
judgment  was  rendered  might  have  applied  to  set  it  aside,  or 
have  reversed  it  on  appeal  if  it  was  erroneous,  but  having  ac- 
quiesced in  it,  it  is  presumed  to  be  correct;  while  on  the  other 
hand,  no  such  intendment  would  be  indulged  in,  against  one 
who  was  neither  a  party  or  privy  thereto. 

The  counsel  for  the  appellants  have  been  unable  to  find  a 
single  authority  that  militates  against  our  former  opinion,  ex- 
cept in  the  case  of  Kirksexfs  Trustees,  etc. ,  v.  DuJbose  (19  Alabama, 
50),  in  which  the  following  loose  dictum  of  the  Judge  who  de- 
livered the  opinion  of  the  Court  appears:    '*  If  the  attachments 
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were  regular  on  their  face,  and  authorized  a  levy  and  seizure  of 
the  defendants'  property,  the  sheriff  is  not  bound  to  go  beyond 
them  and  show  bonds  and  affidavits,  or  that  there  was  a  subsist- 
ing debt  on  which  they  might  properly  issue."  (Oovernor  v. 
Gibson,  U  Ala.  326.) 

In  the  first  place,  this  expression  of  opinion  was  not  neces* 
sary  to  a  decision  of  the  case;  and  in  the  second,  if  necessary,  it 
was  erroneous,  beiog  in  direct  conflict  with  the  former  decisions 
of  the  same  Court,  and  of  every  authority  cited  by  the  appel- 
lant, and  lastly,  it  is  not  supported  by  any  reasoning  of  the 
Court,  or  by  the  case  of  Oovernor  v.  Gibson,  which  it  cites,  and 
which  simply  holds  that  "it  is  a  good  defense  for  the  sheriff, 
when  sued  by  the  plaintiff,  in  the  proceeding  for  not  making 
goods  available,  to  satisfy  process  under  which  they  were  seized, 
to  show  that  they  were  taken  from  his  possession  under  a  writ. 
regularly  issued," 

There  is  nothing  in  either  of  these  cases  to  shake  the  decision^ 
of  Crawford  v.  Mead. 

The  counsel  for  the  appellant  relies  on  the  case  of  Suoan  <k 
Blanch  v.  Bull,  decided  some  three  years  ago  by  this  Court. 
This  cose,  by  some  accident,  has  never  been  reported,  and  has 
been  unknown  to  the  bench  and  bar,  so  that  it  cannot  be  claimed 
with  propriety  that  he  was  misled  by  it;  in  fact,  on  the  former 
argument  no  allusion  was  made  to  it  whatever.  On  examina- 
tion of  the  record  in  that  case,  I  find  that  the  opinion  of  the« 
Court,  though  apparently  in  the  teeth  of  all  the  authorities,  is< 
sustained  by  the  case  made. 

The  plaintiff  did  not  sncceed  in  establishing  a  right  prima  fade* 
to  the  property.  The  sale  by  which  they  claim  title  was  only 
colorable,  or  m  fact,  it  was  shown  by  their  own  witnesses  that, 
it  was  fraudulent,  and  that  they  were  bailees  of  the  defendant, 
in  execution.  Under  these  circumstances,  it  was  not  necessary^ 
to  show  a  debt.  The  rule  is,  that  if  a  sale  is  made  which 
was  ^intended  to  be  good  between  the  parties,  it  cannot  [567]j 
be  attacked  until  the  officer  shows  that  he  is  entitled  to 
represent  a  creditor;  but  if  the  sale  is  merely  colorable,  and  iti 
appears  from  the  testimony  that  it  never  was  the  intention  of 
the  parties  to  pass  the  title,  that  the  plaintiff  is  but  the  agent  or- 
bailee  of  the  defendant  in  attachment,  then  the  writ  would  be  a 
sufficient  justification  for  the  officer,  as  it  is  evident  that  an 
agent,  by  reason  of  a  colorable  or  fraudulent,  sale,  would  be  in, 
no  better  condition  than  his  principal. 

The  rule  is  thus  laid  down  by  Starkie,  in  his  work  on  evi- 
dence: ''If  the  assignment  and  delivery  of  possession  werei 
merely  colorable,  and  the  property  still  remained  in  the  debtor, 
against  whose  goods  the  execution  issued,  the  sheriff,  it  seems,, 
would  be  entitled  to  a  verdict  without  proof  of  the  judgment, 
the  plaintiff  having  no  property  in  the  goods."  It  was  doubt- 
less on  this  view  of  the  law  that  this  Court  based  its  former 
opinion,  and  we  are  prepared  to  maintain  its  correctness.  This 
rule  brings  us  to  the>  examination,  of  the.  first,  assignment,  ol 
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error,  Tiz. ,  the  refusal  of  the  Court  to  permit  the  defendant  tot 
ask  the  witness,  in  whose. possession  the  property  was  some  sixj 
months  before  the  seizure. 

The  plaintiff  had  established  title  by  possession,  but  had  not: 
introduced  any  bill  of  sale  or  evidence  tending  to  establish  a. 
sale.  This  evidence  was  the  weakest  that  could  be  produced  to 
establish  title.  Having,  however,  shown  possession,  we  think 
it  was  competent  under  any  rule  of  evidence,  to  cross-examine 
the  witness  for  the  purpose  of  establishing  the  nature  and  char- 
acter of  the  plaintiff's  possession;  to  draw  from  him,  if  possi- 
ble, the  fact  whether  such  possession  was  a  mere  cover  to  hido 
the  defendant's  property,  and  also,  for  the  purpose  of  testing; 
the  witness'  means  of  knowledge  and  information  on.  this  sub-* 
ject. 

It  is  true,  that  in  our  former  opinion,  we  thought  that  thet 
question  was  improper,  but  our  minds  were  not  directed  to  thei 
distinction  between  bona  fide  and  colorable  sales.  Since  that 
time  our  attention  has  been  called  to  the  case  of  Chenery  y. 
Palmer,  6  Cal.  131,  (which  was  not  then  reported,  and  which 
had  escaped  our  recollection,)  where  this  same  point  was  de- 
cided. We  are  unable  to  see  any  difference  between.»the«  two 
cases,  and  must  follow  the  rule  there  laid  down, 

Judgment.reTersed,  and  causa  remanded. 


[568]  ♦NICKEBSON  v.  CHATTEETON  et-al. 

*  Bkplevin,  Fobm  op  Judqmezvt  in. — In  an  action  of  replevin,  -where  the  de- 

fendant has  required  the  retnm  of  the  property,  and  given  an  nn- 
dertukingfor  such  purpose:  a  judgment  for  plaintiff,  in  order  to  hold 
the  sureties  on  the  undertaking  muRt  be  in  the  alternative,  as  required^ 
by  sections  104,  177  and  210  of  the  Practice  Act. 

*  Rkplkvix  Bond,  Liabzlitt  op  Subktikb. — The  sureties  only  bind  them- 

selves to  make  good  any  judgment  that  plaintiff  may  lawfully  obtain; 
against  defendant. 

»  Idem.— DxcsEK  poe  Speoipio  Dslzvebt.— Where  the  recovery  of  the  prop- 
erty M  the  primary  object  of  the  suit,  as  in  some  cases  where  damages 
will  not  compensate  plaintiff,  he  should  frame  his  bill  in  equity,  speci- 
fying the  reasons  therefor,  and  then  a  decree  can  be  made  to  compel  a. 
specific  delivery. 

PX.BADINO,  Complaint  in  Action  ok  BefiiBvin  Bond. — In  an  action  against' 
the  sureties  on  a  replevin  bond,  it  is  necessary  to  allege  and  prove  that 
the  property  was  delivered  to  the  party  requiring  it,  and  for  whom  thei 
bond  was  given. 

SuBBTiES  ON  Bbplkvin  Bond— LnHTATioN  OP  LiABXLiTT.— The  liability  off 
the  sureties  cannot  be  more  than  the  value  of  the  property  fixed  by  tiioi 
judgment  in  the  original  suit. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

1.  Commented  on  Ckambert  r.  Wattrg,  7  Cal.  .^190;  Clary  T.  Bolland,  24  Cal.  U9.  Appll- 
cation  limited  to  oases  tried  by  a  jury,  Ginaca  r.  Aticood,  8  Cal.  448.  Doubted,  Lomme  r. 
Sweeney^  1  Mont.  S92.  596. 

3.  cited  TisMi  T.  Darling^  9  Cal.  386.  What  mutt  be  ahown  to  disohaive  sureties*  JfHr- 
dock  T.  Bmoks,  38  Cal.  (»4. 

3.  litle  in  whom  yetts,  approved  Bvmt  r.  Robinson,  11  Cal.  278. 
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Nickerson,  the  plaintiff  in  the  Court  below,  brought  an  action 
against  the  California  Stage  Company  to  recover  the  possession 
of  a  horse  of  the  value  of  four  hundred  dollars,  and  claimed  a 
delivery  of  the  horse  at  time  of  commencing  suit.  Before  the 
time  expired  for  the  sheriff  to  deliver  the  horse  to  the  plaintiff, 
the  stage  company  procured  the  defendants  to  execute  an  un- 
dertaking for  the  return  of  the  horse  to  them,  which  was  for  the 
Bum  of  eight  hundred  dollars,  conditioned  as  follows: 

"  That  if  the  delivery  of  the  personal  property  to  the  plaintiff 
be  adjudged  bv  the  Court,  then  the  said  defendants  snail  de- 
liver the  said  horse  to  the  plaintiff,  and  also  pay  to  the  said 
plaintiff  such  sum  of  money  as  may  for  any  cause  be  recovered 
against  the  defendants  in  this  action." 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants, on  their  undertaking  given  in  the  suit  of  tiie  plaintiff 
against  the  stage  company. 

The  complaint  contains  a  copy  of  the  undertaking;  and  avers 
that  on  the  16th  day  of  January,  1856,  the  plaintiff  secured 
judgment  against  the  stage  company  "  for  the  restitution  of  the 
said  horse,  described  in  the  said  undeiiaking,  and  for  the  sum 
of  three  hundred  dollars  damages,  and  one  hundred  and  forty- 
nine  dollars  costs  of  said,  action,  and  thai  said  horse,  be  deliv- 
ered to  plaintiff."* 

The  complaint  further  avers,  that  the- value  of  the  horse*  was 
four  hundred  dollars,  and  that,  his  services  and.use.arei  worth 
four  dollars  per  day. 

The  breach  alleged  is  that,  although  often  requested' so  to  do, 
neither  the  said  California  Stage  Company,  nor  the  said 
defend-*ants,  have  delivered  said  horse  to  said  plaintiff;    [569] 
nor  has  the  said  plaintiff  been  paid  the  sum  of  four  hun- 
dred dollarsr— the  value,  ol  said,  horse — ^noi:  damages  foe  hia»de- 
tention. 

The  damages  prayed  for  were  eight  hundred  dollars. 

The  defendants  demurred  to  the  complaint,  which  was'-  over- 
ruled, and  then  default  entered,  and  afterward  judgment  was 
entered  against  them  for  the  sum  of  eight  bundled. dollaraavndi 
costs,  from  which  judgment  they  appealed. 

Smiih  S  Hardy,  for  Appellants: 

The  complaint  is  substantially  defective;  because  it  does  noti 
state  that  the  horse  was  returned  to  the  California  Stage  Com- 
pany, upon  the  execution  and  delivery  of  the  defendants'  under-* 
taking.     (See  Palmer  v.  Melvin,  October  Term,  1866.) 

In  actions  for  the  recovery  of  specific  personal  property — 
where  the  property  has  not  been  delivered  to  the  plaintiff,  and; 
he  recovers  at  the  trial — the  jury  must  find  the  value  of  the. 
property,  and  the  Court  must  give  judgment  for  the  restitution) 
of  the  property  sued  for;  and  in  case  restitution  cannot  be  had,, 
then  for  its  value  as  found  by  the  jury.  The  execution,  which 
may  be  issued  to  enforce  such  judgment,  must  conform  thereto,, 
and  direct  the  sheriff  to  deliver  the  property  to  the  plaintiff,  and 
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^         f  mi  I   f  fciT       

if  a  deliyery  thereof  cannot  be  had,  then  to  satisfy  the  execu- 
tion for  the  value  of  the  property.  (See  Practice  Act,  sees.  177, 
200,  and  210,  subdivision  4.) 

In  order  to  entitle  the  plaintiff  to  recover  against  these  de- 
fendants— who  were  merely  sureties  for  the  stage  companj' — he 
must  show,  by  his  complaint,  not  only  that  the  horse  was  found 
to  be  of  some  certain  value,  but  he  must  also  show  that  an  exe- 
cution was  issued  against  the  stage  company  to  enforce  the 
judgment,  and  was  returned  nulla  bona,  both  as  to  the  horse 
and  his  value.  The  plaintiff  must  show  by  his  complaint  that 
he  has  exhausted  his  remedial  process  against  the  stage  com- 
pany, on  the  judgment  against  them,  before  he  can  sue  the  de- 
fendants for  a  breach  of  the  undertaking.  (Duggan  v.  England, 
Harper's  R.  217;  PembleY,  Clifford,  2  McCord's  R.  44;  Wise  v. 
Shepherd,  13  Eil.  41.) 

The  judgment  is  an  entirety,  and  includes  damages  for  which 
the  defendants  could  not,  in  any  event,  be  made  liable  on  their 
undertaking.  It  is,  therefore,  erroneous,  at  least  in  part,  and 
should  be  reversed.  (Burris  v.  Johnson,  J.  J.  Marsh.  196;  Dry- 
den  V.  Dryden,  9  Pick.  646;  Hay  v.  Imlay,  2  Penn.  832;  Bigga 
V.  Tyson,  Coxe,  34.) 

Crocker  &  Robinson,  for  Respondent. 

The  undertaking  sued  on  is  under  seal,  which  imparts  a  con- 
sideration, and  defendants  are  estopped  from  denying  it. 

The  point  that  there  was  no  delivery  of  the  horse  to 
[670]    the  stage  '^'company  was  not  made  in  the  Court  below, 
and  cannot  be  made  here.    All  other  causes  are  waived. 
(3  Cal.  341.) 

Under  our  practice,  it  is  only  necessary  to  set  forth  sufficient 
to  apprise  the  defendant  of  cause  of  indebtedness,  or  other 
cause  of  action,  so  as  to  apprise  the  defendant  of  the  object  of 
the  suit. 

Milliken  v.  EiXl,  July  T.,  1865:  Defendants  here  are  fully  ap- 
prised of  the  object  of  the  suit. 

The  complaint  fully  sets  out  the  judgment,  issue  of  execution, 
and  return  nulla  bona,  and  contains  all  the  documents  necessary 
to  apprise  the  defendants  of  the  cause  of  action. 

A  judgment  for  the  full  penalty  of  the  undertaking  is  proper, 
and  the  only  judgment  that  can  be  given  upon  an  undertaking 
of  this  kind.     {2  Yeates,  418. ) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Mubbat,  C. 
jr.,  concurring. 

The  plaintiff  brought  an  action  against  the  California  Stage 
Company,  to  recover  the  possession  of  a  horse,  of  the  alleged 
value  of  four  hundred  dollars.  The  sheriff  took  possession  of  the 
horse;  and  the  stage  company,  under  the  one  hundred  and 
fourth  section  of  the  Practice  Act,  required  a  return  thereof; 
and  defendants,  Chatterton  and  Waters,  entered  into  an  under- 
itaking,  as  required  by  that  section.    The  plaintiff  recovered 
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judgment  against  the  sta^e  company,  and  then  brought  Bait 
against  defendants  on  their  undertaking.  The  defendants  de- 
murred to  the  complaint,  which  demurrer  was  overruled,  and 
they  appealed  to  this  Court.  i 

The  first  objection  urged  against  the  complaint  is,  that  there 
is  no  allegation  that  the  horse  was  delivered  by  the  sheriff  to 
the  stage  company.  A  copy  of  the  undertaking  is  set  out  in  full 
in  the  complaint,  from  which  it  appears  that  the  sheriff  had 
taken  possession  of  the  horse  for  the  plaintiff  under  sees.  101  and 
102;  and  in  assigning  breaches  of  the  undertaking,  the  plaintiff 
states,  that  neither  Uie  stage  company,  nor  the  defendants,  had 
delivered  the  horse,  but  does  not  allege  that  the  sheriff  had  de- 
livered the  animal  to  the  stage  company,  so  that  the  company 
could  have  delivered  it  to  the  plaintiff.  It  would  seem  clear 
that  the  delivery  of  the  horse  to  the  stage  company  must  pre- 
cede the  lial»lity  of  the  defendants  upon  the  undertaking,  al- 
though it  is  under  seal.  It  is  a  condition  precedent,  apparent 
upon  the  instrument,  taken  and  construed  with  reference  to  the 
law  under  which  it  was  given,  and  which  forms  a  pai*t  of  the 
undertaking  itself.  {Matoon  v.  Eder^et  cU.y  6  Gal.  67;  Eussell  et 
al.  V.  Eilioi  etal.,2  Cal.  245.) 

The  complaint  should  have  alleged  the  delivery  of  the  horse 
to  the  stage  company.  It  was  an  affirmative  fact  going  to  the 
merits  of  the  plaintiff's  claim  for  the  value  of  the  horse,  and 
should  have  been  alleged  and  proven.  In  the  case  of  Pal- 
mer  et  at,  v.  Melvin  etal,,  6  Cal.  661,  *it  was  held  that  the  [671] 
case  was  defective,  because  *'  it  did  not  state  the  property 
attached  was  released  upon  the  execution  of  the  bond."  "  To 
charge  the  defendants,  it  is  necessary  to  allege  the  considera- 
tion of  the  undertaking,  and  a  mere  reference  to  the  condition 
of  the  bond  is  insufficient." 

Another  objection  urged  against  the  complaint  is,  that  it  sim- 
ply alleges  that  plaintiff  obtoined  judgment  against  the  com- 
Eany,  "  for  the  restitution  of  the  horse,  and  for  the  sum  of  three 
undred  dollars,  and  one  hundred  and  forty-nine  dollars  costs." 
The  defendants  insist,  that  in  actions  for  the  recovery  of  specific 
personal  property,  the  verdict  of  the  jury  must  find,  first,  the 
value  of  the  property,  and  which  party  is  entitled  to  it;  and, 
second,  the  damages,  if  any  are  claimed  and  proved,  and  that 
the  judgment  and  execution  must  follow  the  verdict,  and  bo  in 
the  alternative  that  the  successful  party  shall  have  a  delivery  of 
the  property;  or  if  that  cannot  be  had,  shall  recover  the  value  as 
found  by  the  jury,  and  stated  in  the  judgment,  and  also  his 
damages  and  costs. 

Taking  the  different  provisions  of  the  Practice  Act  together, 
sections  104, 177,  200,  and  210,  it  would  seem  that  the  judgment 
should  bo  taken  in  the  alternative.  It  would,  also,  seem  to  be 
true,  that  the  securities  to  the  undertaking  only  bind  themselves 
to  make  good  such  judgment  as  the  plaintiff  may  lawfully  obtain 
against  the  defendant.  In  order  words,  they  only  guaranty  to 
make  good  such  a  judgment  as  the  law  allows  to  be  rendered 
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under  such  proceedings.  If,  therefore,  the  proper  judgment  be 
taken  in  the  alternative,  and  the  defendant  fail»to  discharge  the 
judgment,  the  securities  can  only  be  required  to  pay  the  value 
of  the  property,  and  the  amount  of  the  damages  and  costs.  It 
also  follows  from  these  positions,  that  the  plaintiff,  in  a  suit 
against  the  securities,  cannot  recover  damages  for  the  detention 
of  the  property,  his  damages  being  the  legal  interest  upon  the 
amount  of  the  judgment.  The  judgment  in  the  original  case 
fixes  the  value  of  the  property,  the  amount  of  damages  and 
costs,  and  these  constitute  the  limit  and  extent  of  the  liability 
of  the  securities;  and  the  reasons  for  this  position  would  seem 
to  be  ample. 

The  undertaking  of  the  securities  is  but  conditional,  and  if  the 
condition  fails,  they  make  good  their  engagement  by  paying  the 
amount  of  the  judgment.  They  are  not  to  be  held  responsible 
for  the  hire  of  the  property,  but  for  its  value  as  assessed  by  the 
jury  in  the  suit  to  recover  it  in  the  first  instance.  As  the  suit 
against  the  securities  is  not  for  the  recovery  of  the  property, 
they  having  it  not  in  possession,  they  cannot  be  responsible  for 
its  hire.  The  plaintiff  already  having  judgment  for  the  delivery 
of  the  property,  upon  which  he  can  issue  his  execution,  and  un- 
der which  the  sheriff  can  take  the  property  itself,  the  plaintiff 
has  no  cause  to  sue  the  defendants  to  regain  the  possession  of 
the  property,  but  only  for  the  amount  of  the  judgment. 
[572]  By  *their  undertaking  they  agree  to  pay  the  judgment, 
in  the  event  that  their  principd  fails  either  to  deliver  the 
property  or  pay  its  value,  or  fails  to  pay  the  damages  and  costs. 
When  the  plaintiff  or  defendant,  in  the  original  suit,  obtains 
judgment  for  the  delivery  of  the  property,  or  if  it  cannot  be 
found,  then  for  its  value,  the  title  in  the  property  vests  in  the 
party  against  whom  the  judgment  is  given,  subject  to  the  right 
of  the  successful  party  to  take  it  in  discharge  of  so  much  of  the 
judgment  as  is  made  up  by  the  assessed  value  of  the  property. 
If,  therefore,  the  property  should  be  accidentally  lost  or  de- 
stroyed, after  judgment  and  before  possession  by  the  sheriff,  the 
loss  would  fall  upon  the  unsuccessful  party,  and  he  would  be 
bound  to  pay  its  value. 

The  plaintiff  alleges  in  his  complaint,  that  neither  the  stage 
company  nor  the  defendants  had  delivered  said  horse  to  plaint- 
iff, nor  had  they  or  either  of  them  paid  the  said  sum  of  four  hun- 
dred dollars,  the  value  of  the  hoi*se,  as  alleged  in  the  complaint 
in  the  case  against  the  stage  company.  But  there  is  no  aver- 
ment that  any  value  was  found  by  the  jury  or  the  Court  in  that 
case,  and  the  allegation  that  neither  the  horse  had  been  deliv- 
ered, nor  the  mere  alleged  value  had  been  paid,  is  not  sufficient. 
''And  when  a  party  undertakes  to  do  one  or  two  things,  the 
party  who  would  take  advantage  of  the  non-performance  must 
aver  that  he  has  performed  neither  the  one  nor  the  other." 
Mr.  Justice  Nott,  in  Diiggan  v,  England,  Harper's  Rep.  217. 
(See  1  Str.  694;  2  East.  2.) 

It  would  seem  that  in  a  case  like  this,  the  securities  should 

55i 

Digitized  by  VjOOQIC 


Aprils  1857.]      Nickebson  v.  Chattebton.  673 

not  be  responsible  for  more  than  the  value  of  the  property,  as 
fixed  by  the  judgment  in  the  original  suit,  and  the  judgment 
should  be  in  the  alternative,  so  that  the  defendant  may  dis- 
charge it  by  paying  the  value  of  the  property,  if  the  property 
cannot  be  found.  If  the  recovery  of  the  property  is  the  primary 
object  of  the  suit,  as  it  is  in  some  cases,  when  damages  will  not 
compensate  the  plaintiff,  then  the  injured  party  should  frame  \/^ 
his  bill  in  equity,  specifying  the  reasons  for  seeking  the  recoveiy 
of  the  properly  itself,  and  then  the  decree  can  be  so  framed  as 
to  compel  a  specific  delivery.  But  in  cases  like  this,  when  the 
plaintiff  can  be  compensated  in  damages,  he  must  take  his  judg- 
ment in  the  altema^ve,  and  if  he  can  find  the  property  he  can 
take  it;  if  not,  he  must  take  the  value,  and  he  can  only  ask  the 
securities  to  make  good  the  judgment.  The  securities  cannot 
be  held  to  do  more  than  their  principal  was  required  to  do.  It 
is  true  that  the  learned  counsel  for  the  plaintiff  refers  to  the  case 
of  Miller  v.  FonU  db  Wither,  2  Yeats,  418,  as  an  authority  for  the 
position  that  plaintiff  would  be  entitled  to  recover  the  full 
amount  of  the  sum  mentioned  in  the  undertaking,  without 
regard  to  the  fact,  whether  the  principal  had  failed  to  comply 
with  the  judgment  of  the  Court  in  the  original  case,  in  whole  or 
only  in  part.  From  that  case,  it  appears  the  authorities 
have  been  conflicting.  This  *was  a  case  decided  in  1798,  [573] 
and  upon  a  statute  of  1772,  which  it  is  apprehended  was 
not  entirely  similar  to  our  Practice  Act  in  this  respect. 

It  is  also  objected  that  the  complaint  does  not  show  that  an 
execution  wasHssued  in  the  case  against  the  company,  and  re- 
turned unsatisfied.  The  plaintiff's  counsel,  in  answer  to  this 
objection,  state  that  ''the  complaint  fully  sets  out  the  judgment, 
issue  of  execution,  and  return  nulla  bona,"  This  statement  is  a 
mistake,  so  far  as  it  respects  the  issue  and  return  of  the  execu- 
tion. 

We  are  not,  however,  prepared  to  sustain  this  objection.  We 
think  the  plaintiff  was  not  bound  to  delay  suit  upon  the  under- 
taking until  after  the  issue  and  return  of  the  execution,  The 
securities  could  at  once,  upon  the  brining  of  this  suit,  have  dis- 
charged the  liability  by  paying  the  judgment,  had  the  same 
been  properly  taken,  and  the  complaint  in  the  present  case 
properly  framed. 

It  is  not  necessary  to  examine  the  other  points  in  the  case,  as 
they  involve  no  important  principle. 

For  these  reasons  we  think  the  judgment  of  the  Court  below 
ought  to  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings, with  leave  to  plaintiff  to  amend  his  complaint. 
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MINTURN  V.  FISHER. 

'Bask  Chsck— Dbawkb,  wbkn  Liabi*  wrraoutr  Notice  ob  pBOTEBT.—'Whepe 
A.  draws  a  check  in  favor  of  B.,  dated  the  Ist  and  payable  the  15th  of 
the  same  month,  on  a  bank  wherein  he  is  the  paying-teller,  and  the  check 
is  presented  on  the  15th  by  the  agent  of  the  holder,  who  is  informed  by 
A.  that  it  will  not  be  paid,  and  at  the  same  time  payment  is  refused  bj 
A.,  as  teller  of  the  baiik,  and  no  other  presentment  is  made:  Held,  al- 
thongh  the  same  was  not  protested,  nor  any  notice  of  non-payment 
gi^n,  yet  A.  was  liable  therein. 

NonoK,  WHAT  Amounts  to  Waitkb  of.— Notice  maybe  dispensed  with  by 
express  waiver,  or  by  any  act  which  will  amount  to  a  waiver. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  to  recover  the  amount  of  a  check  drawn 
by  defendant  on  Page,  Bacon  &  Co.,  the  circumstances  of 
which  are  fully  explained  by  the  findings  of  the  Court  below, 
to  wit: 

1.  That  the  defendant  made,  executed,  and  delivered  to  the 
plaintiff,  his  certain  draft  or  check,  in  writing,  in  the  words  and 
figures  following: 

San  FRANasco,  June  9, 1853. 
Page,  Bacon  &  Co.,  Bankers: — Pay  to  Charles  Mintum,  on 
the  fifteenth  instant,  or  order,  thirty-eight  hundred  and  ninety 
and  18-100  dollars.  L.  W.  Fisheb. 

$3890  18. 

[574]  *2.  That  said  defendant's  order,  or  check,  was  duly 
presented  on  the  day  upon  which  it  was  due  upon  its 
face,  viz:  June  15, 1853,  at  the  banking-house  of  Page,  Bacon 
&  Co.,  where  the  same  was  made  payable,  and  the  moneys 
therein  mentioned  demanded,  and  the  payment  of  the  same 
refused;  and  that  the  defendant  had  due  notice  of  said  demand 
and  non-payment,  as  is  hereinafter  expressed. 

3.  That  at  the  time  said  check  matured,  to  wit:  on  the  15th 
day  of  June,  1853,  the  defendant  was  "paying  teller,"  at  the 
bank  of  Page,  Bacon  &  Co.,  in  San  Francisco,  where  the  said 
check  was  made  payable,  and  that  said  check  was  presented  to 
him  on  the  part  of  plaintiff,  as  such  "teller,"  for  payment  on 
said  15th  day  of  June,  1853,  and  that  he  refused  to  pay  the 
same,  and  directed  the  said  Page,  Bacon  &  Co.  not  to  pay  said 
check;  that  afterwards,  to  wit:  on  ihe  2d  day  of  May,  1855,  the 
said  Page,  Bacon  &  Co.  failed,  and  closed  their  baiddng-house; 
and  that  prior  to  the  close  of  said  banking-house,  the  defendant 
drew  out  of  said  bank  all  his  funds;  and  that  he  had  no  funds 
iu  said  bank  wherewith  to  pay  said  check,  and  has  sustained  no 
loss,  by  reason  of  said  check  not  having  been  presented  on  the 
third  day  of  grp-^^e. 

4.  That  said  check  has  never  been  paid,  and  that  the  whole 
amount  thereof  remains  due. 

Judgment  being  rendered  for  plaintiff,  the  defendant  ap- 
pealed. 
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Saunders  dt  Hepburn,  for  Appellant. 
JS.  W.  F.  Sloan,  for  Respondent. 

Terby,  J.,  deliyered  the  opinion  of  the  Court— Burnett,  J.^ 
concurring. 

The  defendant,  xvho  was  paying-teller  in  the  banking-house ' 
of  Page,  Bacon  &  Co.,  at  San  Francisco,  gave  to  the  plaintiff, 
in  payment  of  freight  on  certain  goods,  a  check  on  said  banking- 
house,  which  check  was  dated  Ist  of  June,  and  payable  on  the 
15th  of  June,  1853.  On  the  last  named  day  the  check  was 
presented  for  payment  to  the  defendant  at  the  said  house.  De- 
fendant informed  the  party  presenting  it  that  it  would  not  be 
paid,  alleging  as  a  reason  that  the  goods,  to  pay  freight  on  which 
it  was  given,  were  damaged.  The  bill  was  not  afterwards  pre- 
sented for  payment,  nor  was  any  notice  of  non-payment  given ; 
to  the  defendant. 

The  only  question  presented  by  the  record  is,  whether  under  | 
the  facts  of  this  case,  presentment  and  notice  were  necessaiy  to  i 
fix  the  liability  of  the  defendant  as  the  maker  of  said  bill. 

As  a  general  rule,  the  holders  of  bills  are  required  to  use  thej 
utmost  diligence,  and  a  failure  on  their  part  to  make  the  pre-  i 
sentment,  and  in  case  of  non-payment  to  give  proper 
notice  to  *the  drawer  or  endorser,  will  operate  to  release    [575] 
them  from  their  liability  on  such  bill. 

This  notice  may  be  dispensed  with  by  express  waiver,  or  by, 
any  act  which  will  amount  to  a  waiter. 

**  The  consequences  of  a  neglect  to  present  for  payment  may 
be  waived  by  the  same  circumstances  which  excuse  the  present- 
ment for  acceptance,  or  notice  of  non-acceptance,  or  non-pay- 
ment."   (Chitty  on  Bills,  358.) 

Among  the  circumstances  which  will  excuse  notice  of  non-' 
payment,  is  being  informed  by  the  drawer,  before  a  bill  is  due, 
that  it  will  not  be  paid  at  maturity.  (Chitty  on  Bills,  451;  13  i 
East.  2U;5M..&  W.  419.) 

From  the  record  of  this  case,  it  appears  that  the  defendant, 
who  was  both  the  drawer  and  (by  reason  of  his  situation  as  tel- 
ler of  Page,  Bacon  &  Co.)  payee  of  the  bill,  informed  the 
plaintiff's  agent  before  the  maturity  of  the  bill  that  it  would  not 
be  paid. 

This  fact  under  the  authorities  before  cited,  is  sufficient  to 
excuse  presentment  and  notice.  The  failure  to  present  at  a 
proper  time  being  in  consequence  of  the  act  of  defendant,  he 
cannot  take  advantage  of  his.  own  wrong  to  escape  responsibil* 
ity. 

Judgment  affirmed,  with  costs. 
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SOULE  &  PAGE  V.  DAWES  et  al.* 

MiEGKANics'  Lt£n,  POSTPONEMENT  TO  MoBTGAOE  LiEN. — Where  the  owner  of 
a  lot  contracted  for  the  erection  of  a  house  thereon,  and  agreed  to  pay 
certain  sums  of  money  as  the  work  progressed,  and,  on  its  completion, 
to  convey  a  certain  other  lot,  for  which  purpose  B.  releases  a  mortgage 
on  the  lot,  and  during  the  work,  the  owner  of  the  lot  on  which  the 
building  was  being  erected,  mortgaged  it  to  B.,  and  subsequently,  on  its 
completion,  by  agreement  with  the  builders,  gave  his  note  for  ten  thou- 
sand dollars,  instead  of  the  lot  he  was  to  convey;  and  the  builders  filed 
a  notice  of  lien  i  and  assigned  note  and  lien  to  plaintiff:  Held,  that  so 
much  ol  the  claim  as  represented  the  value  of  the  lot  which  was  to  have 
been  conveyed,  must  bo  postponed  to  the  mortgage. 

1  Idem.— Takes  ErFECT  by  Belation. — The  lien  of  the  contractor,  if  filed  in 
time,  takes  effect,  by  relation,  from  the  date  of  the  commencement  of 
the  work,  and  all  persons  who  deal  with  the  property  daring  the  work 
are  charged  with  notice  of  the  claim  of  the  contractor.  But  if  a  party 
informs  himself  of  the  nature  of  the  contract  between  the  owner  and 
the  builder,  and  takes  a  conveyance  of  the  property,  subject  to  it,  no 
subsequent  change  of  the  terms  of  the  contract  can  create  an  incum- 
brance which  will  have  priority  of  his  conveyance. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Howard  and  Wilber  contracted  with  defendant,  Dawes,  to 
erect  a  building  on  a  certain  lot  owned  by  him,  in  San  Fran- 
cisco County.  Dawes  agreed  to  pay  to  the  contractors  certain 
sums  of  money  during  the  progress  of  the  building,  and  at  its 
completion  to  convey  to  them  a  certain  other  lot  of  land,  de- 
scribed in  the  contract. 
1576J  *Defendant  Ritter,  at  the  solicitation  of  the  contract- 
ors, and  to  enable  Dawes  to  comply  with  his  contract  for 
the  conveyance  of  the  lot,  discharged  a  mortgage  which  he 
held  against  it,  except  as  to  ten  thousand  dollars  which  he  held 
as  security  for  that  amount  of  money  loaned  to  Howard  and 
Wilber. 

The  building  was  commenced  on  the  8th  of  November,  1854, 
and  completed  on  the  21st  of  February,  1865.  On  the  18th  of 
of  December,  1854,  Dawes  mortgaged  the  lot  on  which  the  build- 
ing was  erected,  to  Ritter,  for  twenty-seven  thousand  dollars. 
After  the  execution  of  Ritter's  mortgage,  and  about  the  time  the 
building  was  completed,  the  contractors  and  Dawes,  by  a  verbal 
agreement,  waived  the  terms  of  the  contract,  and  in  lieu  of  a 
portion  of  the  lot,  which  he  was  to  convey  to  them,  gave  his 
notes  for  ten  thousand  dollars,  and  in  April,  1855,  the  contract- 
ors filed  a  notice  of  a  mechanics'  lien  on  the  building  and  lot, 
to  secure  the  payment  of  these  notes. 

The  notes  and  liens  were,  afterwards,  for  valuable  considera- 
tion, endorsed  and  assigned  to  plaintiffs,  who  in  this  action  seek 
to  enforce  the  lien  against  the  premises* 

Plaintiffs  had  a  decree  for  the  enforcement  of  their  lien,  and 
defendants  appealed  therefrom. 

«8amo  case,  U  Cal.  247;  6  Cal.  473. 

1.    Cited  Croweil  v,  Oilmore,  13  Cal.  M;  MeCrea  v.  Craig^  33  Cal.  626;  Unwn   Wat,  Cd.  V. 
Murphy's  Ftat  F,  Co,,  22  Cal.  C31.    See  TuUU  v.  Manl/ord,  ante  858. 
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J,  B.  Hdrt,  for  Appellants. 
Edwards  &  English^  for  Kespondenta. 

Tebbt,  J.,  after  stating  the  facts  in  the  case,  delivered  the 
opinion  of  the  Court — Mubray,  C.  J.,  and  Bubnett,  J.,  concar- 
ring. 

By  our  statute,  the  lien  of  mechanics  may  be  recorded  within 
sixty  days  after  the  completion  of  the  building,  and  by  relation, 
the  lien  attaches  from  the  date  of  the  commencement  of  the 
work.  All  persons  who  deal  with  the  property  during  the  prog- 
ress of  the  work  are  charged  with  notice  of  the  claim  of  the 
contractor. 

But  if,  after  informing  himself  of  the  nature  and  amount  of 
the  contractor's  claim,  he  takes  a  conveyance  of  the  property, 
subject  to  it,  I  know  of  no  rule  of  law,  and  certainly  no  princi- 
ple of  equity,  which  enable  the  parties,  by  a  subsequent  con- 
tract, or  by  an  alteration  in  the  existing  contract,  to  deprive 
him  of  the  benefit  of  his  purchase  by  creating  an  incumbrance 
on  the  property  which  was  not  contemplated  in  the  original  con- 
tract. 

In  this  case,.  Bitter  took  a  mortgage  on  the  property  with  a 
knowledge  of  the  terms  of  the  original  contract  between  Dawes 
•and  Howard  and  Wilber,  and  subiect  to  the  lien  of  the 
contract-*ors.    But  any  claim  of  the  contractors,  under  a    [577] 
subsequent  agreement  with  Dawes,  without  the  knowl- 
edge or  consent  of  Bitter,  must  be  postponed  to  his  mortgage.; 

Judgment  reversed. 


SACRAMENTO  VALLEY  RAILROAD  COTv,  MOFFATT 

ET  AL.* 

Land— Pbesttmftcon  fbom  Posssssion. — ^Pftrties  in  possession  of  land,  cliiim- 
ing  title  thereto,  are  presumed  to  be  the  owners  thereof. 

Emznknt  Domain — Compensation  on  Condemnation. — ^Parties  in  possession 
of  land  are  entitled  to  compensation  before  it  can  be  taken  for  pnblio 
uses. 

Idem. — Who  Entitlsd  to. — Where  a  railroad  company  applies  for  the  ap- 

E>intment  of  a  commission  to  ascertain  the  value  of  and  condemn 
nd,  needed  by  it  for  right  of  way,  and  makes  the  parties  in  possession 
defendants  to  Uieir  application,  the  latter  are  entitled  to  have  the  land, 
as  determined  by  the  commission,  paid  to  them,  although  third  parties 
have  given  notice  of  their  ownership  of  the  land. 
Idem. — Title  to  Land  not  in  Issite. — Title  to  land  cannot  be  tried  in  such 
a  proceeding. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  Sacramento  Valley  Bailroad  Company  applied  to  the 
Court  below,  under  the  Act  of  1853,  for  the  appointment  of 
commissioners  to  ascertain  and  assess  the  damages  suffered  by 
defendants  by  reason  of  the  appropriation  of  their  land  neces- 

"Saine  cue,  6  Cal.  74. 
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sary  for  a  right  of  way,  and  the  construction  of  a  railroad  there- 
over. The  commissioners  being  appointed,  they  made  the 
following  report,  of  which  so  much  is  given  as  is  necessary  to 
explain  the  opinion  of  the  Court: 

Your  commissioners  of  the  Sacramento  Valley  Railroad,  or- 
ganized on  the  9th  day  of  April,  1855,  for  the  purpose  of  adjust- 
ing and  assessing  the  damages  of  the  right  of  way  of  land 
through  which  the  Sacramento  Valley  Railroad  will  pass,  have, 
after  receiving  petitions  of  the  several  claimants  upon  the  line 
of  the  said  road;  after  hearing  the  testimony  of  botJk  the  claim- 
ants and  the  railroad  company  upon  such  petitions;  and  after 
viewing  each  and  every  petitioner's  land,  crops,  improvements, 
etc.,  found,  ascertained,  assessed,  and  awarded  damages  to  the 
different  claimants,  as  follows,  to  wit: 

W,  S.  Moffati, — ^Land,  four  acres  and  twenty-seven  one  hun- 
dredths, at  thirty  dollars  per  acre,  one  hundred  and  twenty- 
seven  dollars  and  ten  cents.  Fencing,  three  thousand  nine 
hundred  feet,  at  eighteen  cents  per  foot,  seven  hundred  and 
and  two  dollars.     General  damages,  seventy-five  dollars. 

The  foregoing  land  is  claimed  by  E.  F.  Gillespie  and  W.  S. 
Mesick. 

The  board  of  commissioners  orderthat  the  value  of  land 
[578J    as-'^sessed  be  paid  into  the  District  Court,  and  there  dis- 
bursed to  the  parties  legally  entitled  to  the  same. 

The  railroad  company  having  paid  the  full  sum  determined 
by  the  commissioners,  into  Court,  it  was  ordered  that  the  part 
thereof  representing  the  value  of  the  land,  be  retained  in  Court, 
and  that  the  remainder  be  paid  to  the  defendants  in  possession. 
The  claimants  of  the  land  in  possession,  after  notice  to  the  rail- 
road company,  and  the  adverse  claimants  to  the  land,  moved 
the  Court  below,  that  the  value  of  the  land  be  paid  to  them. 
This  motion  being  denied,,  an  appeal  was  taken  from  the  order 
refusing  the  same. 

C,  Cole,  for  Appellants. 

The  occupants  are,  prirriafacie,  the  owners  of  real  estate. 

Private  property  shall  not  be  taken  for  public  use  vrithout  just 
compensation.     (Const.,  Art.  I.,  sec.  8.) 

Compensation  must  be  made  to  the  party  from  whom  the 
property  is  taken,  and  the  occupants  of  the  property  must  there- 
fore be  paid  for  whatever  rights  they  have,  even  though  it  be 
naked  possession.     (Gu7Uer  v.  Geary,  1  Cal.  462.) 

But  the  award  to  the  parties  in  possession  is  proper.  (1  Cal. 
465,  21;  21  Pick.  258.) 

Edwards  &  English,  for  Respondents. 

The  appellants  are  mere  occupants  of  the  land  in  question, 
without  pretense  of  better  title.  The  respondents  claim  under 
a  better  title.  It  is  not  competent  for  the  District  Court,  upon 
a  mere  notice  of  either  of  the  parties,  to  determine  their  rights. 
For  this  purpose,  under  the  Constitution,  they  are  entitled  to  a 
trial  by  jury. 
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Terbt,  J.,  jdelivered  tbe  opinion  of  the  Court — ^Mubbat,  C.  J., 
concurring. 

The  plaintifEs  applied  to  the  District  Court  under  the  Act  of 
1853,  proTiding  for  the  incorporation  of  railroad  companicB,  for 
the  appointment  of  commissioners  to  assess  the  damages  sujSered 
by  defendants,  by  reason  of  laying  a  railroad  track  over  lands 
occupied  and  claimed  by  them. 

Commissioners  were  appointed,  and  after  inyestigation,  filed 
their  report,  specifying  the  amount  to  be  paid  to  each  defend- 
ant, stating  separately  the  damages  assessed  in  each  case,  as  the 
value  of  the  land  appropriated  by  plaintiffs.  They  also  reported 
that  the  land  in  possession  of  defendants  was  claimed  by  certain 
third  persons,  who  were  not  parties  to  that  proceeding. 

The  amount  assessed  having  been  paid  into  Court,  was  dis- 
tributed in  accordance  with  the  report,   except  that  portion 
which  was  assessed  as  the  value  of  the  land  taken  by  the 
com-*pany.     This  the  Court  refused  to  award  the  de-    [579] 
fendants,  and  from  this  refusal  an  appeal  is  taken. 

It  was  no  part  of  the  duty  of  the  commissioners  to  investigate 
and  report  upon  the  defendants'  title  to  the  land  they  occupied. 
It  was  not  intended  that  title  to  lands  should  be  tried  in  such 
proceedings.  The  defendants  being  in  actual  possession,  and 
claiming  title,  are  presumed  to  be  the  owners  of  the  land. 
{Hutchinson  v.  Perley,  4  Cal.  33.)  And  being  in  possession,  were 
entitled  to  compensation  before  their  lands  could  be  taken  for 
public  use.     (See  Ounter  v.  Geari/,  1  Cal.  465.) 

Judgment  is  reversed,  and  the  Court  below  instructed  to  cause 
distribution  of  the  funds  to  be  made  in  accordance  with  .the  re- 
port of  the  commissioners. 


THE  PEOPLE  EX  BEL.  TALLANT  et  al.  r.  1700D. 

1  Statute — wbjss  a  Contbact.— The  Act  of  1851,  creating  the  board  of  fund 
commissiouerH  of  Bau  Francisco,  was  a  law  authorizing  a  contract  be- 
tween the  city  and  her  creditors,  who  surrendered  the  old  indebtedness 
and  tooli  a  new  security,  bearing  a  different  rate  of  interest.  This 
transAction  was  in  the  nature  of  a  new  contract,  and  the  law  authorizing 
it  entered  into  and  became  part  thereof,  and  cannot  be  altered  or 
amended  so  as  to  impair  or  destroy  the  rights  of  parties  under  the  con- 
tract. 

iCoNBTrrunoNAL  Law— Consolidatioh  Act  Constbtted.— The  provisions  of 
the  Consolidation  Act  of  1856,  requiring  that  the  sinldng  fund  created 
by  the  Act  of  1851  should  be  first  exhausted  by  the  redemption  of  certif- 
icates of  stock,  before  the  treasurer  should  make  payment  annually  of 
the  sum  of  fifty  thousand  dollars,  set  apart  by  the  first  Act  for  the  pay- 
ment of  interest  and  for  the  sinking  fund,  are  unconstitutional. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  an  application  by  the  relators,  as  members  ^f  the 

1.  ApproTed  People  t.  Bond,  10  Gal.  870.  Cited  Smith  t.  City  of  Appleton,  10  Wis.  479. 
ExpUined  powers  of  municipal  corponllonB,  cited  City  of  Richmond  v.  Sichmond  d  D,  B, 
B.  Co.,  21  Uratt.  617. 
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board  of  commissioners  of  the  funded  debt  of  the  city  of  San 
Francisco,  against  B.  E.  Woods,  treasurer  of  the  city  and 
county  of  San  Francisco,  to  compel  him  to  pay  oyer  to  them 
the  sum  of  eighty-»ine  thousand  nine  hundred  dollars,  as  the. 
balance  of  interest  on  the  funded  debt,  and  of  the  fifty  thous- 
and dollars  for  the  sinking  fund.    Their  petition  averred,  that 
in  conformity  with  the  law  of  1851,  under  which  they  organ- 
ized, they  furnished  the  city  assessors,  on  the  17th  of  July, 
1856,  with  a  written  statement  of  the  amount  necessary  to  be 
raised  for  the  payment  of  the  interest  of  the  funded  debt  for  the 
current  fiscal  year,  and  also  added  the  sum  of  fifty  thousand 
dollars  for  a  sinking  fund,  in  conformity  with  the  fourth  section 
of  the  law  of  1851;  that  the  amount  certified,  including  the  fifty 
thousand  dollars,  was  one  hundred  and  ninety-nine  thousand 
nine  hundred  dollars;  that  there  had  been  received  by  the  de- 
fendant, as  treasurer,  from  taxes  collected  on  the  last 
[580]    assessment  applicable  to  '''their  fund,  upwards  of  two 
hundred  thousand  dollars;  that  he  had  only  paid  them 
the  sum  of  one  hundred  and  ten  thousand  dollars,  and  refused 
to  pay  the  remainder,  on  the  ground  that  it  was  otherwise  ap- 
propriated.    Their  petition  further  averred  that,  in  conformity 
with  the  law  of  1851,  they  had  issued  bonds  to  the  amount  of 
one  million  five  hundred  thousand  dollars,  which  were  held  by 
various  parties  in  this  State,  the  Atlantic  States,  and  in  Europe; 
that  the  bonds  were  for  five  hundred  dollars  and  one  thousand 
dollars  each,  and  bore  interest  at  the  rate  of  ten  per  cent,  per 
annum,  which  was  payable  semi-annually  in  the  city  of  San 
Francisco.     The  answer  of  the  defendant,  on  the  return  of  the 
alternative  writ,  set  up  that  by  virtue  of  fourth  subdivision  of 
section  ninety-five  of  the  Consolidation  Act,  he  was  only  author- 
ized to  pay  the  coupons  on  said  stock  as  they  became  due,  and 
that  he  had  already  paid  over  sufficient  money  to  the  relators 
for  that  purpose;  and  that  although,  by  subdivision  ten  of  sec- 
tion ninety-five,  fifty  thousand  dollars  a  year  is  to  be  paid  out 
of  the  treasury  for  the  redemption  of  said  stock,  yet  none  of  it 
had  been  presented  for  redemption ;  and  that  the  relators  had 
already  on  hand  the  sum  of  one  hundred  and  eighty  thousand 
dollars  belonging  to  the  sinking  fund  for  the  redemption  of  said 
stock,  and  that  until  that  sum  is  used  and  applied  in  redeeming 
and  cancelliDg  said  stock,  no  more  money  can  be  paid  them  for 
that  purpose. 

On  this  state  of  facts,  the  Court  below  made  the  writ  per- 
emptor}',  in  conformity  with  the  prayer  of  relators'  petition,  from, 
which  judgment  defendant  appealed. 

H.  H,  Byrne  and  Horace  Haives,  for  Appellant. 

There  are  three  interests  represented  in  this  case — that  of  the 
city,  that  of  the  bond-holders  or  creditors  of  the  city,  and  that 
of  the  commissioners  of  the  funded  debt.  The  interests  of  the 
first  two,  upon  the  grounds  maintained  by  the  appellant,  are  in 
iiarmony,  while  that  of  the  latter  is  in  conflict  with  the  other 
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two.  The  relators  assume  to  represent  the  bond-holders  and  to 
be  particularly  ccncemed  about  the  public  credit,  while  in  point 
of  fact  they  assume  a  position  hostile  to  both  debtor  and  cred- 
itor, and  the  contest  on  their  part  is  reduced  to  a  mere  struggle 
for  the  possession  and  custody  of  the  public  funds. 

By  the  provisions  of  the  Consolidated  Act  no  money  can  be 
paid  out  of  the  city  and  county  treasury,  except  for  the  objects 
specified  in  section  ninety-five,  and  the  tenth  subdivision  of  that 
section,  as  it  stood  originally,  reads  as  follows: 

'*  The  sum  of  fifty  thousand  dollars,  annually,  for  the  redemp- 
tion of  certificates  of  the  stock  mentioned  in  iJie  fourth  subdi- 
vison  of  this  section,  first  applying  to  that  *use  the  money  npw. 
belonging  to  said  sinking  fund." 

By  the  same  section  (ninety-fifth)  as  amended  by  the 
Act  of  *the  18th  of  April,  1857,  which  it  is  submitted    [581]* 
must  govern  in  this  case,  the  same  construction  is  pre- 
served, but  it  is  expressed  in  more  explicit  language.     It  is  as ; 
follows : 

'*Pa3'ment  of  demands  on  the  Treasury  of  said  city  and 
county,  may  be  made  for  the  following  objects,  and  none, 
others,"  etc.        ^ 

''Tenth.  Out  of  the  general  fund.  The  sum  of  fifty  thou- 
sand dollars,  annually,  for  the  redemption  of  the  certificates  of 
stock,  mentioned  in  the  fourth  subdivision  of  this  section,  when 
the  same  shall  be  offered  for*  redemption  at  the  treasury,  and 
after  first  applying  to  that  use  the  money  now  belonging  to  said 
sinking  fund  remaining  in  the  hands  of  the  fund  commissioners." 

C,  M.  Broman  and  C  McC,  Delany,  for  Appellant. 

Two  statutes  that  are  incompatible  cannot  stand  together;  and! 
the  first  must  fall.  It  is  abrogated  by  operation  of  law.  (3Ala.i 
62G;  8  Black.  581;  14  111.  334;  16  Barb.  N.  Y.  15.) 

The  Consolidation  Act  does  not,  as  contended  for,  violate  any! 
contract,  nor  in  any  manner  impair  its  obligation.  It  is  clearly  < 
constitutional  in  this  respect. 

What  is  the  contract,  or  rather  what  are  the  contracts,  of 
which  we  are  treating  ?  Not  such  as  existed  against  the  city 
before  this  Funding  Act;  for  those  contracts  have  been  canceled. 
The  city  was  indebted,  and  the  Legislature  authorizes  and 
prescribes  means  by  which  the  city  is  enabled  to  pay  the  debt, 
provided  the  creditors  acquiesce.  The  creditors  were  not  com- 
pelled. The  Act  of  1851  is  not  a  contract.  So  the  Supreme, 
Court  has  decided. 

F.  31.  HaigJU  and  Jo.  G,  Baldwin,  for  Respondents. 

This  was  an  application  for  a  mandamvs,  to  the  Fourth  Dis- 
trict Court,  to  compel  the  defendant,  treasurer  of  San  Francisco, 
to  pay  to  the  plaintiffs  the  sum  of  money  required  to  be  annually 
paid,  by  the  fourth  section  of  the  act  entitled  "an  act  to  au- 
thorize the  f finding  of  the  floating  debt  of  the  city  of  San  Fran- 
cisco, and  to  provide  for  the  payment  of  the  same,"  passed  May 
1st,  1851;  session  laws  of  1851,  p.  387.     The  history  of  this  Act 
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appears  on  the  Legislative  Journals.  It  was  passed  upon  a 
petition  of  the  inhabitants  of  San  Francisco.  The  following  is 
so  much  of  the  Act  as  relates  to  the  question: 

Sec.  2.  The  said  commissioners  of  the  funded  debt  shall 
have  power  to  issue,  on  the  part  of  the  said  city,  certificates  of 
stock,  to  be  known  as  "The  San  Francisco  City  Stock,"  for  an 
amount  equal  to  the  aggregate  amount  of  the  floating  debt  of 
the  said  city,  which  shall  be  due,  or  the  consideration  whereof 
shall  have  accrued  on  or  before  the  1st  day  of  May,  in  the  year 

1851;  which  said  certificate  shall  be  in  such  form  as  the 
[582]    said  commissioners  shall  prescribe,  and  shall  *be  signed 

by  each  of  the  said  commissioners  then  in  office,  and  each 
and  every  certificate  to  purport  in  substance  as  follows,  namely: 
That  the  city  of  San  Francisco  owes  to  the  holder  thereof  a  sum 
to  be  expressed  therein,  not  less,  however,  then  one  hundred 
dollars,  bearing  an  interest  of  ten  per  cent,  per  annum.  The 
said  interest  to  be  payable  half-yearly,  at  such  specified  time 
and  place  as  the  said  commissfoners  may  see  fit  to  direct,  upon 
coupons  annexed  to  such  certificates,  and  the  principal  sum  to 
be  redeemable  within  twenty  years  after  the  date  of  such  certifi- 
cate; the  coupons  for  the  payment  of  such  interest,  according  to 
the  terms  of  such  certificate,  shall  be  signed  by  the  president 
and  secretary  of  the  said  commissioners,  and  annexed  to  and 
delivered  witn  each  certificate,  and  such  certificate,  although  not 
under  the  common  seal  of  the  corporate  city  of  San  Francisco, 
shall  be  as  valid  and  binding  utSon  the  said  corporate  city  as 
though  the  same  were  issued  under  its  said  common  seal. 

Sec.  4.  The  said  commissioners,  previous  to  the  making  out 
of  the  general  assessment  list  for  the  said  city,  in  each  and  every 
year,  shall  certify  and  deliver  to  the  city  assessors,  the  amount 
which  shall  be  necessary  to  be  raised  for  the  payment  of  the  in- 
terest of  the  debt  so  funded,  for  the  current  year,  and  the  said 
assessors,  in  completing  said  assessment  list,  shall  add  to  the 
amount  which  may  be  authorized  by  law  to  be  raised  thereon  for 
other  purposes,  the  amount  so  certified  for  the  payment  of  such 
interest,  and  also  the  further  sum  of  fifty  thousand  dollars,  in 
each  and  every  year,  for  the  purpose  of  a  sinking  fund,  for  the 
redemption  of  such  stock;  the  first  nloneys  collected  upon  the 
whole  of  such  general  assessment  list,  when  so  completed,  shall 
be  paid  by  the  collector  thereof  into  the  city  treasury,  and  by 
the  city  treasurer  into  the  hands  of  said  commissioners,  as  fast 
as  collected;  and  no  payment  shall,  either  directly  or  indirectly, 
be  made  out  of  the  moneys  assessed  or  collected,  upon  the  said 
assessment  list,  for  any  other  purpose,  until  the  amounts  au- 
thorized by  this  section  to  be  assessed  and  collected,  shall  have 
been  actually  paid  over  to  said  commissioners.  The  common 
council  of  the  said  city  shall  not  have  power  to  enact  any  provi- 
sions which  shall  prevent  or  hinder  the  immediate  collection,  in 
current  coin,  of  the  amounts  authorized  to  be  raised  by  this  sec- 
tion, or  otherwise  contravene  the  provisions  of  this  section,  and 
if  any  such  provisions  are  attempted  to  be  enacted,  it  shall  be 
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I  the  daty  of  the  ciiy-coUector  to  disregard  the  same,  and  to  col- 
,lect,  in  current  coin,  the  amounts  by  this  section  authorized  to 
ibe  assessed  and  collected.  The  said  commissioners  shall  have 
the  right  at  all  times  to  inspect  the  books  of  the  treasurer,  as- 
isessors,  and  collectors  of  said  city. 

Sec.  8.  Any  person  holding  indebtedness  of  any  character 
against  the  city,  authorized  by  this  act  to  be  funded, 
shall  haye  the  priv-'^ilege  of  receiving,  in  lieu  thereof,  the  [583] 
ten  per  cent,  bonds  or  certificates,  as  provided  in  section 
two,  and  the  said  fund  commissioners  are  hereby  authorized  and 
directed  to  pay  said  bonds  or  certificates  to  such  person  or  per- 
sons, at  the  rate  of  one  hundred  cents  on  the  dollar,  for  every 
dollar  of  such  indebtedness  received. 

1.  The  Consolidation  Act  does  not  alter  or  modify  the  law  of 
May  1st,  1851.  It  will  be  conceded  that  it  does  not  in  terms 
profess  to  alter,  modify,  or  repeal  the  Act  of  1851.  But  it  is 
claimed  that  there  are  provisions  in  the  new  Act  which  are  in- 
conflict  with  the  Act  of  May,  1851,  and  this  must  yield  to  the 
law  junior  in  time.  Under  the  twenty-fifth  section  of  article  four 
of  our  Constitution,  no  law  can  be  revised  or  amended  by  refer- 
ence to  its  title,  but  it  is  required  that  *'  the  Act  revised,  or  sec- 
tion amended,  shall  be  re-enacted  and  published  at  length." 
The  Consolidation  Act  does  not  revise  or  amend  the  Act  of  May 
1st,  1851,  or  repeal  it.  Can  there,  under  our  Constitution,  be 
an  implied  revision  or  amendment  of  a  law  ?  If  a  law  cannot  be 
revised  or  amended  by  reference  to  its  title,  but  must  be  re-en- 
acted and  published  at  length,  can  it  be  so  revised  or  amended 
without  any  reference,  or  any  publication,  or  any  re-enactment? 
The  design  of  this  constitutional  provision,  probably,  was  to' 
compel  clear,  definite,  and  candid  legislation,  and  the  true  con-; 
struction .would  seem  to  require  that  no  law  is  altered,  amended,, 
or  revised,  except  in  the  mode  pointed  out. 

2.  If,  however,  the  Consolidation  Act  does,  upon  the  true^ 
construction  of  it,  alter  or  modify  the  Act  of  May  1st,  1851,  it  is 
unconstitutional  and  void.  The  Act  of  May  1st,  1851,  created 
a  contract  between  the  city  and  its  creditors,  under  the  author- 
ity of  the  Legislature,  which  neither  party  can  alter,  modify,  or 
change. 

As  to  what  is  a  contract,  and  the  general  principles  to  be  de- 
duced from  numerous  cases,  see  Story's  Commentaries  on  the 
Constitution  (page  498),  and  following  (Abridgment);  Smith's 
Commentaries  (page  383),  and  following.  The  most  recent  cases 
illustrating  this  subject,  in  the  Supreme  Coui*t  of  the  United 
States,  are  Curran  v.  Arkansas^  15  Howard's  U.  S.  304;  State 
Bank  of  Ohio  v.  Knoop,  16  U.  S.  R.  369.  The  principle  of  this 
case  is  again  again  affirmed  in  Dodge  v.  Wolsey,  18  Howard's  U. 
S.  R.  331. 

The  relators  are  trustees  for  the  bond,  or  certificate-holders, 
as  well  as  the  city.  The  provision  as  to  sinking  fund,  to  be  paid 
over  and  invested,  is  a  substantial  part  of  the  contract,  as  well 
as  the  means  provided  to  pay  interest. 
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Murray,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett^ 
J.,  concurring. 

After  a  full  re-examination  of  this  case,  I  am  satisfied  that  our 
former  opinion  was  wrong.  The  error  consisted  in  as- 
[584]  suming  "^that  the  Act  to  fund  the  indebtedness  of  the 
city,  was  a  simple  legislative  provision,  whereby  a  fund 
was  provided  to  secure  an  antecedent  debt,  when,  in  fact,  it  must 
be  regarded  as  a  law  authorizing  a  contract  between  the  City  of 
San  Francisco  and  her  creditors,  who  surrendered  the  old  in- 
debtedness, which  was  a  present  charge  against  her,  and  took  a 
new  security,  or  bonds  bearing  a  different  rate  of  interest,  in 
lieu  thereof.  This  transaction  between  the  city  and  the  scrip- 
holders,  was  in  the  nature  of  a  new  contract,  and  having  been 
entered  into  in  conformity  with  the  provisions  of  a  law  ex- 
pressly authorizing  the  ptuides  to  contract  in  the  mode  they 
have,  it  follows  that  the  law  entered  into  and  became  a 
part  of  the  contract,  and  that  it  cannot  be  so  altered  or 
amended  as  to  impair  or  destroy  the  rights  of  the  parties, 
or  the  security,  which  was  the  moving  consideration  between 
them. 

We  do  not  mean  to  say  that  the  Legislature  could  not  alter 
or  amend  the  law,  in  such  particular  as  would  serve  to  carry  out 
the  trust  more  fully,  provided  such  amendment  did  not  destroy 
the  fund,  or  serioi^y  impair  the  security  which  the  law  had  of- 
fered to  the  bond-holders. 

In  the  present  case,  the  effect  of  the  Consolidation  Act,  if 
maintained,  would  be  to  withdraw  from  the  hands  of  the  com- 
missioners of  the  funded  debt,  a  large  amount  of  money,  which 
they  are  authorized  to  loan  for  the  benefit  of  bond-holders,  and 
the  direct  consequence  is  to  diminish  the  fund  out  of  which  they 
are  entitled  to  be  paid.  Such  legislation  is  obnoxious  to  that 
provision  of  the  State  and  Federal  Constitution  which  forbids 
the  Legislature  from  passing  laws  impairing  the  ^obligation  ofj 
contracts. 

Judgment  affirmed. 


SMITH  V.  CURTIS  et  al. 

Afpsal — Obdkr,  when  not  Rbtiewahlb.— Where  no  exception  m  tfiken  to  the^ 
order  of  the  Goart  below  overraling  a  motion  to  set  aside  the  jadgmeut. 
and  quash  the  execution,  such  order  cannot  be  reviewed  by  this  Court, 

ScTMMONS — AppxAaANCE,  A  Waiveb  OF.  —  The  object  of  a  summons  is  to 
bring  the  party  into  Court.  If  that  object  be  attained  by  the  appeyrance 
and  pleading  of  the  party,  he  cannot  complain. 

Aksweb,  what  it  Waivks.— The  answer  of  a  defendant  waives  the  alleged 
error  as  to  the  chani^e  of  parties,  whereby  the  name  of  such  defendant 
has  been  subs^tuted  for  Uiat  of  another,  without  notice. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  action  was  brought  against  L.  Curtis  and  Goo.  E.  Clarke, 
and  separate  writs  served  upon  each  defendant.     After  service, 
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land  without  notice  to  any  one,  the  name  of  James  M.  Curtis,  by 
Iprder  of  the  Court,  was  substituted  for  that  of  L.  Curtis,  and 
judgment  by  default  taken  to  be  enforced  against  the 
joint  prop-*erty  of  James  M.  Curtis  and  George  E.    [585]  r 
Clarke,  and  against  the  separate  property  of  Clarke.     An 
.execution  was  issued  upon  this  judgment,  and  levied  upon  the 
ioint  property  of  James  M.  Curtis  and  George  E.  Clarke.  James 
M.  Curtis  then  filed  his  petition  in  the  District  Court,  setting 
forth  a  good  defense  to  the  action  upon  the  merits,  and  moved 
,the  Coiut  to  quash  the  execution,  and  set  aside  the  judgment, 
which  motion  the  Court  overruled,  but  permitted  the  defendant, 
James  M.  Curtis,  to  file  his  answer,  putting  in  issue  the  mat- 
ters set  forth  in  his  petition,  and  directing  the  shehfif  to  retain 
possession  of  the  property  levied  on  as  security  for  the  plaintiff, 
until  the  trial  of  the  cause  upon  its  meiits.     The  defendant,, 
James  M.  Ciurtis,  filed  his  answer  to  the  merits,  and  then  Ap- 
pealed from  the  last  order  of  the  .Gpjpirt^jvnd  ..from.  >thfl>.^iLh<j0i 
judgment. 

Harmon  Ss  Sunderland,  for  Appellants. 

Appellant  contends,  that  thare  was  error  in  allowing^'^nthout; 
notice  or  affidavit,  the  name  of  L.  Curtis  to  be  stricken  out,  and' 
the  name  of  James  M.  Curtis  to  be  inserted.  (Pr..Act,  sec.  68;. 
Acts  of  1854,  p.  60,  sec.  7.) 

The  order  is  not  to  correct  the  name  of  one  defendant,  but  to 
drop  one  defendant,  and  make  another  party  defendant,  with- 
out notice.  L.  Curtis  is  served,  and  subsequently  James  M.« 
Curtis  made  defendant.     {McNally  v.  MoU,  3  Cal.  235.) 

There  was  error  in  the  judgment  against  the  joints  property! 
:of  George  E.  Clarke  and  James  M.  Curtis. 

There  was  no  sufficient  service  on  any  one. 

The  service  on  Clarke  did  not  charge  him  as,.a  pa^rtnec.withi 
James  M.  Curtis. 

James  M.  Curtis  was  no  party  to  the  action. 

There  was  no  amendment  of  the  complaint^  or  other  plead- 
ings in  fact,  as  required  by  the  Act  of  1854. 

The  complaint  was  for  one  sum,  and  the  jiidgmenlA  for  an- 
other. 

The  judgment  should  have  been  set  asido^onjbb^^JshQivi.ng^of 
the  defendant.     . 

Oeorge  Cadwalader,  for  Bespondent. 

On  the  7th  of  October,  1856,  the  appellant,  J.  M.  Curtis,, 
moved  the  Court  below  to  set  aside  the  judgment  by  default, 
rendered  on  the  19th  of  September,  1856,  against  himself  and 
George  E.  Clarke,  his  co-defendant  in  the  Court  below. 

The  Court  refused  the  motion  as  against  Clarke,  but  con- 
sented that  the  appellant  should  come  in  and  defend  upon  the, 
merits. 

The  record  shows  no  exception  by  appellant  to  this  order,  but 
on  the  contrary,  it  appears  that  on  the  31st  of  October,  a  fort- 
zu^ht  afterwards,  he  avails  himself  of  the  order  of  the  17th  of . 
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iOctober^  by  answering  the  complaint  of  respondent  in  the 
Court  below,  therein  denying  all  the  material  allegations 
[586]  of  '^'the  complaint,  excepting  the  one  which  charges  him 
as  being  the  copartner  of  J.  E.  Clarke.  Before,  how- 
ever, the  issue  made  by  his  answer  is  tried  in  the  Court  below, 
appellant,  on  the  3d  of  November,  1856,  files  a  notice  of  this 
appeal,  and  assigns,  therefor,  three  grounds:  First — the  judg- 
ment of  the  19th  of  April;  Second — ^the  refusal  of  the  Court  be- 
low, on  the  17th  of  October,  to  set  aside  entirely  the  judgment' 
of  the  19th  of  September;  Third — ^the  refusal  of  the  Court  U>i 
•quash  a  certain  writ  of  exegution,  issued  herein. 

As  it  does  not  appear  upon  the  record  that  appellant,  at  any  > 
time,  moved  the  Court  to  quash  the  writ  of  execution,  thisi 
Court  will  not,  of  course,  presume  that  appellant  made  such 
motion  in  the  Court  below,  or  permit  points  to  be  raised  here: 
for  the  first  time,  that  should  have  been  presented «. to.  the  JDis-i 
itrict  Court  for  settlement. 

And  as  the  judgment  of  the  19th  of  September 'was'^openedj 
by  the  Court  below,  on  the  17th  of  October,  in  favor  of  appel- 
lant, we  suppose  {his  whole  question  rests  upon  the  order  of' 
the  17th  of  October,  refusing  to  vacate  the  judgment  of  thcj 
19th  of  September,  as  to  George  .E.  Clarke  as  .well  as  to  appeH 
lant. 

In  the  first  place,  is  the  order  appealable?  We  think  not,; 
because  it  was  merely  interlocutory,  and  substantially  in  favor  > 
of  appellant.  No  appeal  lies  from  such  an  order.  (See  Steams 
V.  Marvin,  3  Cal.  376;  Henly  v.  HaslingSy  3  Id.  341;  Johnson  v^ 
Sepulveda,  Jan.  Term,  1856.) 

In  Wallace  v.  Jerome,  1  Scammon,  524,  the  Court  say:  "An 
application  to  set  inside  a  default  is  addressed  to  the  sound  dis- 
cretion of  the  Court.  And  the  manner  of  the  exercise  of  that 
discretion  cannot  be  assigned  for  error." 

Also,  in  BoUon  v.  Depeyster,  3d  Code  Reporter,  141,  the  same 
doctrine  is  held,  viz:  ''An  order  opening  a  default,  and  letting 
in  a  party  to  defend,  was  held  not  to  be  appealable,  inasmucl^ 
as  it  did  not  involve  the  merits." 

*'  Nor  is  such  an  order  appealable,  in  respect  of  the*  terms  im-i 
posed."    (See  Oale  v.  Vernon,  4  Sandford,  709.) 

Appellant  did  not  except  to  the  order  of  the  17th  of  October," 
and  therefore  waived  all  objections  to  it.  (Gibbons  v.  Johnson, 
3  Scammon,  68;  Miere  v.  Brush,^  3  Id.  23;  Leigh  v.  Hodges,  3i 
Id.  17;  11  Illinois,  84.) 

Appellant's  answer  of  the  31st  of  October  precludes  him  from 
bringing  the  alleged  error  of  the  Court  below  here  for  correc- 
tion until  after  final  judgment  in  the  District  Court. 

To  exhibit  mcnre  clearly  the  irregularity  of  the  appeal,  sup- 
pose the  case  in  the  Court  below  is  tried  upon  its  merits,  and 
judgment  entered  before  this  appeal  is  disposed  of;  will  not 
the  appellant  have  an  unquestioned  right  to  bring  the  points  in 
controversy  now  before  this  Court  again  for  adjudication. 
{687]       *The  record  does  not  show  any  stay  of  prooeodingsi 
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r'while  the  smallnesB  of  the  bond — ^three  hundred  dollars — ^wotdd 
warrant  the  belief  that  it  would  take  its  regular  course  upon 
the  trial  calendar  of  the  Sixth  Judicial  District.  Surelj,  if  an 
appeal  lies  in  this  case,  nearly  every  order  made  in  the  Court 
below,  from  the  beginning  of  a  case  until  judgment,  would  be 
the  subject  of  an  appeal,  and  that  confusion,  delay,  and  uncer- 
tainty result,  which  the  law  abhors.  While,  if  this  appeal  is 
dismissed,  appellant  is  not  shorn  of  any  of  his  rights,  for  after 
Ifinal  judgment  in  the  Court  below,  this  Court  can  then,  and  not 
until  then,  legitimately,  review  the  error  complained  of  by  ap- 
pellant. 

The  Court  below,  in  refusing  to  release  the  property  levied 
upon,  exercised  a  wise  discretion,  believing  it,  perhaps,  to  be 
partnership^^^propertyAQT  vth^^xclnsiye  property  of  Geo.  E.. 
iClarke. 

BtJBNfilrr,' J.,  after'stafing  'the^facts,  as  above,  delivered  the] 
opinion  of  the  Court — Terbt,  J.,  concurring. 

No  exception  having  been  taken  to  the  order  of  the  Court  be-{ 
low,  overruling  the  motion  to  set  aside  the  judgment,  and  quashi 
the  execution,  the  action  of  that  Court,  in  this  respect,  cannotj 
jbe  reviewed  here. 

As  to  the  order  of  the  Court  permitting  the  plaintiff  to  insert^ 
the  name  of  James  M.  Curtis  in  the  place  of  L.  Curtis,  vnthout 
notice  to  the  former,  we  think  the  error,  if  any,  was  cured  byj 
the  appearance  and  answer  of  the  defendant,  James  M.  Curtis,! 
in  the  Court  bielow.  The  only  object  of  a  summons  is  to  bring, 
the  party  into  Court,  and  if  tiiat  object  be  attained  by  the  ap-  ^ 
pearance  and  pleading  of  a  party,  there  cdn  be  no  injury  to  him  J 
We  cannot  perceive,  in  this  case,  how  the  defendant,  James  M. 
Curtis,  is  injured.  The  Court  below  has  permitted  him  to  an- 
swer, and  put  in  issue  the  facts  of  the  complaint,  and  to  have  ai 
trial  upon  the  merits.  So  far  as  his  substantial  rights  are  con-i 
cerned,  he  stands  in  the  same  position  as  he  would  have  done| 
had  his  name  been  originally  inserted  in  the  complaint.  Had 
the  defendant,  James  M.  Curtis,  desired  to  take  advantage  of 
the  alleged  error  of  the  District  Court,  in  changing  the  parties 
to  the  action,  he  should  have  appealed  directly  from  the  judg-! 
ment,  and  not  have  appeared  and  answered  in  the  District  Court. 
To  sue  a  single  person,  and,  without  notice,  substitute  the  name 
of  another,  has  been  held  error  by  this  Court,  in  the  case  of  Mc- 
NaLly  v.  MoUy  3  Cal.  R.  235.  Whether  this  change  would  be  er- 
ror in  a  case  where  two  or  more  persons  were  sued  as  partners, 
or  joint  debtors,  and  the  name  of  another  person  substituted 
for  one  of  the  defendants,  without  notice  to  any  one,  it  is  not 
necessary  to  determine  in  this  case. 

If  A.  and  B.  are  sued  as  partners,  and  A.  be  served,  and  then 
the  name  of  B.  should  be  stricken  out,  and  C.  inserted  in  the 
place  of  B.,  without  notice  to  any  party,  it  may  be  very 
questionable  '''whether  such  proceedings  would  stand.    [588] 
The  defendant  A.  might  be  very  willing  that  judgment 
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should  go  against  him  and  B.,  while  he  might  have  the  best 
reason  for  objecting  to  a  judgment  against  himself  and  C, 
upon  the  same  cause  of  action.     Substituting  a  new  party, 
without  notice  to  any  one,  would  seem  to  be  at  least  doubtful. 
The  appeal  is  accordingly  dismissed,  with  cost& 


GXJNTER  V.  LAPFAN. 

BsTOFPBL  IN  PAIS. — Parties  cannot  avoid  theoonseqnenceBof  their  acts,  know- 
ingly and  Yolnutarily  done. 

1  Li.w  or  Casr.— Where  a  jadement  is  rendered  in  this  Court,  reversing 
the  judgment  of  the  Court  below,  and  remtuidin^  the  case  for  further 
proceedings,  it  becomes  the  law  of  the  case,  and  it  must  be  adhered  to, 
though  erroneous. 

*  Tbnants-in-Common  not  Estopped. — Tenants-in-common,  or  partners,  have 
a  right  to  acquire  their  co-tenants'  or  co-partners'  interest,  by  purchase 
under  an  execution-sale — there  being  nothing  in  their  relations  to  for- 
bid it. 

Idxm. — Plaintiffs  must  come  into  a  Court  of  Chanceiy  with  clean  hands, 
otherwise  they  are  not  entitled  to  relief. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  cause  first  came  before  this  Court  on  the  appeal  of  both 
parties  from  the  decree  and  portions  thereof  of  the  Court  below, 
and  was  reversed  and  remanded  for  further  proceedings  at  the 
October  Term,  1856,  of  this  Court. 

The  case  was  then  re-tried  in  the  Court  below,  and  a  decree 
identical  with  the  first  one  rendered,  from  which  the  defendants 
appealed,  both  parties  stipulating  that  the  transcripts  of  the 
proceedings  at  both  the  trials  should  be  used  as  the  record  on 
the  second  appeal.  Both  records,  taken  together,  exhibit  the 
following  facts: 

On  the  12th  of  September,  1849,  Lafian,  Coit,  and  Morse, 
were  the  owners  of  a  lot  of  ground  in  the  City  of  San  Francisco, 
fronting  on  Clay  Street,  and  lying  between  Dupont  Street  and 
Brenham  Place.  They  then  entered  into  a  written  contract 
with  Adler  and  Chappelle,  by  which  they  sold  them  a  portion  of 
the  lot  for  thirty-three  thousand  dollars,  to  be  used  for  the  pur- 
poses of  a  theatre;  and  as  to  the  remaining  portion  of  the  lot,  it 
was  agreed  between  the  parties — 

1.  That  Laffan,  Coit,  and  Morse,  should  hold  the  legal  title, 
and  that  Adler  and  Chappelle  should  improve  the  property  by 
erecting  buildings  thereon.  , 

2.  That  it  should  be  regarded  as  partnership  property,  the 
value  of  the  land  representing  the  interest  of  defendants,  and 
the  value  of  the  improvements,  the  interest  of  Adler  and  Chap- 
pelle. 

[589]       *3.  That  the  buildings  should  be  let,  and  the  net  profits 

1.  Approyed,  SouU  ▼.  Dawes,  14  C»l.  249;  Dandsim  y,  DaUat,  19  C»l.  82;  Leeu  T.  Clark, 
90  CftL  417. 

2.  Cited  i7ra<i5iiry  T.  JSamet,  19  Oftl.  133. 
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divided  between  the  partners,  in  proportion  to  their  respective 
interests. 

4.  That  the  premises  should  be  let  as  fast  as  buildings  could 
be  erected. 

5.  That  part  of  the  premises  might  be  sold  when  it  couAd  be 
done  to  advantage. 

6.  That  a  treasurer  should  be  appointed  to  keep  the  books  of 
the  concern,  to  collect  the  income  and  distribute  the  profits, 
according  to  the  respective  shares  of  the  parties. 

7.  That  this  arrangement  was  to  continue  for  the  term  of 
three  years,  the  premises  then  to  be  divided;  or  they  might  be 
sold,  and  the  proceeds  divided;  or  they  might  be  again  leased, 
for  the  common  benefit  of  the  parties. 

Subsequently,  Henry  Gunter,  the  plain  tiff  in  this  suit,  became 
subrogated  to  all  the  rights  of  Adler  and  Chappelle  in  the  con- 
tract, with  the  exception  of  the  theatre  lot. 

Afterwards,  Gunter  erected  a  large  iron  building  on  the 
premises,  at  a  cost  of  eighty-six  thousand  doUais,  which  was 
afterwards  leased  to  the  United  States  for  a  post-office,  at  a 
monthly  rent  of  seven  thousand  dollw^.  In  this  lease  Gunter 
joined.  This  house  was  leased  on  the  first  of  February,  1850. 
A  portion  of  the  lot  not  covered  by  the  Portsmouth  House  was 
sold  by  Laffan,  Coit,  and  Morse,  to  the  county,  in  June,  1850, 
and  another  portion  was  let  for  the  purpose  of  building  Wil- 
son's Exchange,  in  September,  1850. 

Laffan  acted  as  the  treasurer  and  book-keeper  of  the  concern, 
and  collected  its  revenues. 

Gunter  borrowed  a  large  sum  of  money  of  one  J.  J.  Starkey, 
and  in  order  to  secure  it  executed  and  delivered  to  Starkey  an 
instrument  in  the  nature  of  a  deed  of  trust  on  his  interest  in  the 
concern,  which  authorized  Starkey  to  collect  his  portion  of  the 
rent,  and  also  whatever  money  might  be  due  him  under  the 
contract. 

Starkey  received  under  the  trust  upwards  of  twelve  thousand 
dollars,  but  before  his  debt  was  paid,  a  judgment  was  obtained 
in  the  Superior  Court  by  Lockwood,  Hacket  &  Judah,  for  four 
thousand  dollars,  against  plaintiff,  Gunter,  which  judgment  de- 
fendant Holmes,  as  the  attomey-at  law  of  defendant  Laffan  pur- 
chased for  the  sum  of  one  thousand  dollars,  under  which  he 
caused  the  entire  interest  of  Gunter  to  be  sold.  Holmes,  acting 
for  Laffan,  becoming  the  purchaser  thereof.  Prior  to  the  sale 
under  this  judgment,  Starkey,  as  trustee,  filed  a  bill  against 
Laffan  et  al.,  for  settlement  of  the  rent  account,  which  case  was 
compromised,  and  a  contract  entered  into  by  Starkey,  as  trustee 
of  Gunter,  by  which  a  certain  sum  was  to  be  paid  to  Starkey  on 
account  of  the  interest  of  Gunter,  and  an  interest  in  the  prop- 
erty of  two  thirds  secured  to  Gunter.  After  Holmes  bought  at 
the  sale,  and  had  obtained  the  sheriffs  deed  of  Gunter's 
interest,  he  *sold  to  one  S.  L.  Burritt,  the  attorney  of  [590] 
Starkey's  executor,  two  thirds  of  the  interest  purchased 
by  him  at  the  sheriffs  sale,  which  interest  was  re-sold  to  Holmes 
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for  six  thousand  dollars  in  three  per  cent,  scrip,  by  Burritt. 
This  arrangement  between  Holmes  and  Burritt  was  known  to 
Gunter,  who  claimed  the  benefit  thereof,  and  charged  that  Bur- 
ritt acted  as  his  attorney  in  the  matter.  Gunter  afterwards,  not 
being  able  to  procure  a  settlement  with  Burritt  regarding  this 
six  thousand  three  per  cent,  scrip,  of  which  he  claimed  one  half, 
assigned  his  claim  therefor  for  a  valuable  consideration,  to  Peck 
&  Wilson,  who  instituted  a  suit  against  Burritt  therefor,  in  the 
Superior  Court,  which  suit  is  still  pending.  In  this  case,  Peck  & 
WUson  examined  Gunter  as  a  witness,  by  having  his  deposition 
taken,  which  was  afterwards  used  in  the  suit. 

The  substance  of  Gunter's  testimony  in  this  suit  was  that  he 
was  familiar  at  the  time,  with  the  negotiations  between  Holmes 
and  Burritt,  and  that  he  had  acquiesced  in  the  arrangement 
made  by  them;  and  that  he  knew  of  the  sale  of  his  interest  ac- 
quired by  Burritt,  for  the  six  thousand  dollars  in  scrip,  and  had 
agreed  with  Burritt  to  take  one  half  of  the  same  as  his  part. 

The  decree  of  the  Court  below  declared  the  deed  from  the 
sheriff  to  Holmes  void,  as  he  was  the  mere  attorney  of  Laffan  in 
procuring  the  same;  and  that  as  Lafran  had  money  in  his  hands 
at  the  time,  suflScient  to  pay  the  debt  which  belonged  to  Gunter, 
and  that  as  Laffan's  position  was  one  of  trust  and  confidence,  he 
could  not  take  advantage  of  his  position  to  sell  out  his  co-tenant 
or  co-partner,  and  become  the  purchaser  of  the  same. 

Also,  that  the  interest  of  Gunter  in  the  property  remained 
unaffected  by  the  sale;  and  that  an  account  be  taken  between 
the  parties  on  the  basis  of  the  original  agreement  except  that 
it  holds  the  compromise  of  Starkey  valid  up  to  that  point  of 
time. 

Starkey  died  in  1852,  but  on  his  death-bed  admitted  that  by; 
July  of  that  year,  Gunter's  debt  to  him  would  be  fully  paid. 

Between  the  interval  of  the  first  and  second  appeal  in  this  • 
case,  Henry  Gunter  died,  and  his  wife,  as  administratrix,  was 
substituted  as  plaintiff  in  this  case.  On  the  trial  of  this  case, . 
the  deposition  of  Gunter,  taken  in  the  case  of  Peck  db  Wilson  v. 
S.  L.  Burritt,  was  introduced  in  evidence  by  the  defense,  also 
the  complaint,  which  was  sworn  to  by  Henry  Gunter,  on  behalf 
of  the  plaintiffs.  Peck  &  Wilson.  There  was  some  evidence 
going  to  show  that  a  portion  of  the  money  collected  by  defend- 
ants for  rent  of  the  premises,  was  expended  by  them  in  the  con- 
struction or  purchase  of  Wilson's  Exchange,  which  the  plaintiff 
claimed  the  right  to  follow,  and  to  be  entitled  to  an  account  of 
the  rents  derived  from  the  same.  The  Court  below  in  its  decree, 
excluded  that  property,  and  the  rents  derived  therefrom,  from 
its  final  decree;  and  plaintiff's  appeal  was  confined  to 
[591]  such  refusal  by  *the  Court  below.  Defendants  ap- 
pealed from  the  final  decree,  and  all  the  interlocutory 
proceedings. 

C.  K  8.  Williams,  Wm,  Blanding,  and  Jo.  G.  Baldwin,  for  De- 
Ifendants  and  Appellants. 
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J.  B.  Hart,  8.  M.  Bouman,  ejid.S.^Heyden/eldt,  for  Plaintiff^ 
and  Eespondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court  on  the  first] 
appeal — Heydenfeldt,  J. ,  and  Terry,  J. ,  concurring. 

Admitting  that  the  conduct  of  Lafifan  and  Holmes,  in  the  pur-^ 
I  chase  of  Gunter's  interest  in  the  premises  in  dispute,  was  a  fraud  i 
[upon  his  rights;  or  at  least  a  transaction  so  reprehensible  in  all^ 
I  its  particulars  as  to  raise  the  presumption  of  unfair  dealing,  and . 
I  warrant  a  Court  of  Equity  in  setting  it  aside,  I  am  of  opinion 
I  that  the  sale  was  ratified  by  Gunter,  and  this,  I  think,  is  clearly 
I  shown  by  his  testimony  in  the  case  of  Feck  and  Wilson  against 
I  Burriit,  in  which  he  admits  that  he  knew  of  the  compromise  of  the  < 
1  two  thirds  interest  between  Holmes  and  Burritt,  and  the  sur-  '■ 
render  of  the  Lockwood  judgment,  and  consented  to  it,  and, 
afterwards  agreed  to  the  re-sale  to  Holmes  for  six  thousand  dol- 
lars, in  county  scrip,  one  half  of  which  he  allowed  to  Burritt  on] 
settlement. 

The  evidence,  to  my  mind,  establishes  the  fact  beyond  a  doubt,  I 
that  he  .knew,  at  the  time,  that  the  six  thousand  dollars  was  paid  J 
for  his  remaining  interest,  whatever  it  might  be,  in  the  premises,  j 
For  what  else  could  it  have  been  paid?  The  purchase  of  the 
judgment  of  Lockwood,  Hackett  and  Judah,  by  Laffan  tfnd 
Holmes,  and  the  sale  under  it,  could  not  cut  out  Starkey's  mort- 
gage; he  at  least  had  a  lien,  until  the  debt  due  from  Gunter  to 
him  was  paid.  The  deed  to  Starkey  was  executed  on  the  7th  of 
March,  1850,  and  the  Lockwood  judgment  obtained  Januaiy 
20,  1851.  Gunter  consented  to  the  arrangement  by  which 
the  Lockwood  judgment  was  assigned,  and  the  two  thirds 
interest  in  the  property,  and  the  re-sale  of  this  interest  fori 
six  thousand  dollars,  was  approved  by  him,  as  appears  byj 
his  testimony.  In  fact,  having  assented  to  this  arrangement,  j 
and  assigned  his  interest  in  the  matter  to  Peck  and  Wilson^j 
it  is  difficult  to  see  how  he  can  now  come  into  Court  and  claim ' 
relief  against  the  Consequence  of  his  own  .acts,  knovmigly  and] 
voluntarily  done. 

Judgment  reversed,  and  cause  remanded. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court 'on"  the' 
second  appeal — Tebry,  J.,  concurring. 

When  this  case  was  here  before,  the  decree  of  the  inferior 
Court  Was  reversed,  and  the  cause  remanded.  It  was  under- 
stood by  the  Court  that  after  the  discharge  of  Starkey's 
debt,  '*'there  was  a  balance  left,  which  had  come  to  Uie  [592] 
hands  of  Lafifan  before  the  date  of  Holmes'  purchase,  and 
the  judgment  of  the  Court  should  have  ordered  an  account  as 
to  that  sum,  reversing  the  decree  in  every  other  particular.  If 
it  had  not  been  for  this  one  circumstance,  this  Court  would 
have  dismissed  the  bill,  and  ordered  a  final  judgment  for  the  de- 
fendant. Upon  the  remiliUur's  going  down,  however,  without 
any  specific  directions  to  the  Court  below,  the  parties  have  un- 
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^dertaken  to  try  the  case  de  novo^  by  procuring  some  additional 
testimony  bearing  on  the  point  upon  which  the  first  decision 
•  was  based 

Ordinarily,  such  a  practice  would  not  be  tolerated.  After  the 
plaintiff  had  come  to  this  Court  upon  a  statement  agreed  upon 
as  containing  the  facts  and  evidence  of  his  case,  and  a  judgment 
has  been  pronounced  against  him,  going  to  the  whole  merits  of 
the  controversy,  it  would  be  exceedingly  improper  to  allow  him 
an  opportunity  to  alter  or  change  the  facts  upon  a  second  trial. 
Such  a  practice  would  open  the  door  to  frauds  and  perjuries  in- 
numerable. 

But  we  do  not  think  that  the  additional  evidence  which  was 
introduced  on  the  second  trial  alters  the  case  at  all.  After  bal- 
ancing the  testimony,  we  are  satisfied  that  the  preponderance  is 
still  greatly  in  favor  of  the  defendants,  and  abundantly  substanti- 
ates the  fact  that  the  plaintiff  ratified  and  confirmed  the  sale  from 
Burritt  to  Laffan.  To  enter  into  a  detail  of  that  evidence,  and  our 
opinion  upon  it,  would  be  alike  unprofitable  and  unpleasant. 

This  is  the  first  instance  in  which  I  have  ever  known  a  party 
attempt  to  gain  a  case  by  proving  that  he  had,  on  a  former  oc- 
casion, perjured  himself,  and  it  may  be  well  doubted  whether, 
if  the  original  plaintiff  was  alive,  he  would  have  consented  to 
such  a  sacrifice  of  personal  honor  for  the  whole  subject  of  this 
litigation.  If  the  proceeding  is  not  novel  in  law,  it  at  least  con- 
travenes that  Christian  and  charitable  maxim  **  de  irwriuis  nil 
nisi  honum,'*  which  should  be  law. 

The  facts  being  substantially  the  same  in  this  as  the  former 
record,  it  results  that  the  first  judgment  is  the  law  of  this  case, 
even  if  it  was  erroneous.  {Dewey  v.  (7mi/,  2  Cal.  374.)  But  we 
do  not  place  our  opinion  on  this  ground  alone,  we  are  satisfied 
that  the  former  opinion  df  this  Court  was  correct.  The  appel- 
lant contends  that  the  sheriff's  sale  of  Gunter's  interest  to  Laffan 
was  void,  and  second,  that  it  was  not  afi&rmed  by  Gunter  with 
full  knowledge  of  the  facts. 

Upon  the  first  point,  it  cannot  be  denied  that  Gunter's  in- 
terest was  the  subject  of  lev}-  and  sale  upon  execution.  Then, 
if  the  sale  was  void,  it  must  be  on  the  ground  of  fraud  in  fact, 
or  fraud  in  law.  There  is  no  evidence  to  show  that  there  was 
any  fraud  in  fact  upon  the  part  of  the  defendant.  The  purchase 
was  made  under  a  regular  judgment,  at  an  open  and 
[593]  public  judicial  sale,  *and  if  there  was  any  fraud  in  the 
transaction,  it  arose  from  the  relation  of  the  parties  to- 
ward each  other. 

In  the  first  place,  the  plaintiff  and  defendants  were  not  part- 
ners— they  had  separate  interests;  the  one  in  the  house,  the 
other  in  the  land.  There  was  no  community  of  profit  and  loss, 
or  interest  in  the  residuum,  but  a  division  of  rents  agreed  on. 
Even  if  they  were  tenants-in-common  or  partners,  there  is  no 
rule  of  law  which  would  forbid  one  partner  or  tenant-in-common 
from  purchasing  at  a  judicial  sale,  particularly  under  a  judgment 
not  obtained  by  him. 
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There  was  nothing  in  the  former  relations  of  the  parties  which 
gave  Lafifan  an  unfair  advantage,  or  the  means  of  information 
superior  to  others,  so  as  to  enable  him  to  sacrifice  the  rights  of 
Gunter.  The  sale  was  of  a  certain  interest  in  property,  not  of 
a  share  in  rents  and  profits  due.  The  deeds  bj  which  that  in- 
terest was  held  were  of  record,  and  the  title  open  and  notorious. 
Any  one  desirous  of  purchasing,  could  have  ascertained  the  value 
of  the  interest  as  easily  as  Laffan. 

Laffan  was  not  at  the  time  the  trustee  of  Gunter,  for  Gunter 
had  disposed  of  his  interest  to  Stark ey,  neither  did  Laffan  have 
any  money  of  Gunter's  in  his  hands.  In  addition  to  all  this, 
Gunter  was  present  at  the  sale,  and  having  full  knowledge  of  all 
that  transpired,  never  forbid  it  in  any  manner.  But  even  if  the 
sale  was  fraudulent,  as  we  remarked  in  our  former  opirion,  the 
testimony  shows,  beyond  doubt,  that  Gunter  assented  to  it,  with 
full  knowledge  of  all  the  facts. 

The  learned  counsel  for  the  respondent  contends  that  the 
plaintiff  was  mistaken  as  to  the  true  import  of  the  conversation 
between  himself  and  the  witness  Burritt.  We  think  not;  we 
have  his  sworn  declarations  made  in  a  judicial  proceeding,  which 
it  is  the  theory  of  the  law  to  consider  as  true,  whatsoever  may 
be  the  fact  otherwise,  and  this  is  corroborated  by  the  testimony 
of  another,  and  a  disinterested  witness.  Now,  admitting  for  the 
sake  of  argument,  that  he  was  mistaken,  and  that  his  declara- 
tions were  not  true,  this  mistake  should  bo  established  b}'  posi- 
tive and  overwhelming  proof,  not  by  raising  a  doubt,  or  poisinpf 
the  scales  so  nicely  that  a  breath  would  turn  them. 

But  the  respondent  contends  that  the  sale  being  void,  the  title 
was  still  in  Gunter,  and  could  only  be  ratified  by  a  written  con- 
veyance from  him;  even  if  the  sale  were  void,  the  deed  was 
good,  and  carried  with  it  the  legal  title  until  it  was  set  aside  bj 
a  Court  of  Equity.  This  has  never  yet  been  done,  and  the  bill 
filed  in  this  case  does  not  ask  that  the  sale  may  be  set  aside,  and 
the  deed  canceled.  If,  then,  Burritt  bought  for  Gunter,  the 
title  was  still  in  Burritt,  subject  to  Guntcr's  equities,  and  if 
Bumtt  conveyed  the  property  with  the  approval  of  Gunter,  who 
received  a  portion  of  the  proceeds,  the  conveyance  was  good  as 
against  him,  and  he  would  be  estopped  from  denying  or 
avoiding  it;  so,  *on  the  other  hand,  if  Burritt  bought  for  [594] 
himself,  and  by  reason  of  some  relation  between  them, 
Burritt  was  the  trustee,  and  held  the  legal  title  for  Guntcr's  use, 
a  conveyance,  under  like  circumstances,  would  bo  conclusive 
upon  him. 

If  there  was  no  other  point  in  this  case,  except  the  fact  that 
this  conveyance  is  still  outstanding,  and  that  the  plaintiff  has 
not,  nor  does  not,  seek  to  set  it  aside,  it  would  be  fatal  to  a 
reooveiy.  Besides  all  this,  Gunter,  who  has  received  large 
benefits  from  this  sale,  must  come  into  Court  with  clean  hands, 
and  make  restitution,  before  equity  would  interfere  in  his  behalf. 

Judgment  reversed,  and  bill  dismissed. 
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ACKNOWLEDGMENT. 

AcKNOWLEDaHKRT,  WHAT  Cbbtifioatb  TO  Stats.  —  An  acknowledgment  of 
a  conveyance,  which  does  not  state  that  the  person  making  Uie  acknowl- 
edgment is  either  personally  known,  or  proved  to  the  officer  to  be  the 
person  who  executed  it,  does  not  entitle  the  instrument  to  be  recorded; 
and  if  recorded,  its  record  imports  no  notice.  Stisey  t.  DuhU^py  160. 
See  Husband  and  Wxfx,  3,  5. 

ACCOUNT. 
See  Agenot,  2;  Assiqnmjemt,  3. 

ACTION. 
See  Fbavd,  6;  Pastnebship,  1;  BEoooMiZAMaE,  1. 

ADMINISTKATOB. 

1.  Pbobate — Salb  op  Beaii  Estate — How  may  Contest  Application. — ^Upon 
an  application  to  sell  the  real  estate  of  a  deceased  person  to  pay  deots,  • 
the  hbir  may  dispute  the  validity  of  the  claims  on  which  the  petition  is 
bused,  although  they  have  been  allowed  by  the  public  administrator  and 
Probate  Judge.    Beckdt  v.  Selover,  215. 

2.  JcTDOME^T  MOT  CoNci^usrvB  ON  Heib. — A  judgment  at  common  law  is  not 
evidence  in  an  action  against  the  heir.     Id. 

3.  Bights  op  Haib. — Under  our  system,  the  petition  to  sell  real  estate  is  the 
sub.stittito  for  the  action  against  the  heir.  The  latter  must  be  cited,  and 
has  a  right  to  be  heard.    Id, 

4.  Natube  op  Pbocbedinos. — This  proceeding  is  a  simple  re-examination  of 
the  chum,  to  test  its  validity  as  against  the  heir.    Id, 

5.  TniAL  OP  Ifsues. — Where  issae  has  been  joined  as  to  tibe  truth  of  the  claim, 
the  creditor  may  have  it  tried  before  the  Probate  Judge,  or  certified  to  tiie 
District  Court  for  trial  before  a  jury.    Id. 

6.  Pbobatb  Law,  Pbovisions  ah  to  Public  Adscinistbatobs. — It  seems  that 
all  the  provisions  of  the  law  relating  to  the  powers  and  duties  of  the  public 
administrator,  and  inconsistent  with  the  general  probate  law,  are  special 
provisions,  which  must  be  given  their  full  force.    Id, 

7.  Public  Admikistbatob,  Poweb  op. — ^The  public  administrator  is  an 
officer  of  the  law.  He  is  entitled  to  the  administration  of  all  estates 
not  otherwise  administered,  and  he  has  only  such  powers  as  are  given 
him  by  law.    Id, 

8.  Bond  and  Oath  op. — As  he  is  required  fx>  give  a  bond  and  take  the 
.official  oath,  it  seems  to  have  been  the  intention  of  the  statute  to  dis- 
pense with  the  bond  and.  oath  required  of  other  administrators  in  each 
particular  case.    Id. 

9.  Bights  and  Duties  of. — Under  the  fourteenth  chapter  of  the  Act  con- 
cerning the  estates  of  deceased  persons,  the  public  administrator  has 
a  right,  and  should  at  once  take  possession  of  the  estate  of  all  persons 
dying  without  known  heirs.  This  is  sustained  by  the  eighty-eighth  sec- 
tion of  the  Act.    Id. 
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10.  Special  Aoicnistbatob. — In  both  cases  ho  holds  as  special  administra- 
tor, and  subject  to  the  direction  of  the  Court.     Id, 

11.  Petition  fob  Lbttbbs  op  Adminibtbation. — A  petition  for  letters  of  ad- 
ministration to  the  Probate  Court  of  a  county,  describing  the  deceased 
as  late  a  resident  of  that  county,  would  seem  to  conform  to  the  words  of 
the  statute.    Id, 

12.  AuTHOBrrr  to  bb  Shown.— The  public  administrator  is  not  entitled  to 
administer  upon  every  estate,  and  there  must  be  a  judicial  grant  of 
administration  to  him  in  each  particular  case,  of  which  his  official  com- 
mission is  not  proof ;  and  ho  must  show  the  grant  of  administratioD, 
like'any  other  administrator.    Id, 

13.  When  Omission  to  Issue  Letter  not  Fatal. — Where  the  Court  made 
a  regular  order  that  letters  should  issue  to  the  public  administrator,  as 
no  bond  or  oath  was  required  as  a  condition  precedent,  the  omission  to 
issue  letters  is  not  fatal.    Id, 

li.  Estates  of  Deceased— Pbopebtt  Ybsts  in  Heib. — Under  our  system, 
tho  real  and  personal  estate  vests  in  the  heir  subject  to  the  lien  of  the 
administrator  for  the  payment  of  the  debt  and  expenses  of  administra- 
tion.    Id, 

15.  Biobt3  07  Hbibs.— The  heirs  of  the  deceased  have  a  right  to  go  behind 
the  allowance  of  claims  against  the  estate  by  the  administrator  and  the 
approval  by  the  Probate  Judge,  and  to  require  proof  of  the  original 
indebtedness,  upon  the  hearing  of  the  petition  for  the  sale  of  real 
estate  to  pay  debts.     Id, 

Ifi.  Testimony  Admi^xble.— On  the  hearing  of  such  i)etition,  it  is  error  in 
the  Probate  Judge  to  refuse  to  hear  testimony  that  tho  deceased  did  not 
die  in  the  county  in  which  the  estate  is  being  administered,  and  also  to 
refuse  to  allow  the  heirs  to  question  the  justice  of  the  claims  al- 
lowed.   Id, 

17.  Administratob,  when  Liable  as  Tbustee. — ^Where  an  administrator  is 
sued  in  equity  by  the  people  to  compel  bim  to  pay  over  to  the  county 
treasurer  money  collected  by  the  intestate,  as  tax  collector:  Ildd,  that 
he  occupied  the  position  of  one  who  takes  posjiession,  without  authority, 
of  property  belonging  to  another,  and  that  he  may  be  treated  as  a 
trustee  •*  de  son  tort,**    People  v.  Ilou<jhtaling,  348. 

18.  Objkction-s  Untenable. — Though  the  defendant,  in  such  an  action,  be 
described  in  the  caption  of  the  complaint  as  administrator,  yet  the  facts 
show  that  it  is  not  sought  to  charge  him  as  administrator,  and  no  relief 
is  sought  against  the  estate:  Held,  that  the  objection  that  he  is  sued  in 
his  representative  capacity  is  untenable.    Id. 

AGENCY. 

1.  AccouNT.iBiLrrr  of  Agent. — When  the  plaintiff  employs  an  agent  to 
collect  a  noto  due  from  defendant,  and  the  defendant  employs  tho  same 
agent  to  collect  other  notes  due  him.  and  apply  the  same  on  plaintiff's 
note,  and  the  agent  fails,  after  collecting  money  on  defendant's  account: 
Ihld,  that  unless  tho  appropriation  was  actually  made,  tho  loss  occa- 
sioned by  the  failure  of  the  agent  must  fall  on  the  defendant.  Phillips 
V.  Maijer,  81. 

2.  Allegation  i!»  Action  fob  Accountinq.— In  an  action  against  an  agent 
for  not  accounting,  etc.,  a  request  to  account  and  pay  over  must  be 
al!ei;ed  in  the  complaint,  and  proved  at  the  trial.  Bushnell  v.  Jfc- 
Caulcy,  421. 

3..^oENT,  Effect  op  when  ArrACHED  to  Sionatitbe. — ^The  word  "agent," 
appended  to  the  signature  of  the  agent,  is  not  mere  **descripiio  personae," 
but  U  tho  designation  of  the  capacity  in  which  he  acted.  Sayre  v. 
Nichols,  53j. 

4L  LiABiLinr. — 'NVhere  a  bill  of  exchange  was  headed  with  the  name  of 
a  baaliing-office,  and  when  paid,  was  to  b  •■  chorcred  to  that  office,  and  was 
signt^d  by  a  person  as  agent:  Ileld,  that  the  agent  was  not  personally 
responsible  thereon.     Id. 

5.  Cannjt  DixiroATK  Discbktionabt  Powers.- -An  ngent  cannot  delegate 
rli<('retionni-y  powers,  but  he  mny  delegate  mere  mechanical  powers  or 
duties.     Id. 
See  Damages,  2;  Evidence,  1,5;  Fbaud,  5;  Poweb  of  Attobnet,  6. 
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AlHENDMENT. 
8ee  Yabiance,   2. 

ANSWER. 
See  Pbacticb,  6. 

APPEAL. 

1.  BEvnEW  OF  FiNDiNas. — ^Where  no  motion  for  a  new  trial  is  made,  this 
Conrt  cannot  examine  the  evidence  to  see  whether  it  waifants  the 
findings.    CoviUaud  v.  Tanner,  38. 

2.  EvioENOE  Bbquibed  in  Statement. — The  fact  of  the  appellants  haviui» 
objected,  in  the  Conrt  below,  to  the  introduction  of  eyidence  of  location 
of  a  school-land  warrant,  on  the  ground  that  it  was  not  recorded  iu  the 
proper  office,  is  not  sufficient  to  justify  the  Appellate  Conrt  iu  presuming 
that  such  was  the  case,  when  the  statement  on  appeal  contains  no  evi- 
dence of  the  fact.    ITims  v.  Johnson^  110. 

3.  Obdebs  not  ApfeaulBLE. — An  order  refusing  to  issue  a  commission  to 
take  testimony,  and  an  order  refusing  to  change  the  place  of  trifd,  are 
not  appealable  orders,  though  they  may  be  reviewed  on  appeal  from  the 
final  judgment  in  the  case.    People  v.  StiUmanf  117. 

4.  Effect  of  Gonfuct  of  Testimont. — The  rule  is  well  settled  thai  the 
verdict  of  a  jury  or  the  findings  of  a  Court,  sitting  as  jury,  will  not 
be  disturbed  where  there  is  a  conflict  of  testimony,     Adams  v.  Pugh,  150. 

6.  Undebtaeino  on  Appeal. — Where  the  appeal  is  bona  fide  and  not  taken  for 
delay,  appellate  Courts  will  always  permit  a  new  luidertaking  to  be  filed 
where  the  original  is  defective.    Cimlter  v.  Stark,  244. 

6.  Service  of  Notice,  how  Made. — Service  of  a  notice  of  appeal  upon  the 
opposite  attorney  is  always  sufficient.    Id. 

7.  When  wilii  not  Lib  fbom  Obdeb. — No  appeal  will  lie  from  an  order 
refusing  to  dissolve  an  injunction,  nor  Irom  an  order  cluuiging  the 
place  of  trial.     Martin  v.  2>oi;ers,  253. 

8.  Idem. — ^The  appeal  should  have  been  taken  from  the  order  granting  an 
injunction.    Id» 

9.  Time  to  Take. — ^An  appeal  from  an  order  granting  a  new  trial,  to  be 
effectual,  must  be  taken  within  the  time  allowed  by  statute.  Brown  v. 
Tolles,  398. 

10.  Facts,  when  not  Beviewablb.— This  Court  will  not  review  the  facts 
of  the  case,  unless  a  new  trial  was  demanded  in  the  Court  below.     Id. 

11.  Beview  of  Ebbobs  of  IjAW.— Errors  in  law,  occurring  in  the  Court 
below,  will  be  reviewed  in  this  Court,  although  a  new  trial  was  not 
asked.     Id. 

12.  Motion  fob  New  Tbial,  when  Bequisite.— To  hold  that  a  new  trial 
must  be  asked  for,  in  all  cases,  before  the  error  can  be  reviewed,  would 
be  in  violation  of  all  the  settled  rules  of  law  on  this  subject,  and  would 
virtually  make  it  necessary  for  the  Court  below  to  commit  the  same  er- 
ror twice,  before  an  appeal  would  lie.    Id. 

13.  Ebbob  to  be  Shown. — If  a  P<irty  complains  of  error,  he  should  show 
wherein  the  error  consists.  This  Court  cannot  be  expected  to  act  in  the 
double  capacity  of  counsel  and  judges.    Id. 

14.  Law  of  Casfs.— Where  a  judgment  is  rendered  in  this  Court,  reversing 
thii  jud|?ment  of  the  Court  below,  and  remanding  the  case  for  further 
proceedings,  it  becomes  the  law  of  the  case,  and  it  must  be  adhered  to, 
though  erroneous.    Ounier  v.  Laffan,  588. 

Se&  AiTACHMENT,  4,  6;  Cbiminal  Law,  5;  Injunction,  5;  Judgment;  Jubzicb 
OF  the  Peace;  Plbadinos,  3,  4;  Pbaoticb,  3,  4. 

APPEABANCE. 
See  Pbactige,  5. 

APPBOPBIATION. 
See  Wabbaitt. 
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ARBITEATION  AND  AWAED. 

1.  AsBiTBATiON^DtTTT  OF  Abbitiiatobs. — It  is  the  dnty  of  arbitrators  to 
pass  upon  the  whole  subject  in  controversy;  and  if  it  appears  on  the 

'  face  of  the  award  that  they  have  not  disposed  of  the  whole  matter,  or  if 
the  terms  of  the  award  render  a  further  inquiry  nccessory  to  ascertain  a 
sum  to  be  paid,  or  an  act  to  be  done,  it  is  void.    Porter  v.  Scotl,  312. 

2.  Effict  op  Altbbation  of  Awabd. — When  arbitrators  have  published 
their  award,  any  alteration  whatever,  without  the  consent  of  parties, 
will  vitiate  it,  and  this,  though  the  alteration  was  to  fix  certain  amounts 
left  nndetermined  in  the  award.    Id. 

ASSIGNMENT. 

1.  AasiGnnsEKT,  Evtosnos  of.— An  order  drawn  by  a  creditor  on  his  debtor 
is  prima  facie  evidence  of  an  assignment  of  the  debt  pro  tanto,  and  if 
accepted,  will  bind  all  parties.    McEwen  v.  Johnson,  258. 

2..  Idem. — ^The  good  faith  of  the  assignment  being  questioned,  evidence 
going  to  show  a  previous  pledge  of  the  fund  is  admissible.    Id. 

8.  AflsiaNMEirr,  when  Void. — ^Where  an  account  is  verbally  assigned  to  sl 
crectitor,  with  the  understanding  that,  in  case  he  collects  it,  he  will 
credit  his  claim  with  a  portion  thereof,  and  return  the  balance  to  the 
assignor,  but  if  nothing  is  received,  no  sum  is  to  be  credited,  the 
assignment  is  void,  and  the  assignee  cannot  sue  thereon  in  his  own 
xiame.    Hitter  t.  Steixnson,  388. 

1.  Ideic.— The  more  signing  an  assignment,  without  delivery,  is  insuffi- 
cient.   Id. 

See  Ihbolvekot,  1;  Lsask,  2;  Machakigb'  Lxbn,  4,  5. 

ATTACHMENT. 

1.  ExEccnoN— Pbopkbtt  in  Cttstodt  of  the  Law. — ^Property,  in  the  custody 
of  the  law,  is  not  liable  to  seizure,  without  an  order  from  the  Court 
having  charge  thereof.     Yuba  Co.  v.  Adams,  35. 

2.  Attachment  of  Shabes  of  Cobpobatb  Stock.— Where  shares  of  stock  in 
a  corporation  have  been  regularly  transferred  as  security  for  a  loan,  the 
the  mortgagee  is  the  only  proper  garnishee  in  a  suit  against  the  mort- 
gagor, and  attachment  on  his  interest  in  the  corporation.  Mdicards  v. 
Beugnot,  162. 

8.  Idem.— In  such  a  case  the  corporation  is  no  longer  privy  to  the  interest 
of  the  mortgagor,  which  is  a  mere  equity  in  the  hands  of  the  mortga- 
gee.   Id. 

4.  AppEAii  FBOM  Obdeb. — An  appeal  will  lie  to  this  Court,  after  final  judg- 
ment, froDti  an  order  refusing  to  discharge  an  attachment.  Taaffe  v. 
Bosenilujl,  514. 

6.  Io:cM. — An  order  ref  n8in<?  to  discharge  an  attachment  cannot  be  appealed 
from  before  final  judgment.     Id. 

6.  TJNDEBTASiNas,  FoBM  OF. — It  13  no  objection  to  an  undertaldng  on  attach- 
ment, that  it  is  mode  payable  to  the  People  of  the  State  of   Cali- 
fornia, instead  of  the  defendant  in  the  suit,  as  the  latter  can  sue  thereon 
in  his  own  name.    Id. 
See   JtTDOMENT,    16;    Mandamus,   1;   Mechakigb'  Lien,   1-3;    Saxs,    1-4; 

ShEBIFF,    2;  YESSKDEk 

AUDITOR. 
County  Auditob— Poweb  to  Draw  Warbants.- Under  the  Act  of  1851,  the 
county  auditor  can  only  draw  warrants  where  the  claim  is  audited  by 
himself.    This  is  a  defect  in  the  law  which  this  Court  cannot  remedy, 
on  the  pretext  of  public  convenience.    Draper  v.  NfAevoare,  276. 

CASES   APPROVED. 
^pp«a?— Hill  V.  White,   2  Cal.  306,  in  Brown  v.  Tolles,  399,  Griswold  v. 

Sharpe,  2  Cid.  17,  in  Taaflfo  v.  Rosenthal,  518. 
Convvfanr.2s—'2o\\  v.   Ilastin^s,   3  Cal.  179,  in  Chamberlain    v.  Bell,  294, 

Bond  v.  Deimison,  304,  SOU,  Stafford  v.  Lick,  487,  502. 
J^'ec(men(— Murphy  v.  Wallingford,  G  Cal.  648,  in  Bird  v.  Dennisou^  302, 
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909,  311;  Winans  t.  Christy,  4  Gal.  70,  in  Merced   Mining  Co.  t.  Fre- 
mont, 319 ;  Ellis  t.  Jeans,   417,  Hutchinson  v.   Perley,  4  Cal.  33.  in 

S.  V.  B.  B.  V.  Mof&itt.  479. 
J?indenee— Cheney  v.  Palmer,  5  Cal.  131.  in  Thornburgh  v.  Hand,  567. 
jSr«c«p<ions— Posten  v.Bassette,  5  Cal.  468,  Pearson  v.  Snodgrass,  5  GaL  478, 

in  Letter  t.  Pntnev,  423. 
Ferry  Franc^ise—Noms  v.  Farmers'  &  T.  Co.  6  Cal.  590,  in  Ward  r.   Sey- 

erance,  129;  Monroe  t.  Thomas,  5  Cal.  470,  in  Thomas  v.  Armstrong, 

287. 
^uaranfy— EToy  y.  Tewksbnry,  5  Cal.  285,  James  y.  Post,  Jan  T.  1856,  not 

reported,  in  Hazletine  y.  Larco,  34. 
^oroesicod— Canr  y.  Tice,  6  Cal.  625,  in  Bix  y.  McHenry,  91, 
Exi^band  wnd  Wxft — Beard  y.  Knox,  5  Cal.  252,  in  Gnttman  y.  Scannell,  459. 
Jrtti^en/— Smith  y.  Chichester,  409,  in  Peabody  V.  Phelps,  53. 
Zand  Vosstasnxm — ^Plnme  y.  8eward,  4  Cal,  94,  in  Bird  y.  Dennison,  302, 

310,  Merced  Mining  Go.  y.  Fremont,  319,  Sweetland  y.  Froe,  6  Cal.  144, 

in  Bird  y.  Dennison,  311. 
iltmtctpal  (7o77>ora<ioii— Thome  y.  San  Francisco,  4  Cal.  146;  San  Francisco 

y.  Hazen,  5  Cal.  169,  in  Holland  y.  San  Francisco,  375,  380. 
iVofe  iSiflfned  6y  ^Tmi— Bryant  y.  Berry,  6  Cal.  394,   in  Sayre  y.  Nichols,  538. 
Cyice  Focancy— People  y.  Wells,  2  Cal.  204,  in  People  y.  Mizner,  523. 
Parties— Throckmorton  y.  Burr,  6  Cal.  400,  in  Covillaud  v.  Tanner,  40. 
Pleadings f  (7omp2ain^Palmer  y.  Melyin,  6  Cal.  651,  in  Nickerson  y.  Chat- 

terton,  57CC 
Pueblo  Lands — Cohas  y.  Boisin,  3  Cal.  443,  in  Dorsey  y.  McFarland,  348. 
Banedu,  on  Breach  of  Coniract^'RejnoldB  y.  Jonrdan,  6  Cal.  108,  in  Adams 

y.  Pngh,  151. 
J2epfet*in— Nickerson  y.  Ghatterton,  568,  in  Chambers  y.  Waters,  390. 
8kUe  Debt,  ConstUuiional  Law — People  y.  Johnson,  6  Gal.  499,  in  Noagaes  y. 

Bonglas,  66,  71,  75. 
8iaU   Sovereignti/,  i^n^s— Stoakes  y.  Barrett,  6  Cal.  39,  in  Merced  Mining 

Go.  y.  Fremont,  324. 
8iaMe  of  Ximito^ton^— Billings  y.  Haryey,  6  Cal.  381,  in  Billings  y.  Hall,  3. 

GASES  CITED. 
Aeknowledgmeni-^'WoU  y.  Fogarty,  0  Cal.  224,  in  Kelsey  y.  Dnnlap,  162. 
Appeal^BToym  y.  Grayes,  2  Gal.  118,  in  Brown  y.  ToUes,  399. 
Amxalfrom  Justice* s  Court — Howard  y.  Harman,  5  Cal.  78,  in  Coulter  y. 

Stark,  245. 
Certiorari— People  y  Hester,  C  Gal.  679,  in  Chard  y.  Harrison,  116. 
Smineni  Domain— Gunter  y.  Geary,  1  Cal.  405,  in  S.V.  U.  B.  y.  Moffatt,  579. 
JSrfoppcZ— Hoen  y.  Simmons,  1  Cal.  120,  Pierce  y.  Mintum,  1  Cal.  470,  in 

Ellis  y.  Jeans,  416. 
^oidcTice— Thompson  y.  Manrow,  1  Cal.  428,  in  Parke  y.  Williams,  249. 
^xccp/ions— Tyson  y.  Wells,  2  Cal.  130,  in  Phelps  y.  Peabody,  153. 
JSeecuiion— Adams  y.  Haskell,  6  Cal.  113,  in  Yuba  Co.  y.  Adams,  37. 
Fador,  Pouoer  to  Sell  or  P/cd^e—Hutchinson  y.  Bours,  6  Gal.  383,   in  Glid- 

den  y.  Lucas,  30. 
i^t^i— Alvarez  y.  Brannan,  7  Gal.  603,  in  Taaffe  y.  Josephson,  355,  and 

Holland  y.  San  Francisco,  378. 
Homestead — Cook  y.  McChristian,  4  Cal.  23,  Taylor  y.  Hargous,  4  Cal.   268; 

Morse  y.  McCarty,  July  T.  1856,  not  reported;  Poole  y.  Gerrard,  6  Cal, 

71.  Sargent  y.  Wilson,  5  Gal.  506,  in  Dorsejr  y.  McFarland,  345,  346. 
Insolvency — Adams  y.  Hastings,   6  Gal.   126,   in  Adams  y.   Hackett,  205; 

Chever  y.  Hays,  3  Cal.  471,  in  McAllister  y.  Strode,  430. 
Jt4de7men/--McNaUy  y.  Mott,  3  Cal.  235,  in  Smith  y.  Curtis,  587. 
Jadgment^  Rendition  of  — Gofflnberry  y.  Horrill,  5  GaL  493,  in  Peabody  y. 
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Jurisdiction — Beed  y.  McCormick,  4  Gal.  342,  in  Beckett  y.  Seloyer,  240. 
Jurisdiction  of  Justice's  Courts — Zander  y.  Goe,  5  Gal.  230,  Van  Etten  y. 

Jilson,  6  Cal  19;  Hart  y.  Moon,  6  Cal.  161,  in  Freeman  y.  Powers,  105. 
Jurisdiction  of  Supreme  Court— People  y.  Apjdegate,  5  GaL  295,  in  People 

y.  Vick,  166,  People  y.  Shear,  140. 
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Land,  PossessUm-^astro  t.  Qill,  5  Cal.  40,  in  Meroed  Mining  Co.,    t. 

Fremont,  819. 
Law  of  (7oM»— Dewey  t.  Gray,  2  Cal.  374,  in  Gnnter  t.  LafTan,  592. 
ifandamus— Fowler  y.  Pelrce,  2  Cal.  165,  in  Nongaes  v.  Douglas,  80;  People 
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245,  in  Nickerson  y.  Ghatterton,  570. 
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nell,  458. 
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Fremont,  824. 
Mining  Clainis,   Vested  i2t^^— Conger  y.  WeaYer,  6  Cal.  648,  in  Merced 

Mining  Co.  y.  Fremont,  827. 
Ifegligence,  Burden  of  Proof -^l&Ay  y.  Hanson,  5  CaL  360,  in  Finn  y.  Vallejo 

Street  Wharf  Co.,  255. 
Negotiable  Ji»(rumen(s— Lightstone  y.  Lawreaoel,  4  Cal.  277,  in  Sayre  y. 

Nichols,  538. 
Pleading,  Coniptoini— EHiseil  y.  Halleck,  6  Cal,  386,  in  MoCann  y.  Siem 

Co.,  124. 
i2^(2emp<ion— Grey  y.  Middleton,  8  Cal.  393,  in  Beynolds  y.  Lathzop,  46. 
S^xure  of   Fessef.— Ayerill  y.  Steamer  Hartford,  2  Cal.  308,  in  Meiggs  y. 

ScanneU,  408. 
State  XamZs— Nimd  y.  Palmer,  6  Cal.  8,  in  Ellis  y .  Jeans,  417. 
Staivie  12em«die*— People  y.  Craycrof t.  2  Cal.  243,  in  Ward  y.  8eyerance»  129. 
i9ure<ie»— l^latoon  y.  Eder,  6  Cal.  57,  in  Nickerson  y.  Chatterton,  570. 
WaUr  JSi^^Us— Eddy  y.  Simpson,  3  Cal.249,  in  HofTman  y.  Stone,  49. 

• 

CASES  COMMENTED  ON. 

Adual  irofi(»— Mesiok  y.  Sunderland,  6  Cal.  297,  explained  in  Stafford  y. 
Lick,  489. 

CerOorart— Clary  y.  Hoagland,  5  Cal.  476  and  6  Cal.  685,  distinguished  in 
Coulter  y.  Stark,  245. 

Conveyances — Mesiok  y.  Sunderland,  6  Cal.  297,  in  Bird  y.  Dennison,  303, 
306;Tohler  v.  Folsom,  1  Cal.  210;  Hoen  v.  Summons,  1  Cal.  121,  in  Staf- 
ford y.  Lick,  490;  Uoen  y.  Summons,  1  Cal.  122,  distinguished  in  Hayes 
y.  Bona,  158. 

J7omesfead--Cooky.  McChristian,  4  Cal.  23,  explained  in  Stafford  y.  Liok,  490. 

Injunctu)n — Gates  y.  Teague,  Oct.  T.  1856,  not  reported;  in  Meroed  Min. 
Co.  y.  Fremont,  322. 

cAxd^mfnt—Parsons  y.  Dayis,  8  Cal.  421,  distinguished  in  Whitwell  y.  Bar- 
bier,  64. 

Jxididal  JVbftce— Irwin  y.  Phillips,  5  Cal.  146,  in  Merced  Min.  Co.  y.  Fre- 
mont, 325. 

Mwnidpal  Corporo/iona— Phelan  y.  San  Francisco,  6  Cal,  531,  in  Hi^land  y. 
San  Francisco,  880,  388. 

OjWa,  Tent\  o/— People  v.  Mott,  3  CaL  504,  in  People  y.  Mizner,  623. 

Office,  Bond,  ^Zi/icafton— People  y.  I^'itch,  1  Cal.  519;  Doane  y.  Soaxmell, 
7  Col.  393,  in  People  y.  Scannell,  440,  442;  People  y.  Fitch,  1  Cal.  519, 
in  People  y.  Mizner,  525. 

P2eac2inj7— Mayo  y.  Madden,  4  Cal.  27,  diHtinguished  in  Gates  y.  Eieff,  126. 

Stale  Sovereignty  over  Mines^Kicka  y.  Bell,  3  Gal.  219,  explained;  Merced 
Mining  Co.  y.J^'remont,  324. 
Vendor's  Lien — Gouldin  v.  Bnckelew,  4  Cal.  107,  in  Ellis  y.  Jeans,  415. 

Water  Rights^Sh&Yr  y.  Davis,  5  Cal.  466,  distinguished  in  Live  Yankee 
Co.y.  Oregon  Co.  42;  Kelly  v.  Natoma  Wat.  Co.  6  Cal.  105,  distinguished 
in  Hoffman  y.  Stone,  49;  Maeris  y.  Bicknell,  262;  Tartar  y.  8.  C.  W.  k 
M.  Co.  5  Cal.  395;  Hoffman  y.  Stone,  7  Col.  46,  in  Merced  M.  Co.  y. 
Fremont,  3*25. 

CISES  OVEBBULEIX 

Agent,  Signature  of— Sayre  y.  Nichols,  5  Cal.  487,  in  Sayre  y.  Kichola,  537. 
Indictment— People  y.  Parsons,  6  Cal.  487,  in  People  y.  Oliyera,  404. 
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BAIL. 
Bee  BsoooinzAKOS. 

BANK  CHECK. 
See  BnjjB  akd  Notes;  GuABunr,  3. 

BILLS  AND  NOTES. 

!•  Neqotiablb  iMBTBUHinrr  -Demand  at  Placb  of  Paticent.— In  this  State 
the  English  role  is  adopted,  that  where  a  place  of  payment  is  named  in 
a  bill  of  exchange  or  promissory  note,  it  is  a  substantial  contract,  and  it 
is  necessary  to  allego  and  proye  a  demand  at  the  place  speci&ed.  Wild 
V.   Van  Valkenburgh,  166. 

2.  Bans  Check -Dbavks,  when  Liable  wnHonr  Notice  or  Pbotebt. — 
Where  A.  draws  a  check  in  favor  of  B.,  dated  the  1st  and  payable  the  15th 
of  the  same  month,  on  a  bank  wherein  he  is  the  paying-teller,  and  the 
check  is  presented  on  the  15th  by  the  agent  of  the  holder,  who  is  informed 
by  A.  that  it  will  not  be  paid,  and  at  the  same  time  payment  is  refused 
by  A. ,  as  teller  of  the  bank,  and  no  other  presentment  is  made :  Held,  al- 
thoagh  the  same  was  not  protested,  nor  any  notice  of  non-payment 
given,  yet  A.  was  liable  therein.    Minium  v.  Fisher,  573. 

3k  Notice,  what  Amoitnts  to  Waxyeb  of. — Notice  may  be  dispensed  with 
by  express  waiver,  or  by  any  act  which  will  amount  to  a  waiver.    Id. 

BILLS  OF  EXCHANGE. 
Hee  AasNCT,  4;  Bills  and  Notes,  1. 

BOATS. 
See  Vbsbexs. 

BOND. 

1.  Official  Bond,  Pasties  PiiXnniFF^— Where  plaintiff  filed  a  bill  in  equity 
for  the  appointment  of  a  receiver  and  other  relief,  and  the  Court  refused 
to  appoint  a  receiver  on  condition  ttiat  defendant  file  a  bond  to  account 
as  receiver,  which  defendant  did,  a  judgment  for  twenty  thousand  dol- 
lars was  rendered  against  defendant  in  this  suit,  and  proper  demand  be- 
ing made  and  refused,  suit  was  brought  by  plaintiff  on  tne  bond,  which 
was  made  payable  to  the  People  of  the  State  of  California:  Heldt  that 
the  plaintiff  could  recover  thereon.    Bafcer  v.  Barlol,  551. 

2.  Who  Estopped  to  Dent  Yaliditt^ — ^The  defendant  having  received 
the  benefit  of  this  bond  is  estopped  from  denying  its  legality.     Id, 

3.  Beal  Pabtt  in  Imtebbst. — A  plaintiff  being  the  real  party  in  inter- 
est, has  a  right  to  sue  upon  the  bond,  though  made  payable  to  the  Peo- 
ple of  the  State.    Id. 

See  Atzachm^et,  6;  OmoE  and  Officeb,  6-U;  BEOoaNizANcx,  lr-3;  Bb- 

PLEVIN,  1-6. 

CANALS. 

See  Wateb  Bights* 

CABBIEBS. 
See  Dakaoib,  1;  Vendob  and  Tendbb,  1« 

CEBTIOBABI. 

1.  When  and  bt  wfiov  Wbit  hat  Issue.— It  is  not  necessary  to  the  exercise 
of  the  power  to  review,  that  the  Court  issuing  the  writ  of  ccWtofari  should 
possess  appellate  jurisdiction,  and  the  writ  may  issue  from  a  District 
Court  to  a  County  Judge.    Chard  v.  Harrison,  113. 

2.  Cebtiobabi,  when  will  not  Lie. — A  writ  of  certiorari  is  not  the  proper 
remedy  where  there  has  been  no  excess  of  jurisdiction.  Coulter  v.  SiarlCf 
244. 

See  Febbt,  2;  Jubisdiction,  4;  Justice  of  the  Peace,  I. 
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COMMEBGE. 
See  Taxes,  4. 

COMMON  CARBIEBS. 
Bee  Daicaoes,  1,  2. 

CONSIDERATION. 
See  Deed»  1,  2. 

CONSOLIDATION  ACT. 
See  San  FBANCia<x>. 

CONSTITUTIONAL  LAW. 

1.  Statb  Capttol — Act  UNoowsnTurioNAi*.— The  Act  of  April  18,  1856, 
nroviding  for  the  erection  of  a  State  copitol,  at  a  cost  not  to  exceed 
$300,000,  is  onconstitntional  and  void.    Kougiua  t.  Douglass,  65. 

2.  CowsTiTunosAL  PowBB  OP  Leoislatubb.— Tho  eighth  article  of  the  Con- 
stitution of  this  State  is  an  express  restriction  upon  the  powers  of  the 
Legislature,  and  there  is  no  power  in  the  judiciary  to  set  it  aside,  what- 
ever inconvenience  may  restilt  from  a  legitimate  application  of  the  pro- 
vision.   Id. 

3.  Rkstbictioit  Defined.— So  far  from  the  necessary  and  ordinary  ex- 
penses of  the  State  forming  an  exception  to  the  restriction,  they  were 
evidently  among  those  especially  included  in  it.    Id. 

4.  PowEB  OF  Taxation. — ^The  power  of  taxation  was  given  to  the  Legislature 
without  limit,  for  all  purposes  allowed  by  the  Constitution.    Id, 

6.  Bestriction  CoNSTBiTED. — As  to  the  point  raised,  that  conceding  the 
construction  of  the  Court  to  be  correct,  the  provision  is  only  advisory, 
and  addressed  to  the  legislative  conscience,  and  not  to  the  judiciary.  It 
seems  that  an  express  restriction  upon  the  powers  of  the  Legislature 
cannot  bo  said  to  be  merely  advisory.    Id, 

6.  Idem. — Some  of  the  restrictions  upon  the  powers  of  the  Legislature,  are 
addressed  solely  to  that  bodv,  and  of  which  it  is  the  exclusive  judge,  as 
the  provisions  relating  to  the  qualiflcatious,  election,  and  return  of  its 
own  members.    Id, 

7.  PowsB  OF  JuDiciABT. — ^The  true  rule  seems  to  be  this:  that  when  the 
right  to  determine  the  extent  and  effect  of  the  restriction  is  either  ex- 
pressly, or  by  necessary  implication,  confided  to  the  Legislature,  then 
the  judiciary  has  no  right  to  interfere  with  the  legislative  construction. 
But  in  all  other  cases  of  restriction,  it  is  the  right  aud  duty  of  the  Su- 
premo Court  to  decide  the  effect  and  extent  of  the  restriction  in  the  last 
resort,  and  the  question,  whether  that  right  is  vested  in  the  Legislature 
or  in  the  judiciary,  must  be  equally  decided  by  the  Supreme  Court. 
Id. 

8.  Constitution  to  bb  Conbtbtted  by  thb  Judiciabt. — The  Constitution  is 
itself  a  law,  and  must  be  construed  by  some  one.  The  judiciary,  from 
the  very  nature  of  its  powers,  and  the  means  given  it  by  the  Constitu- 
tion, must  possess  the  right  to  construe  the  Constitution,  in  all  cases  not 
expressly,  or  by  necessary  implication,  reserved  to  the  other  departments. 
Id. 

9.  PoLiTicAii  AND  JcDiciAL  PowEBS. — The  Legislature  has  the  actual  power 
to  pass  any  acts  it  pleases,  and  the  Supreme  Court  would  never  interfere 
to  prevent  their  passage.    But  when  the  Legislature  transcends  its 

Eowers,  its  acts  are  void,  and  are  not  laws.  Id. 
IMITATION  OF  Statb  Dkbt.— If  the  Legislature  had  no  right  to  create  a 
State  debt,  beyond  the  limit  fixed  by  the  Constitution,  it  has  no  right  to 
tax  the  people  to  pay  a  void  debt.  Id. 
11.  State,  now  fab  Amenable  to  Action  at  Law. — As  to  the  objection, 
that  to  address  judicial  process  to  the  agents  of  the  State  is  indirectly  to 
implead  the  State  herself:  Held,  that  under  our  theory  of  government 
tho  State  has  no  interest  in  asking  auvthing  that  is  not  right,  nor  can 
she  allow  her  agents  to  do  so.  The  officer  sued  is  not  the  State;  he  is 
only  her  servant,  and  only  so,  in  so  f.ir  as  he  obeys  her  laws.  The  State, 
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or  ony  citizen,  has  the  right  to  inquire,  in  the  form  of  a  plaintiff,  \irhether 
an  officer  ob«yH  or  disobeys  her  laws.    Id. 

12.  Statk  as  Pabty  to  Action. — In  a  case  where  a  citizen  claims  to  be  in- 
jured by  an  alleged  failare  of  a  State  officer  to  do  his  dnty.  the  State  is 
not  a  formalparty  to  the  record,  nor  responsible  for  costs  in  any  event. 
Nor  if  the  officer  has  failed  to  do  his  dnty,  can  the  State  be  injured  by 
the  decision  of  the  Court.  Neither  can  she  be  injured  if  the  officer  does 
his  duty,  and  is  snstnined  by  the  Court.    Id, 

13.  CojwTrrnnoNAL  Law— Pbovisions  BIaitdatobt.— The  eighth  article  of 
the  Constitution  is  mandatory,  and  not  directory,  and  applies  to  the  cur- 
rent and  necessary  expenses  of  government.    Id. 

14.  PowKBa  OP  Taxation  AND  Appbopbiation.— The  powers  of  taxation  and 
appropriation  are  limited  by  the  eighth  article  or  the  Constitution,  and 
cannot  bo  extended  to  debts  contracted  in  violation  thereof.    Id. 

15.  HiNiSTBBiAii  Acts.— The  act  of  drawing  a  warrant  or  paying  money 
out  of  the  treasury,  is,  in  most  cases,  merely  ministerial,  and  not  po- 
litical, and  the  officer,  in  such  cases,  is  amenable  to  the  Coui-ts,  and 
bound  by  their  orders.    Id. 

16.  JiTDioiAL  AND  PouTiOAi  PowEBo, — ^Thc  Courts  caunot  interfere  with 
the  exercise  of  the  political  powers  of  the  Legislature.    Id. 

17.  PowEBS  OF  JiTDiciABY.— The  powpr  which  the  judiciary  possesses  to  de- 
clare a  law  nncoDstitutional,  comprehends  the  necessary  authority  of 
carrying  its  judgments  into  effect.    Id. 

18.  Statb  Debts,  when  Void.— All  debts  contracted  in  violation  of  the 
eighth  article  of  the  Constitution  are  void,  and  the  Legislature  has  no 

g)wer  to  levy  a  tax,  or  appropriate  money  for  the  payment  thereof.    Id. 
ow  Lkoalizrd.— The  claims  outstanding,  contracted  in  defiance  of 

the  eighth  article,  can  be  legalized  by  being  submitted  to  a  rote  of  the 

people,  in  the  manner  provided  by  the  Constitution,  and  in  no  other 

way.    Id. 
20.  PowEBS  OF  JoDiciABT.— Courts  may  interfere  to  prevent  the  payment 

of  such  debts,  or  the  interest  thereon,  thus  unconstutionally  contracted. 

Id. 
See  Ejectment,  1-12;  Husband  and  "Wife,  1-4;  Joint  Tenant,  3;  Judgment, 

7,  8;  Office,  1-4.  15-19;  Pbivate  Pbopbbtt,  1,  2;  Becobd,  8-15;  San 

Fbangisco,  1-5,  13, 14;  Taxes,  3,  4. 

CONSTRUCTION. 
Bee  Statute;  Taxes,  7. 

CONTEMPT. 

1.  CoNTeMPT-^ENSOBCBMENT  OF  Obdeb.— The  law  regards  the  Eubetanoo 
more  than  the  form,  and  where  the  proceeding  thonch  in  form  a  ease  of 
contempt,  is  in  substance  a  private  right,  the  Appellate  Court  will  com- 
pel the  Court  below  to  issue  an  attachment  to  punish  a  contempt.  Mer- 
ced Min,  Co.  V.  lYeniont,  130. 

2.  Habeas  Cobpus,  when  Pabty  Disohaboed  fbom  Obdeb  on  Contempt. — 
A  part^  committed  for  refusing  to  answer  questions  propounded  to  him 
as  a  witness,  nnder  an  order  that  he  stand  committea  until  he  answer  (he 
questions,  will  be  discharged  on  habeas  corpus,  where  it  appears  that  the 
suit  haM  abated  ;  there  being  no  longer  parties  or  subject-matter  before 
the  Court,  there  is  no  longer  a  case  in  which  the  questions  can  be  asked. 
Ex  parte  Rovoe,  175. 

3.  Bbmedt  against  Befbactobt  Witness.— It  seems  that  the  refractory 
witness  might  atill  be  reached  by  attachment  for  the  contempt,  and  by  a 
judgment  thereon.    Id, 

4.  Contempt,  Poweb  of  Coubt. — Per  Bumtttt  J. — Every  Court  empowered 
to  pnuinh  for  contempt,  is  not  the  sole  and  final  judge  in  all  oases  of  al- 
leged contempt.    Id. 

5.  Rbvikw  of  Obdeb.— a  committment  for  contempt  for  refusing  to  obey 
an  nnluwful  order  of  Court,  can  be  reviewed  and  set  aside  by  a  superior 
Court.    Id. 

C.  HABEAJi  Cofipus,  Bevzew  undeb  Wbit  of.— It  is  the  right  and  duty  of 
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the  Snpreme  Court  on  habeas  corpus  to  review  the  decisions  of  inferior 
Courts  in  cases  of  contempt,  as  well  as  in  others.    Ex  parte  RoiDe,  181. 

7.  Contempt,  Commitmbst  Insttpficient. — A  commitment  for  contempt 
*'in  refasing  to  answer  certain  questions  propounded  to  the  witness  by 
the  grand  jury/'  is  not  a  compliance  with  the  ntatnte,  which  requires 
that  when  the  contempt  conMsts  in  the  omission  to  do  an  act  which  it 
was  in  the  power  of  the  person  to  x>erform,  '*  the  act  shall  be  specified  in 
the  commitment."  It  does  not  appear  from  such  commitment  whether 
tho  questions  were  legal  or  not.    id. 

8.  What  CoMUiraisNT  shottld  State. — In  such  a  case,  the  commitment 
should  state  that  the  ^nd  jury  were  inquiring  into  a  certain  c|nestion. 
staling  it;  that  the  prisoner  was  sworn  as  a  witness,  and  certain  ques- 
tions asked  him,  stating  them;  that  he  refused  to  answer;  that  the  facts 
were  thereupon  presented  to  the  Court  by  the  grand  jury,  and  the  pris- 
oner required  by  the  Court  to  answer,  which  being  refused  by  tho  pris- 
oner, he  was  committed  for  contempt.  And  this  rule  is  based  upon  tho 
power  of  an  appellate  Court  to  review,  on  ^a&eos  ixfrpus,  the  proceedings 
of  an  inferior  Court  in  cases  of  contempt.    Id, 

9.  Idem. — ^The  character  of  the  questions  need  not  be  made  public,  as  they 
could  be  propounded  in  writing.    Id. 

See  hnjumcnom,  6;  Mandamus,  1;  Witness,  2-4. 

CONTEACT. 
1.  Sfeciaxi  Contbact. — ^Where  the  defendants,  partners,  employed  defend- 
ant on  an  agreement  that  a  portion  of  his  wages  should  be  retained  by 
plaintiffs  till  a  certain  sum  had  accumulated,  when  plaintiff  should  ve 
admitted  as  a  partner;  and  defendants  subsequently;  but  before  the  sum 
had  accumulated,  dissolved  partnership:  Iletd,  that  the  defendants  by 
their  own  acts  havin^i  violated  tho  special  contract,  by  dissolving  their 
copartnership,  the  plaintiff  was  at  liberty  to  sue  on  the  special  contract 
for  damages,  or  declare  for  the  value  of  his  work  and  labor.    Adams  y. 
Puflf/i.  150. 
See  Conveyance,  1;  Corposation,  4,  9;  Evidence,  7;  Fsaud,  10;  Guabanty, 
1,  2;  Pabent  and  Child;  Pabtnebship;  San  Fbanoiboo,  9-13. 

^  CONVEYANCE. 

1.  Civil  Law— No  DisriNcrrroN  between  Fabol  Contbacts  and  Special- 
ties.—As  a  general  proposition  it  may  be  stated  that  under  the  Spanish 
law,  a  sale  of  real  estate  by  parol  would  not  be  void  per  se,  and  that  the 
distinction  between  parol  contracts  and  specialities,  known  to  the  com- 
mon law,  does  not  exist  under  the  civil  law  or  the  Mexican  system  of 
jurisprudence  heretofore  in  force  here.    Hayes  v.  Bona,  153. 

2.  Conveyances  Undeb.— By  the  civil  law  every  conveyance  of  land  was  re- 
quired to  be  made  before  an  Escribano,  or  if  there  was  none,  then  before 
the  Judge  of  the  First  Instance.    Id, 

3.  What  should  Contain. — Though  there  is  some  doubt  whether  thU  law 
was  in  force  in  California,  yet  it  seems  that  by  the  custom  of  tho  country, 
conveyances  were  required  to  be  in  writing,  and  although  all  the  formu 
prescribed  were  not  strictly  followed,  still  it  was  necessary  that  the  in- 
strument Hhould  contain  at  least  the  names  of  the  parties,  the  thing  sold, 
the  date  of  the  transfer,  and  the  price  paid.    Id, 

4.  When  Ihsupficient. — Where  the  defendants  in  ejectment  set' up  in  de- 
fense title  derived  under  an  instrument  in  writing,  claimed  to  be  a  con- 
veyance, but  lacking  all  the^e  requisites:  Held,  that  such  defense  was 
insufficiebt  against  a  party  holding  a  subsequent  deed  from  the  same 
grantor.    Id, 

See  Ackn'owledgment;  Cobpobation,  2;  Deed;  Ejectment,  14;  Executoby 
Contract,  1-4,  HoairarEAD,  7;  Hdsband  and  Wife,  3,  5;  Joint  Tenant, 
2;  Land;  Mining  Claims,  4;  Possession,  2;  Poweb  of  Attobney,  1~5; 
Eecobd;  San  Fbancisco,  6-8. 

CORPORATION. 
1.  Husband  and  Wife— Sale  of  Wife's  Sepabate  PBOPBBTY.—Where  a 
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femBscit  becomes  the  owner  of  shares  of  stock  in  a  company,  and  after- 
wards marries,  and  after  marriage  the  hnsband  and  wifu  cxecnlo  an  en- 
dorsement on  the  certificate  of  stock,  purporting  to  sell  the  same  to  A. 
without  any  privy  examination  of  the  wife,  and  there  being  at  the  time 
no  inventory  of  the  separate  property  of  the  wife  on  record:  Held,  that 
anch  sale  was  void,  as  against  a  subsequent  purchaser,  under  an  instru- 
ment duly  signed  and  acknowledged.     Stlover  v.  Amtr.  R.  G,  Co.    266. 

2.  CoBPOBATioN,  Chabtkb  TO  BK  Bteictlt  Puesued. — Where  the  charter  of  a 
corporation  points  out  a  particular  mode  of  conveying  its  property,  it 
can  only  be  conveyed  in  the  mode  prescribed.  Holland  v.  San  Francisco, 
361. 

3.  KiryiciPAX.  Cobpobatioms,  Exzbcisv  of  Powbbs, — ^Municipal  corporations 
are  compound  beings.  They  exercise  governmental  powers,  and  also 
possess  the  capacity  to  receive  and  dispoM  of  their  property,  like  priyate 
individuals.  In  the  former  capacity,  the  exercise  of  its  delegated  dis- 
cretion cannot  be  controlled  by  the  judiciary,  but  in  the  latter,  its  acts 
are  subject  to  judicial  control.    Id. 

4.  BiNDiNO  Effect  of  itj  Coktbacts. — A  corporation  acting  in  the  dis- 
posal of  its  property,  under  a  full  knowledge  of  the  facts,  cannot  plead 
Ignorance  of  the  law,  aud  its  contract  being  binding  on  it,  is  also  bind- 
ing upon  the  parties  purchasing.    Id. 

5.  Validity  of  City  Obdinancs. — Where  an  ordinance  for  the  sale  of 
city  property  was  passed  without  the  majority  required  by  the  charter, 
and  before  the  sale,  another  ordinance  was  legally  passed,  appropriat- 
ing a  portion  of  theprooeadfi  to  arise  from  the  sale:  Held,  that  the 
second  ordinance  was  a  sufficient  recognition  of  the  first  to  render  the 
sale  valid  and  binding  on  all  parties.    Id. 

6.  CoHSTBUCTioN  OF  OBDiKAyoB.—Ordinances  for  the  sale  of  property 
of  a  municipal  corporation,  are  subject  to  the  rales  of  interpretation  ap- 
plicable to  the  written  instruments  of  individuals,  and  not  to  those  by 
which  laws  are  construed.    Id. 

7.  Idkm. — Per  Murray,  (\  J.,  dissenting. — An  ordinance  appropriating  the 
proceeds  of  a  sale  to  take  place  by  virtue  of  a  former  supposed  ordinance, 
cannot  be  construed  so  as  to  remedy  the  defects  of  the  first  ordinance. 
Id. 

8.  EviDKNCE,  Pbebumftion  AS  TO  Knowlbdob  OF  Law. — ^In  cases  involving 
qnestions  of  confirmation,  a  party  is  not  necessarily  presumed  to  know 
the  law.  This  is  a  fact  to  be  established,  and  even  admitting  the  pre- 
sumption to  arise,  it  is  not  ctmolusive  as  against  facts  which  go  to  estab- 
lish ignorance  of  the  law.    Jd. 

9.  CoNTBACT,  Altrbation,  BOW  Effbcted. — Where,  in  a  suit  brought  by  a 
municipal  corporation  upon  a  contract  made  under  an  ordinance,  the 
defendant  offered  to  prove  a  parol  change  in  the  contract,  which  the 
Court  refused  to  allow:  Held,  not  to  be  error,  as  the  change  in  the  con- 
tract could  only  be  by  ordinance.    Sacramento  ▼.  Kirk,  419. 

ID.  Municipal  Cobpobation— Katification  of  Acts  — ^Where  a  municipal 
corporation  has  the  power  to  perform  nn  act  and  in  the  execution  thereof 
the  prescribed  form  is  not  followed,  it  has  the  power  to  subsequently 
ratify  and  confirm  the  informal  act,  so  as  to  make  it  as  binding  as  u 
originally  done  in  the  proper  manner.  Lucas  ▼.  San  Francisco,  4&. 
See  Attachment,  2,  3;  San  Fbangisgo;  San  Jose. 

COUNTY. 
CoTTSTiza — ^Liability  to  be  Sued. — ^The  statute  providing  that  no  person 
shall  sue  a  county  for  any  demand,  unless  the  claim  has  first  been  pre- 
sented to  the  board  of  supervisors,  and  betli  by  them  rejected,  applies  as 
well  to  actions  arising  out  of  tort,  as  upon  contract.  McCann  y.  Sierra 
Co.  121. 

See  Auditob;  Pbivatb  Pbopebty,  1,  2. 

CREDITOR'S  BILL. 
Fbaudulbst  CoNVBYANOB,   Allboationh   Negessaby  OH  Cbrsstob's   Bill. 
— To  maintain  a  creditor's  bill  in  chancery,  in  order  to  reach  equitable 
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assets,  ^rhich  are  alleged  to  haye  been  fraadnlently  conveyed,  U  is  not 
sufficient  simply  to  aver  that  the  conyeyance  was  fraudulent;  but  Cacts 
and  circumstances  must  be  set  forth,  which  will  reasomU^ly  sustain  the 
theory  of  the  bill. 

CEIMINAL  LAW. 

1.  Evidence  of  Chabagteb  in  Cbiminai<  Action, — ^Eyidenceof  good  charac- 
ter, as  a  defense  iu  criminal  cases,  should  be  restricted  to  the  trait  of 
character  which  is  in  issue.    People  y.  Josephs,  129. 

2.  Indictment — Insufficiency  to  be  Tested  dt  Demcbbeb. — The  insuf- 
ficiency of  an  indictment  should  be  taken  advantage  of  by  demurrer.  Jd. 

3«  JuBOB — Challenob  fob  Cause  Inbufficent. — Where  a  juror,  in  u  capital 
case,  was  asked  if  he  entertained  such  conscientious  opinions  as  would 
preclude  him  from  finding  the  defendant  guilty,  when  the  offense  charged 
was  punishable  with  death,  to  which  he  answered  that  he  was  opposed 
to  capital  punishment  on  principle:  lield^  that  it  was  error  to  suntuin  the 
challenge,  for  cause,  by  the  prosecution,  on  such  answer.  People  y. 
StewaH,  140. 

4.  Statute  Gonsxbuction — Meaning  of  Tbbms. — Conscience  and  principle 
have  a  distinct  and  separate  meaning,  well  recognized,  and  it  must  be 
presumed  that  the  Legislature  employ  words  with  reference  to  their  cor- 
rect signification.    Id, 

6.  AfpeaI/— Gbounds  fob  BEyEBSAZ<  OF  JuDOMENT.— The  improper  allow- 
ance of  a  challenge  by  the  prosecution,  is  sufficient  to  cause  a  reversal 
of  the  judgment  on  a  verdict  of  guilty.  If  the  challenge  had  been  disal- 
lowed, the  result  might  have  been  different,  and  the  prisoner  is  entiUed 
to  be  tried  by  a  panel  summoned  in  a  particular  way.    Jd, 

6.  Indictment-^uffioiengt  TO  BE  Tested  by  Dekubbeb.— The  insufficiency 
of  an  indictment  must  be  taken  advantage  of  by  demurrer.  People  v. 
AppU,  289. 

7.  Exceptions  to  Admission  of  Evidence. — A  general  objection  to  the  ad- 
missibility of  evidence  is  insufficient.    Id. 

8.  CBDONAii  Law,  what  Statute  Govebns.— Where  a  criminal  statute  is 
changed  between  the  time  of  the  commission  of  an  offense  and  convio- 
tion,  out  contains  a  saving  clause,  to  the  effect  that  it  shall  not  apply  to 
the  trial  of  offenses  committed  prior  to  the  amended  Act,  the  punishment 
of  the  prisoner  must  be  regulated  by  the  old  law.    People  v.  GUI,  356. 

9.  Indictment,  Juusdictional  Facts  to  be  bet  fobth. — An  indictment  under 
the  eighty-ninth  section  of  the  Criminal  Code  for  an  offense  committed 
on  a  vessel  on  her  voyage  in  the  inland  waters  of  the  State,  should  set 
forth  all  the  facts,  giving  the  extra  territorial  jurisdiction  under  the  sec- 
tion.   People  v.  JDougherty,  395. 

10.  Acqitittal  ob  Conviction,  when  a  Bab. — ^Under  any  other  rule,  an 
acquittal  or  conviction  would  be  no  bar  to  another  indictment  found  in 
another  county,  having  like  jurisdiction  over  the  same  offense.    Id. 

11.  Indictment,  Sufficiency  of. — Where  the  indictment  fully  sets  forth  the 
offense,  the  word  ''feloniously"  need  not  be  used.    People  v.  Olivera,  403. 

12.  Idem. — Per  Murray,  C.  J. — If  this  question  had  not  already  been  decided 
by  this  Court,  I  should  hold  that  it  is  impossible  to  allege  a  felony,  with- 
out employing  the  word  '*felonious»"  as  necessary  to  show  the  intent 
with  which  the  act  was  done.    Id. 

See  Gaming,  1;  Jubisdiction,  3;  Supbbme  Coubt,  1. 

DAMAGES. 

1 .  Caicbier — LiABrLnT  fob  Personal  iNJUBiEs.—Damages  which  are  pro- 
fessedly laid  for  the  benefit  of  the  public,  cannot  be  i*ecovered  in  an  ac- 
tion brought  by  a  passenc^er  of  a  stage-coach  against  the  owners  thereof, 
for  injuries  sustain  by  reason  of  the  upsetting  of  the  coach.  Wardrobe 
V.  Col.  Stage  Co.,  118. 

2.  PniNciPAL — Liability  fob  Acts  of  Aqent. — When  it  appears  that  the 
coach,  at  the  time  of  the  accident,  was  driven  by  the  servant  or  agent  of 
the  owner,  the  rule  in  such  cases  is  that  the  principal  is  liable  only  for 
simple  negligence,  and  that  exemplary  damages  cannot  be  imposed  upon 
him.    Id. 

See  Slandeb,  1. 
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DEED. 
1  Fbaud— Mat  be  Intebbid  fbom  GiBcnii8TAN0Bs.~There  is  no  condasion 
of  fraud,  springing  from  the  want  of  consideration,  in  a  deed,  which  will 
enable  a  stranger  to  attack  it,  though  it  is  a  circnmstance,  among  others, 
from  which  fraud  may 'be  inferred.     Gilkm  v.  Metcalfe  137. 
2.  Intent,  Necebsabt  to  Constitute. — Where  the  Court  below,  sitting  as  a 
jury,  found  that  a  sale  was  not  made  in  good  faith,  and  was  without 
consideration,  but  failed  to  find,  as  a  fact,  a  fraudulent  intent,  and  en- 
tered judgment  accordingly,  in  favor  of  a  subsequent  purchaser:  Held, 
to  be  error,   id. 
866  EziccTOBT  CoTOBAOi,  1-4;  Fbaud,  6-10;  Hubbahj>  mxd  Wive,  5;  Mobt- 
oaob,  6,  6;  Bboobd. 

DEFAULT. 
866  JTudokeut;  Pbaotige,  1, 2* 

DEMUBBEB. 
SeoLGspovAL  Law,  G;  Pabtibb,  2,  3;  FlAisnro. 

DEPOSIT* 
866  Tazeb»  1,  2. 

DISTBICTS* 

866  8lN  PBAIfCPWO,  6» 

DITCHES. 
866  Watxb  Biobt,  1»  8. 

EJECTMENT. 
L  CownrnmoRiL  Li:w— Setilees'  Act.— The  jnoTisioiiE  of  the  ••  Settlers' 
Act"  of  1856,  requiring  the  party  recovering  in  ejectment  to  pay  the  de- 
fendant the  value  of  his  improvements,  it  seems,  are  not  in  violation  of 
the  provisions  of  the  Federal  Constitution,  prohibiting  States  from  pass- 
ing laws  impairing  the  obli^tion  of  contracts.  All  questions  of  prop- 
erty are  wittiin  the  jurisdiction  of  the  respective  States;  and  the  individ- 
ual members  thereof,  in  forming  a  government,  are  not  considered  as 
eontiactors  with  such  government,  in  the  sense  employed  in  the  Consti- 
tution of  the  United  States.    BiUings  v.  Hall,  I. 

2.  Treaty  STiP0iiATiONS. — ^Neither  are  the  provisions  of  said  Act  in  viola- 
tion of  the  treaty  with  Mexico,  by  which  the  United  Atates  only  under- 
took to  maintain  the  rights  of  Mexican  citizens  to  their  property,  until 
the  admissioui  of  the  Territoiy  as  a  State.    Id. 

3.  Inalienable  Bights. — ^The  Constitution  of  this  State  declares,  among 
the  inalienable  rights  of  each  citizen,  that  of  acquiring,  possessing  and 
protecting  property.  This  is  one  of  the  primary  objects  of  government, 
IS  guaranteed  by  the  Constitution,  and  cannot  be  impaired  by  legislation. 
Id. 

4.  i^ETTLEBs'  Acr  UNOOMyi'iTUTioNAL. — ^The  Settlers'  Act  of  1856  does  not 
discriminate  between  an  innocent  and  a  tortious  possession,  nor  is  it  a 
mere  attempt  to  avoid  circuity  of  action,  b^  providing  for  an  equitable 
adjustment  of  the  whole  subject  in  one  suit.  By  its  terms  it  applies  to 
past  as  well  as  present  cases.  It  takes  from  a  party  that  which  before 
was  his;  for  if  he  refuses  to  pay  for  the  improvements  put  on  his  land, 
against  his  will,  by  a  trespasser,  he  loses  not  only  the  improvements, 
but  the  land  itself.  Such  leginlation  is  repugnant  to  morality  and  justice, 
and  in  violation  of  the  letter  and  spirit  of  the  Constitution.    Id, 

5.  CoNffnxuTioNAL  Law — Legislativb  Powbbs . — Per  BumeU,  </.-— Thegrant 
of  "legislative  power,"  in  the  Constitution,  does  not  include  the  right 
to  attack  private  property,  for  that  would  defeat  one  of  the  great  ends  for 
which  governments  are  established.    Id. 

6.  CoNSTiTaTioNAL  GovEBNMKNT  Defimed.-^A  govcmment  with  no  limits 
-    but  its  own  discretion  is  not  a  constitutional  government,  in  the  true 

sense  of  the  term.    Id. 
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7.  Constitutional  Law— Pboteotion  of  Pbopebtt. — ^The  right  of  protect- 
ing property,  declared  inalienable  by  the  CouBtitution,  is  not  the  mere 
right  to  protect  it  by  individual  force,  but  the  right  to  protect  it  by  the 
law  of  the  land,  and  the  force  of  the  body  politic.    Id, 

8.  Vested  Rights  not  to  be  Impaibkd. — The  right  to  regnlate  the  mode  of 
redressing  tnjaries  belongs  to  the  Legislatnre;  bat  when,  under  the 
semblanoe  of  a  change  of  the  remedy,  a  substantial  existing  right  is  de- 
feated, impaired,  or  abaidged,  the  act  is  null  and  void.    Id, 

9.  Idem. — ^The  Act  of  1856  a3.sumes  to  divest  the  rigphts  of  parties  in  prop- 
erty, vested  in  them  by  laws  existing  at  the  time  they  acquired  the  prop- 
erty, and  farther,  it  denies  the  owner  the  right  to  the  rents  and  profits 
of  land  aconzisg  prior  to  the  date  of  a  patent,  althoagh  the  patent  is  bat 
a  declaratory  afflrmance  of  a  pre-existing,  valid,  and  acknowledged  right. 
Id, 

10.  Constitutional  Conbtbitotion. — Per  Terry,  J,  dissenting, — Section  first 
of  Art.  I  of  the  Coastitation  is  a  mere  reiteration  of  a  truism,  and  can- 
not be  constraed  as  a  limitation  upon  the  power  of  government.    Id. 

11.  Leoislativb  Powebs. — ^Tfae  effect  of  section  first  of  Art.  IV  of  the  Con- 
stitution is  to  confer  upon  the  Legislature  all  the  legislative  powers  pos- 
sessed by  the  people  themselves,  nnless  limited  by  some  constitutional 
provision;  and  the  Courts,  in  determining  the  validity  of  a  statute,  can 
only  consider  whether  it  is  in  conflict  witn  any  express  provision  of  the 
Constitution.    Id, 

12.  Statute— Leomlativb  Disobetiok. — The  consideration  of  the  justice  or 
policy  of  a  statute,  and  its  effect  upon  the  general  welfare  of  the  State, 
IS  addressed  to  the  discretion  of  the  Legislatnre,  and,  having  been  de- 
cided by  the  Legislature,  is  not  a  proper  subject  of  judicial  inquiry.  Id, 

13.  EsTOPPBii  OP  Vendob  bz  Coifxoif  Boubob  or  Title.— Whpre  the  plaintiff 
and  defendant  both  derive  title  to  land  from  the  same  person,  the  plaint- 
iff is  estopped,  by  his  purchase,  from  denying  the  title  of  their  common 
grantor  for  the  purpose  of  establishing  a  title  in  himself  by  virtue  of  lo- 
cation of  the  land  under  tchool-land  warrants.    EUis  v.  Jeans,  409. 

14.  Of  Gbantbe.— And  where  the  plaintiff  only]  proved  conveyance  from 
the  common  grantor,  the  objection  that  he  estabhshod  no  title  in  the 
grantor  is  cared,  if  the  defendant  selB  np  in  defense  his  own  convey- 
ance from  the  same  pezson,  he  being  then  estopped  from  denying  sudli 
title.    Id. 

15.  Eteoticent— Gbhbbal  VEBiiioT,wHEsr  CoROLDsivB.— In  ejectment,  one,  or 
many  defendants  may  be  sued,  and  they  may  answer  separately,  or  de- 
mand separate  verdiets;  if  they  do  not^  they  will  be  concluded  by  a  gea- 
exal  verdict.    Id. 

See  Joint  Tsitaiit,  1;  Tenant  in  Common,  1. 

EQUITY. 

1.  Eqditt,  Conoubbnnt  JuBiBDicnoN.— The  jurisdiction  of  Coirrts  of  Equity 
originally  embracing  all  cases  involring  qnestions  of  fraud,  accident  or 
confidence,  is  not  altered  or  impaired  because  the  Courts  of  Law  now 
exercise  jurisdiction  in  many  similar  oases:  each  jurisdiction  is  concur* 
rent.    People  v.  HoughtcUinfj,  348. 

2.  iNSTBUonoN  ON  SpBCiAL  IssuEs. — ^lu  B  cbanccry  case,  where  the  jury  are 
summoned  to  find  certain  issues  of  fact,  which,  when  found,  are  not 
obligatory,  but  simply  obtained  for  the  purpose  of  informing  the  con- 
science of  the  Chancellor,  it  seems  that  it  is  no  error  to  refuse  to  in- 
struct the  jury  as  to  what  would  be  the  law  on  a  given  state  of  facta. 
In  such  a  case  the  jury  find  the  facts,  and  if  the  Court  adopt  the  find- 
ing, it  applies  the  law.    Dominguez  v.  Dominguez,  424. 

3.  Pabties  Bound  bt  treib  Acix.— Parties  cannot  avoid  the  consequenoes 
of  their  acts  knowingly  and  voluntarily  done.    Otmter  v.  Laffan,  688. 

4.  Idem. — Plaintiffs  must  come  into  a  Court  of  Chancery  wiUidean  luaids, 
otherwise  they  are  not  entitled  to  relief,    id. 

See  Administbatob,  17,  18;  Febbt,  7;  Husband  and  "V^ite,  5;  In/unciiox» 
1-4;  MoBTOAOE,  1-C;  Pleading,  1,  2,  Pbesobiption;  Setoff,  1,  3. 
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BBBOE. 
Bee  Appbai.,  11-lS. 

ESTATES  OF  DECEASED. 
See  Admxnibtbatob. 

ESTOPPEL. 
See  Bond,  2;  EJSOTMEirr,  13;  Land,  2;  Tsnamt  dt  Common,  2. 

EVIDENCE. 

1 .  Etidence— Pabol  or  Public  Beoobds. — Where  all  the  records  of  a  former 
suit  have  been  destroyed  by  fire,  except  the  judgment-book,  parol  evi- 
dence of  the  pleadings  and  isanes  between  the  parties  is  inadmissible, 
nnlfss  the  party  offering  it  introdnces,  >it  the  same  lime,  a  certified  copy 
of  the  jndgment.     Xims  v.  Johnson^  110. 

2.  Subvetor's  Map. — A  map  made  by  a  connty  surreyor,  with  protractions 
of  certain  lines  made  by  his  depnty,  is  admissible  in  evidence  when  both 
officers  swear  to  the  correctness  of  the  protractions.    Gates  v.  Kief,  124. 

3.  Account  BOOKS,  Admissibtlitt  op. — Though  the  account-book  of  a  trades- 
man, as  a  general  rule,  is  not  admissibb  to  prove  a  charge  for  money 
loaned,  yet  where  it  was  shown  that  plaintiff  had  procured  and  paid 
for  certain  articles  for  defendant,  and  charged  it  as  money  loaned,  the 
book  is  admissible.    Le  Franc  v.  liewilt,  186. 

4.  Idesi. — Admitting  that  a  trader's  book  is  not  admissible  to  prove  a  single 
item,  yet  where  the  evidence  shows  that  defendant  bought  goods  at 
various  times,  for  wMoh  only  one  charge  was  entered  after  the  order  was 
filled,  it  seems  that  the  account-book  is  admissible  in  evidence.     Id, 

5.  Witness,  when  Sebvant  not  Compktent  pob  Masteb. — In  an  action, 
where  the  defense  sa^  up  is  the  negligence  of  the  servant  of  plaintiff,  the 
servant  is  not  a  competent  witness  for  his  employer.  Finn  v.  VdUtjo  SU 
H^'/wr/Co..  253. 

6.  Pleading — ^Bubden  op  Proop. — He  who  avers  a  fact  in  excuse  of  his  own 
malfeasance,  must  prove  it.     Id. 

7.  Contract — Pabol  Evidence. — Parol  evidence  is  inadmissible  to  vary  the 
terms  of  a  written  coa^ract,  fo  as  to  make  it  embrace  property  not  de- 
scribed therein.    Osbom  v.  [lendricfcson,  282. 

8.  Evidence —Secondaby,  when  Inadmissible.— Certified  copies  of  grants 
made  by  the  Surveyor-General  of  the  United  States,  are  inadmissible  in 
evidence,  unless  the  absence  of  the  originals  is  accounted  for.  Hensley 
v.  Tarpejj,  288. 

9.  Sttfpicient  Pbbliminabt  Pboop. — A.n  affidavit,  showing  that  the  Sur- 
veyor-General has  adopted  a  rule,  refusing  to  allow  the  originals  to  be 
taken  from  the  files,  is  a  sufficient  predicate.     Id. 

10.  Judicial  Notice.— The  Courts  of  this  State  are  not  bound  to  take  official 
notice  of  the  rules  adopted  for  the  regulation  of  the  various  departments 
of  the  federal  government,  or  those  established  by  the  Board  of  Land 
Commissioners  or  Surveyor-General  of  the  United  States  for  California. 
Id. 

See  Admintstratob,  2,  IG;  Appeal,  1-4;  Assignment,  1,  2;  Cobpobation,  8; 
Common  Law,  1,  7;  Deed,  1,  2;  Exceptions;  Fbaud,  4,  5;  Judgment, 
7-9,  13;  New  Tbial,  1,  3,  4;  Poweb  of  Attobney,  4;  Sale,  3,  4;  Soijb 
Tbadeb,  5,  8;  Tbbspass,  2;  WrrNSss. 

EXCEPTION. 

1.  Exceptions — to  Evidence,  when  to  bk  Taken.— Objections  to  the  intro- 
duction of  evidence  must  be  taken  on  the  trial  below,  and,  unless  so 
taken,  cannot  be  assigned  as  error,  on  appeal.  CovUlaud  v.  Tanner , 
38. 

2.  Idem. — A  party  cannot,  by  consenting  to  admit  evidence,  "  subject  to  all 
legal  exceptions,"  absolve  himself  from  t'.ie  necessity  of  taking  excep- 
tions to  the  relevancy  or  sufficiency  thereof,  and  devolve  the  responsi- 
bility of  discovering  whatever  objections  may  exist,  on  the  Court  below, 
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and,  after  fishing  far  a  Terdict,  for  the  first  time  assign  his  objections  in 
the  Supreme  Court.    Id. 

See  Gbimznal  Law,  7;  Nrw  Trial,  5;  PsAcncE,  3. 

EXECUTION. 
See  Attachment,  1;  Fkbby,  10;  Pabtnkbshzp,  4-12;  Shebxff's  Sai.b. 

EXECUTORY  CONTRACTS. 

1.  CoNTiSTAKcv — ^ExBcuTOBT  CoKTBACT  CoNsrrBiTKD. — ^An  instmment  setting 
forth  that  A. ' '  has  this  day  sold '  *  a  piece  of  land  to  B.,  for  a  sum  of  money 
then  paid,  and  a  further  consideration  agreed  to  be  paid;  and  farther  pro- 
Tiding  that,  on  payment  of  said  further  agreed  consideration,  the  said 
A.  **  binds  himself,  his  heirs,  etc.,  to  make  a  general  warranty-  deed  of 
said  land  free  and  clear  from  all  persons  claiming  through  or  under 
him:''  Held,  to  be  an  executory  contract  for  a  deed,  and  not  a  present 
conveyance.     Ellifi  v.  Jeans,  409. 

2.  Idem.—**  Sold  "  Defined.— Although  the  word  **  sold  "  is  used,  it  must 
be  construed  with  the  whole  of  the  instrument  to  ascertain  the  intention 
of  the  parties.  If  the  parties  had  considered  it  a  present  conveyance,  they 
would  hardly  have  omitted  all  express  words  defining  the  kind  of  estate 
intended  to  be  conveyed,  whether  for  years,  for  life,  or  in  fee  simple. 
Id, 

3.  Vendor's  Lien. — The  grantor's  relation  to  the  land.  In  such  a  case,  is  an 
equitable  lien  upon  the  purchase-money,  holding  the  legal  title  as  secur- 
ity for  the  enforcement  of  the  lien.    la. 

4l,  Idem. — ^Possession  of  Grantob. — The  possession  of  the  grantor  is  that  of 
a  purchaser,  which  could  be  only  terminated  either  by  legal  proceedings 
to  enforce  the  lien,  or  by  sale  to  an  innocent  purchaser;  and  such  pos- 
session, if  maintained,  would  be  sufficient  notice  to  put  a  subsequent  pur- 
chaser upon  inquiry.    Id. 

FACTORS. 

1 .  Factob  cannot  Plbdob. — The  plaintiffs,  merchants  in  Boston,  shipped 
merchandise  by  their  own  ship  to  H.  F.  C.  &  Co.,  of  San  Francisco,  to 
be  sold  by  the  latter,  who  were  to  receive  one  half  of  the  net  profits  in 
lieu  of  commissions;  the  bill  of  lading  stated,  that  the  goods  were  '*  ship- 
ped by  order,"  and  were  to  be  delivered  to  "order  or  assigns,"  he  or 
they  paying  freight,  and  was  signed  by  plaintiffs  for  captain,  and  farther 
showed  on  its  margin  that  plaintiffs  had  regular  agents  at  San  Francisco. 
The  bill  of  lading  was  forwarded  to  H.  F.  C.  &  Co.,  who  endorsed  and 
pledged  it  to  defendants  for  a  loan;  the  defendants  received  the  goods 
and  sold  them;  the  purchase-money  of  which  was  sought  to  be  recovered 
in  this  action:  ife/J,  that  as  the  defendants  had  no  knowledge  that 
plaintiffs  were  the  owners  of  the  goods,  and  as  there  was  nothing  in  the 
Dill  of  lading  to  put  (hem  on  inquiry,  and  as  the  possessor  thereof  had 
exclnsive  control  over  the  property,  they  were  entitled  to  judgment. 
Olidden  v.  Packsard,  26. 

2.  Limitation  of  Rule. — Where  there  is  nothing  in  the  business  of  con- 
signees to  make  them  technical  factors,  third  parties  are  not  boupd  to 
know  that  they  acted  as  factors  in  a  particular  case.    Id,  ^ 

FERRY. 

1.  Febbt-Liocnse,  Poweb  to  Gbant. — The  power  to  grant  a  ferry-license  is 
not  judicial,  and  its  exercise  properly  belongs  to  the  supervisors.  Chard 
V.  Harrisonj  113. 

2.  Review  bt  Cebtiobabi. — ^The  exercise  of  such  a  power  by  a  County 
Judqe,  is,  therefore,  an  excess  of  jurisdiction,  which  can  be  properly  re- 
vied  on  certiorari.    Id. 

3.  Febry-Owneb,  Rights  of— A  terry-owner  whose  license  has  expired, 
does  not  lose  his  right  to  a  renewal  of  his  license,  either  by  the  incom- 
petency or  refusal  of  the  supervisors  to  act  in  the  premises.  Chard  v. 
Stone,  117. 

4.  Idem. — Such  a  ferry-owner,  thus  prevented  from  obtaining  a  renewal  of 
his  license,  has  a  right  to  an  injunction  to  restrain  another  party  from 


Digitized  by  VjOOQ IC 


Index.  595 

rnnning  a  ferry  under  an  illepral  license,  granted  by  the  Connty  Judge, 
within  a  mile  of  the  flrat  estnblished  ferry.    Id, 

5.  Febbies — Pbotbction  to  Rxohtb  op. — ^The  Act  of  1855  makes  it  a  misde- 
meanor to  run  a  ferry  for  pay,  without  a  license,  and  provides  that  no 
toll-ferry  or  bridge  shall  be  established  within  one  mile  of  one  regularly 
et^blished,  unless  required  by  public  convenience,  etc.  This  does  not 
confer  a  franchise,  upon  which,  the  owner  of  an  established  ferry  can 
maintain  a  civil  action  for  its  infringement.     Ward  v.  Settrance,  126. 

6.  Statcte  Bbxbdt. — ^The  remedy,  under  the  statute,  is  by  indictment. 
Id. 

7.  EgniTABiiE  Belief. — The  party  aggrieved  is  entitled  to  relief  in  chancery, 
however.    Id, 

8.  Statute  Bembdies,  when  Exclusive. — ^Where  a  new  right  is  created  by 
statute,  the  party  complaining  of  its  violation  is  confined  to  his  statutory 
remedy,  so  far  as  the  courts  of  common  law  are  concerned.    Id, 

9.  When' Cumulative. — If,  however,  the  right  existed  at  common  law,  the 
remedy  provided  by  statute  is  merely  cumulative.    Id. 

10.  Febby  Fbanchisb  not  Subject  to  1'obced  Sale. — A  ferry-license  being 
a  fmncbise,  is  not  the  subject  of  levy  and  sale  under  execution.  Thomas 
V.  Armslrongt  286. 

11.  AuTHOBiTT  OF  SuPBBYisoBS. — Where  the  supervisors,  in  the  exercise  of 
their  discretion,  determined  after  hearing  testimony,  that  a  ferry  had  not 
been  properly  kept,  and  therefore  granted  it  to  another,  there  is  no 
authority  to  interfere  with  their  determination ;  but  when  they  act  under 
mistake  of  law,  and  award  the  license  to  another,  supposing  that  he  has 
succeeded  to  the  rights  of  the  owner  of  the  franchise,  the  error  may  be 
corrected  by  mandamus,  or  any  other  proper  proceeding.    Id, 

FINDING. 
FxKDiNos  MAT  BsFEB  TO  Pleabinos.— The  findings  of  a  Court,  sitting  as  - 
a  jury,  may  refer  to  the  pleadings  for  the  facts  found,  provided  the  refer- 
ence is  sufficiently  distinct,  and  the  facts  are  sufficiently  stated  in  the . 
pleadings.    McEwen  y.  Jofmson,  258. 

See  Appeal,  1. 

FOBECLOSUBE. 

Bee  MOBTQAGE,  1. 

FOBEIGN  JUDGMENT. 
See  Judgment,  7-11. 

FBANCHISE. 
See  Febbt,  5-9;  Whabf,  L 

FBATJD. 
1«  rNBOLTENT,  BiGHTS  OF  PuBOHASEBs  Fbom.— If  the  pTtrcfaasers  from  parties 
idleged  to  have  been  insolvent,  bought  in  good  faith,  it  is  immaterial  how 
many  valid  prior  liens  may  have  attached  on  the  property,  they  are  en- 
titled to  what  remains  after  the  liens  are  satisfied;  or  they  would  have  a 
right  to  pay  the  liens  nnd  keep  the  property;  and  a  Com-t  of  Equity 
would  not  interfere  in  such  a  case.     Kifider  v.  Maci/t  206. 

2.  Effect  on  Pbior  Liens. — The  prior  liens,  to  the  extent  of  their  amount, 
diminish  the  value  of  the  property,  and  meet  so  far  the  objection  of  in- 
adequacy of  price.    Id. 

3.  PuBCHASE,  WHEN  Fraudulext. — Tbe  fact  that  the  pnrshaser  of  the  prop- 
erty of  a  person  actually  ins.)lvent,  h;iviuf?beeu  formerly  a  clerk  or  agent 
of  tho  latter,  does  not  necesnarily  raise  the  inference  that  his  purchase 
was  fraudulent;  alUer,  if  ho  had  taken  an  unfair  advantage  of  the  knowl- 
edge given  by  that  position,  or  if  it  appeared  that  he  had  no  apparent 
means  to  make  the  purchase.    Id. 

4.  Fbaud,  Evidence  of  Intent — Dbclabations  of  Vendob. — Testimony 
showing  a  traudnlent  design  in  a  vendor  of  goods,  is  admissible  under 
the  allegations  of  an  answer  charging  that  the  sole  was  made  to  defraud 
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creditors,  althoogh  it  does  not  connect  the  purchaser  with  the  fraud,  or 
show  that  he  was  cognizant  of  sach  fraudnlent  design.  Landecktr  y. 
Eoufjhtaling,  391. 
6.  SuiTiciENT  Eyidknoi  OF.— Such  testimony  would  not  of  itself  Titiate 
the  sale  to  an  innocent  pnrchaser  without  notice  and  for  a  Taloable  con* 
sideration;  bat  the  frandnlent  intent  of  the  Tender  being  established, 
the  jarymnst  determine  from  the  circumstances  of  the  case,  whether  the 
purchaser  participated  in  the  fraud.    Id. 

6.  I^UD-— RIOBTToBECOTEBB▲CKPl7BCHABB-liOnXTONFBA^DITLENTSAIJB.-- 
Where  defendant  sold  a  lot  to  plaintiff,  by  deed  of  bargain  and  sale,  for 
six  thousand  dollars,  and  plaintiff,  supposing  himself  to  bo  the  owner 
thereof,  paid  taxes  thereon,  and  afterwards  discovered  that  his  grantor 
had  preTioQsly  conveyed  the  lot;  and  the  Court  finds,  as  a  fact,  that  de- 
fendant knew  of  his  prior  couTeyance,  and  that  the  money  was  fraudu- 
lently obtained;  the  procurement  by  defendant,  of  a  full  title  to  the  loi» 
and  a  tender  of  conveyance  of  the  same,  to  plaintiff,  will  not  bar  the 
plaintiff's  recovery  of  the  purchase-money  and  interest.  Alvartx  t. 
Brannan^  503. 

7.  Fbaud  iNFintBED  VBOH  Faoss. — It  is  immaterial,  whether  a  party,  thus 
misrepresenting  a  material  fact,  knew  it  to  be  false,  or  did  not  know 
whether  it  was  true  or  false,    /d. 

8.  Fboh  Oboss  NsauoExcB. — ^Even  where  there  is  no  intention  to  deceive 
there  may  be  such  an  amount  of  gross  carelessness  as  to  constitute  con- 
clusive evidence  of  a  fraudulent  intent.    Id. 

9.  EirPEOT  OF  MisBEPBESBNTATioNB. — Where  a  jMirty  knowingly  misrep- 
resents material  facts,  the  law  will  not  permit  him  to  derive  any  benefit 
from  the  transaction.    Id. 

.10.  Bescxbsion  of  Ck>MTBACT. — ^Ths  injured  party  may  elect  to  rescind  the 

contract,  or  proceed  upon  the  covenants  of  his  deed.    Id. 
Bee  Debd,  1,  2;  Cbsditob's  Bill;  Sols  Tbai>bb,  5,  8;  Tbust  akd  Tbustxb,  3. 

GAMING. 
1 .  Gamino — CoNBTBXTonoN  OF  Statitte.  —The  Act  to  suppress  gaming  must 
be  construed  with  the  general  Act  concerning  criminal  proceedings;  and 
where  a  fine  is  imposed  on  a  conviction  for  gaming,  the  defendant  may 
be  imprisoned  to  enforce  its  payment.  The  law  does  not  look  to  the 
owners  of  the  house  for  payment  of  the  fine,  as  they  are  t>nly  liable 
where  gaming  is  done  with  their  knowledge.    PeopU  y.  Matrkham,  208. 

GBANT. 
SeeliANP. 

GTTABANTY. 

1.  GuABANTT,  ON  Crabtgb  Pabtt,  Valid.— A  guaranty  endarsed  on  a  char- 
ter party  at  the  same  time  with  its  execution,  and  the  consideration  of 
one  beins  in  fact  the  consideration  of  the  other,  and  being  in  these 
words:  "I  hereby  guarantee  the  fulfillment  of  the  within  charter  on  the 
port  of  the  charterer,  '*  is  good.    Hazeltine  v.  harco,  32. 

2.  Idem. — ^The  instrument  referred  to  in  the  guaranty  becomes  part  thereof. 
If  the  guaranty  were  executed  subsequently,  it  would  fail,  f or^  there  is 
either  no  consideration  for  the  promise,  in  fact,  or  the  new  consideration 
is  not  expressed  in  the  instrument  referred  to.    Id, 

8.  Guabantoe— Extent  of  Liabilitt. — ^AVhere  the  defendant,  in  consider- 
ation of  the  extension,  by  plaintiflfe,  of  a  note  held  against  them  by  A., 
executed  a  guaranty  that  the  same  should  be  paid  within  a  specified 
time,  with  increased  interest,  by  the  checks  of  the  defendant,  and  from 
the  proceeds  of  sales  of  his  own  property,  and  providing  that  a  failure  of 
defendant  to  comply  with  bis  guaranty,  should  operate  as  a  determina- 
tion of  the  extension  granted  to  A. :  Ilfldy  that  under  the  proviso,  the 
plaintiffs  must  first  exhaust  their  remedy  against  A.,  on  the  original  de- 
mand, and  that  then  they  could  compel  the  guarantor  to  make  good  the 
deficiency.    Donahue  v.  Gift,  242. 

See  FlsadinOi  B,  6. 
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HABEAS  COBPUS. 

Se6  GONTBMFT,  2-9. 

HEIBS. 
Bee  AxvnnRBJLTOB,  6-13;  JjlxtDj  1,  4,  5, 

HOMESTEAD. 

1.  Hoxestead—Besidexcb  of  Favilt  Essbntial.—- Where  the  husband 
bought  certain  land,  daring  the  absence  of  his  wife  from  the  State,  and 
mortgaged  it»  and  subsequently  his  wife  returned,  and  resided  on  it: 
Ildd,  that  it  could  not  be  held  as  a  homestead  against  the  mortgagee. 
Rix  y.  McIIenry,  89. 

2.  EiTFECT  OF  Sbttino  Asidb. — An  order  of  a  District  Court,  setting  aside 
the  homestead,  operates  as  a  protection  against  other  creditors.    Id. 

3.  Besidsncb.— The  phrase,  "  resident  of  this  State,"  used  in  the  second 
section  of  the  Homestead  Act,  means  an  actual  and  not  a  constructive 
presence     Id. 

4.  Homestead — AcraAii  Bksidetyob  Neobssabt. — Premises  never  assume 
the  character  of  a  homestead  until  actual  residence  thereon  by  the 
family.    Benedict  v.  Bunnell,  245. 

6.  Of  Wife. — Where  the  wife,  at  the  date  of  the  execution  of  the  mortgage 
was  not  a  resident  of  the  State,  the  homestead  right  cannot  be  sustained, 
Id, 

6.  Homestead,  Validitt  of  Mobtoaob.— Where  A.,  a  married  man,  mort- 
gaged the  homestead  to  B.,  without  the  concurrence  of  his  wife,  and  A. 
and  his  wife  subsequently  mortgaged  to  C;  and  B  and  C.  both  fore- 
closed their  mortgages,  neither  makiug  the  other  a  party;  whereupon  O. 
filed  a  bill  against  B.  to  set  aside  the  decree  of  foreclosure  of  the  latter, 
alleging  that  the  homestead  premises  did  not  exceed  in  value  five  thou- 
sand dollars:  Held,  that  G.  could  urge  the  same  objection  to  the  mort- 
gage of  B.,  that  A.  and  his  wife  could;  that  B.'s  decree  was  a  cloud  upon 
the  title,  and  impaired  the  security,  and  that  G.  was  entitled  to  have  it 
set  aside.    Doraeyy.  McFarland,  342. 

7.  Poweb  of  Auenation  of. — Any  other  rale  would  allow  the  husband 
alone  the  power  to  obstruct  the  power  of  alienation  belonging  to  both 
husband  and  wife.    Id. 

HUSBAND  AND  WIPE. 
!••  GoMsnTunoNAii  Biohtb  of  Wife. — ^The  capacity  of  wife  to  hold  separate 

property  is  created  by  the  constitution,  and  her  title  thereto,  depends 

upon  the  mode  of  acquisition,  and  vests  before  the  inventory  can  be 

filed.    SeloL-er  v.  American  R.  C.  Co.,  26G. 
2.  Intent  of  Act. — The  intention  of  the  L?gislature,  was  to  make  the  filing 

of  the  inventory  notice  of  the  title  of  the  wife,  and  not  of  her  intention 

to  assert  her  right.    Id. 

8.  Sals  op  Wipe's  pBoPEBTr. — Under  our  statute,  the  sale  of  the  separate 
property  of  the  wife,  whether  real  or  personal,  must  bo  in  writing,  signed 
and  acknowledged  in  the  manner  pointed  out  by  the  statute,  or  it  is 
void.     Id, 

4.  VAMDiry  OF  Statitte.— Prom  the  position,  that  the  capacity  of  the  wife 
as  to  her  separate  property  is  equal  to  that  g?  the  husband  as  to  his  sep- 
arate property,  grave  doubts  exist  as  to  the  validity  of  some  of  the  pro- 
visions of  our  stUute.     Id. 

6.  Co^VBTANCEs,  DEFECTIVE  CANNOT  BE  Befobmed. — Defective  deeds  and 
acknowledgments  of  married  women,  cannot  be  reformed  in  ohonoery. 

See  Oobpobatzon,  1;  Homestead;  Sous  TfUDBB. 

IMPB0VEMENT3. 
See  Ejectment. 

INDICTMENT. 
See  Obiminal  Law;  Fibbz,  6. 
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INJUNCTION. 

1.  EQtriTY— Whbn  JuDGMEifT  wiLi.  BE  Enjoikkd. — CoTirts  of  Eqnitj  will 
only  interfere  to  enjoin  a  judgment  at  law,  rendered  againat  a  par^  by 
reason  of  fraud  or  accident,  nnmized  with  any  fault  or  negligence  of  him* 
self  or  bis  agents.    Pkelps  v.  Peabody,  50. 

2.  Tbxads  befobb  Refebbb. — Trials  before  a  referee  are  conducted  in  the 
same  manner  as  before  Courts;  and  exceptions  must  be  taken  to  the  ml* 
ings  of  the  referee,  in  the  progress  of  the  trial,  in  the  same  manner  as 
they  must  be  taken  before  a  Court;  and  such  exceptions  must  be  em- 
bodied in  the  report  of  the  referee,  or  made  part  thereof  by  his  proper 
certificate.    Id, 

3.  VALiDiTir  OF  JuDOMEMT. — Where  a  party  failed  to  obtain  the  proper  cer- 
tificate of  the  referee,  relying  on  the  verbal  assurance  of  the  attorney  on 
the  other  side,  that  he  would  agree  to  a  statement,  such  party  cannot  be 
considered  free  from  fault  and  negligence,  and  he  is  not  in  a  position  to 
invoke  the  aid  of  a  Court  of  Equity  to  enjoin  a  judgment  obtained 
against  him.    Jd, 

4.  Injunction,  Whem^  will  not  Lie. — ^Where  a  verdict  has  been  obtained  at 
law  against  a  defendant,  and  he  has  neglected  to  apply  for  a  new  trial 
within  the  time  appointed  by  the  proper  Court  of  law.  Courts  of  Equity 
will  not  entertaiui A  bill  for  an  injunction  on  the  ground  that  the  originiiL 
demand  was  unconscientious,    id. 

5.  Appeal— Not  to  Apfbot  Injunction. — An  injunction  is  not  dissolved  or 
superseded  by  appeal  taken.    Affrced  Min,  Co.  v.  Fremont,  180. 

6.  Mandamus,  When  mat  issue. — ^Where  the  District  Court  granted  an  in- 
junction, from  the  order  granting  which  the  defendant  appealed,  and 
then  disobeyed  the  iniunction,  whereupon  plaintiff  asked  for  an  attach- 
ment for  contempt,  which  was  refusea,  on  the  ground  that  the  appeal 
superseded  the  injunction:  Held,  that  a-  mandamus  may  issue  to  compel 
the  District  Judge  to  issue  the  attachment,  the  plaintiff's  remedy,  oy 
appeal,  being  inadequate.    Id. 

8ee  Appeal,  7,  8;  Febbt,  3,  4(  Mininq  Claims,  6  10;  Pbivatb  Pbopbbtt,  ^; 
Watbb  Bight,  9,  10. 

INSOLVENCY. 

1.  Insolvency — Bioar  of  Absionees. — ^Where  the  estate  of  an  insolvent  is 
subject  to  liens,  or  mortgages  created  before  the  application  in  insol- 
vency, proceedings  therein  do  not  affect  such  liens  or  mortgagees,  and  the 
right  of  the  assignees  is  confined  to  the  surplus.     Rix  v.  McHenry^  89. 

2.  Insolvb.vt  Act  Gonstbued. — ^The  provisions  of  the  fourteenth  section  of 
the  Insolvent  Act,  providing  that  all  suits  brought  against  the  insolvent 
debtor  anterior  to  his  surrender  of  property,  shall  be  transferred  to  the 
Court  in  which  said  insolvent  shall  have  presented  his  schedule,  does 
not  apply  to  suits  brought  for  the  enforcement  of  prior  liens  or  mort- 
gages.   Id. 

3.  Insolvent  Act  to  be  Stbictlt  Pubsubd.— A  party  who  seeks  the  benefit 
of  the  Insol  vent  law,  must  comply  strictly  with  its  provisions.  McAllister 
V.  Strode,  428. 

4.  Idkm.— Where  an  insolvent  was  liable  on  a  note  made  by  S.  to  him,  and 
by  him  endorsed  to  B.,  and  by  him  over  to  M.,  and  describes  the  same  in 
his  schedule,  viz:  *'To  B.  I  am  coutiur;ently  liable  for  one  thousand  dol- 
lars and  interest,  as  endorser  for  one  B.,  upon  a  promissory  note,  made 
and  executed  by  said  S.  to  said  B. :"  Held,  that  the  description  was  insuf- 
ficient, for  inaccuracy,  and  that  his  discharge  in  insolvency  is  no  bar  to 
a  recoveiy  on  the  note.     Id. 

6.  What  Petition  must  State. — ^The  petition  in  insolvency  must  state 
the  name  of  each  creditor,  if  known,  and  if  unknown,  such  fact  must 
be  stated.    2d. 

See  Fbaud,  1,  5;  Set-off,  1,  4. 

INSTBUCTION. 
See  Equity,  2. 
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INTENDMENT. 
See  JuiMKEKT,  15. 

INTEREST. 
GoNBTBucnoN  OF  Statutb. — ^The  law  does  not  tolerate  the  payment  of  more 
than  legal  interest  except  by  express  agreement  in  vnting.    Crosby  v, 
McDennUt,  146. 

JOINT  TENANT. 

1.  Ejbgtmekt — Joint-Tbmanis  to  Unitk  is  AonoN.—Joint-tenants  must 
join  in  an  action  for  possession  of  land  jointly  held.  The  failure  to  do 
80  is  fatal  to  a  recovery.    Lewey  t.  Lambiert  347. 

2.  CoNTiTANC£a--Aci  NOT  EETB08PECTiv«.~The  amcndatory  Act  of  1855, 
concerning  conveyances,  abolishing  joint-tenancies,  except  when  ex- 

?re88ly  declared,  can  only  apply  to  f  atore,  and  not  to  past  conveyances. 
d, 
8.  LxoisLATUBB — ^BiBiBicnoN  07  FowEBS. — The   L^slatare   is   without 
power  to  affect  past  contracts,  or  to  alter  or  destroy  the  nature  or  tenure 
of  estates,    id. 

JUDGMENT. 

1.  JuDOMBNT  Void* — A  judgment  entered  in  yaoation  is  Toid.  Peabody  ▼. 
Phelps,  63. 

2.  Jmx^iain*— PbbsonaIi,  when  Inyaxjd.'^A  personal  judgment  of  a  Court 
of  general  jurisdiction  is  invalid  for  the  purpose  of  acquiring  any  rights 
under  it,  when  it  appears  affirmatively  upon  the  face  of  the  record  that 
the  Court  had  acquired  no  jurisdiction  over  the  person  of  the  defendant. 
Whitmll  V.  Barbwr  et  al,  54. 

3.  Fob  Want  of  Jubisdiction. — Tliere  is,  however,  a  very  decided  distinc- 
tion between  want  of  jurisdiction,  and  irregularity  in  procuring  jurisdic* 
tion.    Id, 

4.  When  IMPEACHABLE.—In  the  one  case,  the  judgment  can  be  attacked  in 
any  form,  directly  or  collaterally;  in  the  other,  only  by  a  direct  proceed- 
ing against  the  judgment  in  the  Court  which  rendered  it,  or  in  an  appel- 
late Court  upon  appeal  from  the  judgment.    Id. 

6.  Test  or  Vauditi. — The  true  test  is,  whether  the  omission  be  of  the 
form  or  of  the  substance  of  the  Act  required  to  be  perfonned.    Id. 

6.  Bemedt  on  Ibbboulabitt  or  Fboobedino. — Where  a  defendant  was 
served  with  process,  but  was  not  given  the  time  allowed  by  statute  to 
appear  and  answer,  it  would  be  a  sufficient  reason  for  the  Court  to  quash 
the  writ  on  motion  by  an  amicus  curiae,  or  for  extension  of  the  time  on 
defendant's  motion,  or  a  good  objection  on  writ  of  error,  arrest  of  judg- 
ment, or  motion  for  a  new  trial;  but  it  cannot  be  said  that  tho  Court 
had  no  jurisdiction  of  the  person  so  as  to  make  its  judgment  a  nullity. 
Id, 

7.  Evidence — ^Beoobd  or  Fobxxon  Judgment. — The  record  of  a  judgment 
of  another  State,  if  certified  in  conformity  with  the  Act  of  Congress,  is 
admissible  in  evidence  in  this  8tate.    Parke  v.  Williams,  247. 

8.  Foweb  or  Legoslatubb  as  to.— The  Legislature  has  the  constitutional 
power  to  require  a  less  amount  of  proof  than  is  set  forth  in  the  Act  of 
Congress.    Id. 

9.  Idem. — A  record  also  certified  in  conformity  with  the  four  hundred  and 
fiftieth  section  of  the  Fractice  Act,  would  be  admissible  in  the  Courts  of 
this  State.    Id. 

10.  Statute  of  Limitations  on  Fobbiqn  Judgment. — The  Statute  of  Limita- 
tions of  this  State  only  commences  running  against  a  judgment  from  the 
time  of  the  final  entry  thereof.    Id. 

11.  Idem. — And  where  a  judgment  by  confession  was  entered  in  Fcnnsyl- 
vania,  which  was  afterwards  opened,  and  a  trial  had,  which  resulted  in 
judgment,  for  plaintiff:  Ueld,  that  our  Statute  of  Limitations  did  not  com- 
mence running  until  the  final  entry,  although,  by  the  laws  of  Pennsyl- 
vania, the  lien  of  the  first  judp^ment  was  not  destroyed.    Id. 

12.  Judgment,  when  a   Bab.— The   judgment  of  a  Court  of  competent 
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jurisdiction  directly  npon  the  point  is,  as  a  plea,  a  bar,  and  as  eTidence 
conclusive  between  the  same  parties  npon  the  same  matter  directly  in 
another  Court.    Love\.  WcUtx,  250. 

13.  Id£M. — Where  a  plaintiff  had  obtiined  judgment  in  another  Court  for  a 
quarter's  rent  under  a  lease :  Held,  that  in  an  action  of  forcible  entry  far 
non-payment  of  another  quarter's  reutunder  the  same  lease  between  the 
same  parties,  the  plaintiff  could  introduce  the  former  judgment  as  eTi- 
dence on  all  the  points  identical  in  the  two  cases,    /d. 

14.  JuDoiCBNT  BT  Dkfault,  NOT  BcjBJECT  TO  Coi«la.tebiij  Attack. — A  judg- 
ment by  default,  where  summons  has  been  served  on  defendant,  cannot 
be  attacked  collaterally  for  a  mere  irregularity  of  service,  or  for  a  defec- 
time  return.    The  defendant  should  assert  his  rights  by  appeal  from  the 


judgment.    Dorente  v.  Sullivan,  279. 

INTBNDM 


15.  IMTKKDMBNTS  IN  Fayob  OF.— Every  intendment  is  in  favor  of  a  judgment 
of  a  Court  of  record,  and  until  the  contrary  be  made  clearly  to  appear, 
the  Appellate  Court  is  bound  to  suppose  that  it  was  based  on  proper 
evidence.    OretOfU  v.  Henderson,  290. 

16.  JcTDOMBNT  BT  Defaitlt,  WHEN  VoiB. — ^Where  a  creditor  commenced  an 
attachment  suit  against  his  debtor  on  four  promissory  notes,  (one  of 
which  was  not  due,  and  obtained  judgment  by  default:  Held,  that  it  was 
fraudulent  and  void  as  to  subsequent  attaching  creditors,  and  that  the 
judgment  must  stand  or  fall  as  a  whole.     Taaffe  v.  Josephson,  352. 

17.  Appeal — Effect  op  Judgment  of  Rbtebsai.. — A  judgment  **of  reyeraal" 
in  the  Supreme  Court  is  not  necessarily  a  bar  to  further  proceedings  in 
the  action.  The  opinion  rendered  with  the  judgment  is  advisory  to  the 
Court  below;  and  after  the  reversal  of  an  erroneous  judgment,  the  par- 
ties have  the  same  rights  which  they  had  originally.  Steams  v.  Aguirre, 
443. 

18.  JuDOMBNT,  iBBEauiiAB,  IS  BiNDiNa  Tiix  Bbyebsed. — If  a  judgment  is  pro- 
nounced by  a  Court  having  jurisdiction,  no  matter  how  irregular  it  may 
be,  it  must  stand  until  set  aside  cr  reversed  on  appeal;  but  when  entered 
by  a  mere  ministerial  officer,  without  authority  of  law,  it  is  void.    Id, 

19.  PowEB  of  Clerk. — Where  two  defendants  are  jointly  sued,  and  service 
had  on  both,  the  clerk  of  the  Court  hasjio  authority  to  enter  judgment 
by  default  against  one,  and  his  act  in  so  doing  is  without  color  of  law,  and 
void,  and  may  be  disregarded  or  set  aside.    Id, 

20.  Idem.— But  where  the  plaintiff  established  his  right  to  recover  against 
both  defendants,  judgment  should  be  entered  against  them  after  setting 
aside  the  void  entry  of  the  Clerk.    Id, 

See  ADicnnsTBATOB,  2;  Appeal,  14;  Injunction,  1, 3;  Evidence,  1;  Pabtnkb- 
SHZP,  3-12;  Pbactics,  1,  2;  Beplevin,  2,  4. 

JUKISBICTION. 
L  Justice  of  the  PBACB—JuRisDicTroN  Limited.— The  jurisdiction  of 
Justices  of  the  Peace  is  limited  by  the  Constitution  to  cases  in  which  the 
value  of  the  thing  in  controversy  does  not  exceed  the  sum  of  two  hundred 
dollars,  except  in  i>roceedings  under  tht)  statute  concerning  forcible  entry 
and  unlawful  detainer.    Freeman  v.  Powers,  104. 

2.  Idem— MiNiNQ  Claims. — The  fact  that  the  thing  in  dispute,  a  mining 
claim,  is  worth  more  than  two  hundred  dollars,  ousts  the  justice  of  his 
jurisdiction.    Id. 

3.  JuBisDicnoN  OF  Supreme  Coubt. — ^The  Supreme  Court  has  no  jurisdic- 
tion in  a  criminal  case  not  amounting  to  a  felony,  whether  on  writ  of 
error  or  an  appeal.    People  v.  Spear,  139. 

See  Equitt,  15;  Judgment,  3;  Supbemb  Coubt»  1,  2. 

JTJROB  AND  JURY. 
See  Cbiminal  Law,  d-5;  Equity,  2. 

JUSTICE  OP  THE  PEACE. 

JuBiSDrciioN  OF  Justice  to  Gbant  Appeal. — ^A  justice  of  the  peace  has 

jurisdiction  to  grant  appeals,  and  to  stay  proceedings  thereupon;  and 

his  action  cannot  be  reviewed  on  certiorarL    Couller  v.  Siarloe,  244. 

See  JuBZSDicnoN,  1. 
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LAND. 
1.  Mexican  Obant— EFrEcr  of  Coxcessioh  to  Heirs.-- Where  a  permission 
to  occupy  certain  lands,  for  grazing  purposes,  was  granted  by  the  Gover- 
nor of  California,  under  the  crown  of  Spain,  to  a  CaLfornian,  and  after 
the  death  of  the  grantee  or  tenant,  his  heirs  made  application  to  the 
authorized  officers  of  the  Mexican  Government,  the  then  sovereign 
power,  for  a  cension  of  the  name  land,  setting  forth  the  loss  of  the  origi- 
nal grant  of  possession,  made  to  their  ancestor;  upon  which  a  decree 
was  made,  by  the  Mexican  Governor,  declaring  them  to  be  entitled 
thereto,  and  reciting  that  the  Governor  had  seen  the  oiiginal  grant  to 
the  ancestor,  under  which  decree  a  grant,  or  deed,  was  made  to  the 
heirs:  Held,  that  the  latter  was  a  recognition  of  the  title  in  tbe  ancestor, 
and  not  an  original  grant  to  the  heirs.    Nieto  v.  CarpaUer,  527. 

2.  lDEM.--The  government,  having  thus,  by  a  solemn  decree,  declared  that 
the  original  title  was  in  the  ancestor,  is  estopped  from  denying  such  ad- 
mission, or  re-granting  the  premises  to  auother.    Id, 

3.  CoNSTBacnoN  op.— The  recitals  in  the  latter  grant  must  be  governed 
by  those  of  the  decree,  in  conformity  tc»  which  it  was  issued .    Id. 

4.  Ideu.— Nor  is  this  conclusion  altered  by  the  fact  that  the  grant  to  the  heirs 
contained  the  usual  conditions  inserted  in  all  original  grants  from  the 
Mexican  Government.    Id, 

5.  When  Inubes  to  Heibs. — It  follows,  that  where  the  heirs  having  made 
partition,  and  under  the  decree  the  grants  were  made  severally  to  the 
heirs;  that  a  grant  made  to  the  widow  of  one  of  the  heirs  (they  having 
children,)  in  aocordance  with  the  decree,  inured  to  the  heirs  of  her  de- 
ceased husband  by  their  marriage,  and  that  a  sale  by  her,  of  the  land, 
was  void.    Id. 

6.  Land— Pbesumption  fbom  Possession. — ^Parties  in  possession  of  land, 
claiming  titie  thereto,  are  presumed  to  be  the  owners  thereof.  Sac,  Vol, 
R,  It,  Co,  V.  Moffatt,  677. 

7.  Eminent  Domain — Compensation  on  Condemnation. — Parties  in  posses- 
sion of  land  are  entitled  to  compensation  before  it  can  be  taken  forpublio 
uses.    Id. 

8.  Who  Entitled  to. — Where  a  railroad  company  applies  for  the  ap- 
pointment of  a  commission  to  ascertain  the  value  of  and  condemn 
land,  needed  by  it  for  right  of  way,  and  makes  the  parties  in  possession 
defendants  to  their  application,  the  latter  are  entitled  to  have  the  land, 
as  determined  by  the  commission,  paid  to  them,  although  third  parties 
have  given  notice  of  their  ownership  of  the  land.    Id, 

9.  Title  to  Land  not  in  Issue. — Title  to  land  cannot  be  tried  in  such  a 
proceeding.    Id. 

See  Ejectmxnt;  Ezeoutobt  Contbact;  Lease;  Minsbal  Land;  Mobtoaoe; 

Possession. 

LAW    OP   CASE, 
See  AppEAii,  14. 

LEASE. 

1.  Lease,  Pbovibion  in,  Constbuxd  as  a  Mobtqaoe  . — Where  plaintiff  leased  a 
lot  to  B.  for  ten  years,  at  a  monthly  rent,  payable  monthly;  at  the  end  of 
the  term,  li.  to  have  two  thirds  of  the  appraised  value  of  the  house  to  be 
by  him  erected,  and  the  lease  also  contained  this  clause:  *' And  it  is 
further  agreed,  etc.,  that  the  brick  house  now  being  built,  etc.,  shall 
always  be  and  remain,  as  the  same  is  hereby  declared  to  be,  mortgaged 
as  security  for  the  payment  of  the  monthly  rent  herein  stipulated: " 
Held,  that  it  was  a  mortgage,  and  that  it  might  be  foreclosed  on  the  non- 
payment of  the  first,  or  any  month's  rent.    BarroWiet  v.  Baiielle,  450. 

2.  A^GNEE  Bound  bt  Tebms  of. —And  where  such  leasee  completed  the 
building,  and  subsequently  mortgaged  the  lease  to  T.,  and  afterwards 
assigned  the  lease  to  T.  for  further  security,  and  T.  entered  as  ten- 
ant and  paid  rent,  there  being  back  rents  due  from  the  original  lessee: 
Held,  that  T.  was  bound  to  know  the  terms  of  the  lease  and  the  mort- 
gage therein  contained;  that  plaintiff  had  a  right  to  foreclose,  and  sell 
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the  reTersioDary  intevest  of  the  original  lessee,  to  wit:  two  thirds  of  the 
Talae  of  the  hoase  at  the  end  of  the  term;  that  T.,  proyided  she  paid  the 
rent,  wonld  have  the  right  of  possession  nntil  the  end  of  the  term,  the 
acceptance  of  rent  from  her  having  waived  the  forfeiture  of  the  lease. 
Id. 

3.  Idkm. — A  party  holding  nnder  an  assignment  of  a  recorded  lease,  con- 
taining a  mortgage  cluuse,  is  bound  to  know  the  contents  thereof,  and  is, 
therefore,  subject  to  the  mortgage,  although  the  instrument  is  recorded 
in  the  book  of  leases,  there  being  a  privity  of  estate.    Id. 

See  MiMiKo  Glaimb,  6. 

LEGISLATUBE. 

See  CoNSTiTunoHAL  I/AW,  1;  Ejectment,  5.  11,  12;  Jonrr  Tbhaiit,  3;  Judo- 

MiMT,  8;  San  Fbangqoo,  2,  6. 

LEVY. 
Exsodtion—Lett  or  Pebsonal  Pbopebtt. — A  levy  on  personal  property 
capable  of  manual  delivery,  must  be  made  by  taking  the  property  in 
custody.  If  it  is  allowed  to  remain  in  the  hands  of  the  debtor,  the  levy 
cannot  operate  so  as  to  defeat  subsequent  executions.  DuferfrsT.  Dtiarit 
549. 

See  ATTAGHXEirr,  1;  Febbt,  10. 

MALICIOUS  PBOSEOUTION. 
Maucious  Pbossoution — ^Defense  in  Action. — The  defense  that  the  de- 
fendant acted  by  advice  of  counsel,  must  show  that  such  advice  was 
given  upon  a  full  and  fair  statement  of  the  facts.    Blvn  t.  Wymatk,  257. 

MANDAMUS. 

1.  Mandamus,  when  will  Issue. — A  mandamus  will  issue  from  a  superior 
to  an  inferior  Court,  io  compel  the  issuance  of  an  attachment  for  con- 
tempt, where  the  proceeding  is  in  substance,  a  private  right  tho^h  in 
form  a  case  of  contempt.    Merced   Alining  Company^  y.  FrtmoftiU  1^. 

2.  Mandamus,  when  will  Issue.— The  writ  of  mandamus  can  only  be  issued 
to  compel  the  performance  of  an  act  or  duty  clearly  enjoined  by  law,  and 
in  a  case  where  the  party  has  no  other  plain,  speedy  and  adequate 
remedy.    Draper  y.  Nbteware,  276. 

See  Injunczzon,  6;  Febbt,  11. 

MASTER  AND  SERVANT. 
See  EviDENos,  5;  Pabbnt  and  Child,  1,  2. 

MECHANICS'  LIEN. 

1.  Meghanios'  Lien,  Doctbinb  ov  Relation. — The  lien  of  a  sub-contractor 
filed,  and  notice  given  to  the  owner  of  a  building,  within  thirty  days 
after  the  completion  of  the  work,  under  the  Act  of  1855,  attaches  from 
the  time  tho  work  was  commenced,  and  takes  a  precedence  over  a  gar- 
nishment served  on  the  owner  against  the  head  contractor,  after  the  work 
was  commenced,  and  before  the  filing  and  serving  notice  of  lien.  TuUel 
y.  Montford,  858. 

2.  iDEM.-^VVhether  a  payment  by  the  owner  to  the  head  contractor,  before 
the  notice  of  the  lien  of  the  sub-contractor,  would  defeat  the  lien,  pro 
tanto, — qucere.    Id. 

8.  Idem.— Tho  lien  of  the  mechanic,  artisan,  and  material  man,  is  favored 
in  law,  because  those  parties  have,  in  i>art,  created  the  very  property 
on  which  the  lien  attaches.    Id. 

4.  Mechanic's  I^ibn,  Natubm  of. — A  mechanic's  lien  is  in  the  nature  of  a 
mortgage — is  a  charge  upon  the  land,  and  can  only  be  assigned  in 
writing.    Hitler  v.  Stevenaon,  388. 

5.  Tbansfeb  of. — The  lien  will  not  pass  except  by  the  transfer  of  the 
account;  and  as  the  account  carries  with  it  the  lien,  which  is  an  incum- 
brance on  the  land,  or  an  estate,  or  interest  therein,  it  most  be  in  writ- 
ing.   Id. 
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6.  Mkgrahigb'  Lisk,  Posipoimanrr  to  Mobtoaob  Liek. — ^Where  the  owner 
of  a  lot  contracted  for  the  erection  of  a  house  thereon,  and  agreed  to  pay 
certain  Bams  of  u-oney  as  the  work  progressed,  and,  on  its  completion, 
to  convey  a  certain  other  lot,  for  which  purpose  B.  releases  a  mortgage 
on  the  lot,  and  daring  the  work,  the  owner  of  the  lot  on  which  the 
bailding  was  being  erected,  mortgaged  it  to  R.,  and  snbseqnently,  on  its 
Completion,  by  ogreement  with  the  bailders,  gave  his  note  for  ten  thoa- 
sand  dollars,  instead  of  the  lot  he  was  to  convey;  and  the  bailders  filed 
a  notice  of  lien,  and  assigned  note  and  lien  to  plaintiff;  Jield,  that  so 
much  oi  the  claim  as  represented  the  value  of  the  lot  which  was  to  have 
been  conveyed,  must  be  postponed  to  the  mortgage.  SouU  v.  Da\J0€8, 
575. 

7.  Takes  Emcrr  bt  Reflation. — ^The  lien  of  the  contractor,  if  filed  in 
time,  takes  effect,  by  relation,  from  the  date  of  the  commencement  of 
the  work,  and  all  persons  who  deal  with  the  property  during  the  work 
are  charged  with  notice  of  the  claim  of  the  contractor.  But  if  a  party 
informs  himself  of  the  nature  of  the  contract  between  the  owner  and 
the  builder,  and  takes  a  conveyance  of  the  property,  subject  to  it,  no 
subsequent  change  of  the  terms  of  the  contract  can  create  an  incum- 
brance which  will  have  priority  of  his  conveyance.    Id, 

MEXICAN  LAW 
See  CoNvxzANOB,  1-i;  Laio);  PBSBCszpnoN. 

MINEBAL  LAND. 
Staxb  Lands— MnmaAit  Lazom. — The  Act  of  May  3,  1852,  makes  no  reserva- 
tion of  mineral  lands,  and  there  is  no  prohibition  against  locating  school 
land  warrmts  on  any  of  the  mineral  lands  in  the  State.  Ninia  v.  Joknsont 
110. 

MINING  CLAIM. 

1.  MiMiNa  Clazmb,  Location  op. — In  the  absence  of  mining  regulations,  the 
fact  that  a  party  has  located  a  claim  bounded  by  another,  raises  no  im- 
plication that  the  last  located  claim  corresponds  in  size,  or  in  the  direc- 
tion of  its  lines,  with  the  former.    Xiue  Yankee  Co.  v.  Oregon  Co,,  40. 

2.  Witness— Inoompetenct  of. — A  witness,  in  an  action  for  a  disputed  min- 
ing claim,  who  was  in  the  employ  of  the  party  in  possession  at  fixed 
wages,  to  be  paid,  however,  from  the  proceeds  of  the  claim,  is  not  in- 
competent, when  his  wages  are  not  dependent  upon  the  sufficiency  of 
such  proceeds.    Id. 

3.  Mining  Claim—Biohts  or  Pbiob  Looatob. — A  prior  locator  of  a  mining- 
claim,  on  the  bank  of  a  stream,  has  the  right  to  the  use  of  the  bed  of  the 
stream  for  the  purpose  of  fluming  (tr  working  his  claim;  and  any  subse- 
quent erection,  dam,  or  embankment,  whi<m  will  turn  the  water  back 
upon  such  claim,  or  hinder  it  from  being  worked  with  flames,  or  other 
necessary  means,  or  appliances,  is  an  encroachment  upon  the  rights  of 
said  party,  and  he  is  entitled  to  recover  the  damages  consequent  on  such 
obstruction.    Sima  v.  iimiih^  148. 

4.  Conveyance  op  Mining  Claim. — A  bill  of  sale,  not  under  seal,  is  insuffi- 
cient to  convey  a  miniui^  claim.    McCarron  v.  0*Connell,  132. 

5.  Mining  Claim,  Vested  Title  in. — Under  existing  legislatiou,  the  owner 
of  a  mining  claim  has,  in  practical  effect,  a  good  vested  title  to  the  prop- 
erty, and  should  be  so  treated  until  his  title  is  divested,  by  the  exercise 
of  the  higher  right  of  his  superior  proprietor.  His  right  to  protect  the 
property,  for  the  time  being,  is  as  full  and  i>erfect  as  if  he  were  the  ten- 
ant for  years,  or  for  life,  of  his  superior  preprietor.  As  his  loaso  is  of 
the  mine,  he  is  entitled  to  all  the  remedies,  for  its  protection,  that  he 
could  claim  if  he  were  the  owner,  against  all  the  world,  except  the  true 
owner,     iferced  ifin.  Co,  v.  Fremont,  317. 

6.  Injunction  will  Lie  to  Restrain  Tbespass. — A  writ  of  injunction  will 
lie,  to  restrain  trespass,  in  entering  upon  a  mining  claim,  and  removing 
auriferous  quartz  from  it,  where  the  injury  threatens  to  be  continuous 
and  irreparable.  It  comports  more  with  justice  to  both  parties  to  re- 
strain the  trespass,  tlian  to  leave  the  plaintiff  to  his  remedy  at  law.    Id. 
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7.  Ideik. — Moreover,  it  would  be  impossible  to  estimate,  with  any  approach 
to  accuracy,  the  damage  done;  and  hence,  the  greater  necessity  of  pre- 
venting what  cannot  be  adequately  oompensated.    id. 

8.  To  llB^sTBAiN  BKMovAJi  OF  GoLD.— The  removal  of  gold  from  a  mine  is 
emphatically  taking  away  the  entire  substance  of  the  estate,  and  comes 
within  that  class  of  trespass  in  which  injunctions  are  now  universally 
panted.    Id, 

9.  iNJUNcnoK,  WHAT  MUST  BE  Shown. — Per  Murray,  C. «/.,  dissen&ng, — The 
plaintifiTs  bill  alleging  that  the  plaintiffs  own  the  soil,  and  that  the  mine 
belongs  to  the  State,  by  whose  license  the  plaintiffs  are  working  it,  a 
trespass  upon  the  mine,  and  the  removal  of  auriferous  qnariz  there- 
from, is  not  an  injury  to  the  inheritance,  and,  in  order  to  obtain  an  in- 
junction, it  must  be  shown  that  the  injury  is  irreparable.    Id. 

10.  Whkn  not  Allowed. — ^The  mere  dei>rivin^  the  plaintiff  of  a  quantity  of 
gold  bearing  quartz  is  not  an  irremediable  injury,  in  the  sense  which  will 
entitle  him  to  an  injunction.    Id. 

See  JnmsDicTXON,  2;  Tbespass,  1-3;  WatEb  RiaHTs,  7. 

MOBTGAGE. 

1.  Fobeclosube  of. — ^Where  the  plaintiff  filed  his  bill  to  foreclose  a  mort- 
gage executed  bjr  defendants,  who  admit  the  demand,  but  ask  that  a  cer- 
tain sum  be  retained  in  the  bauds  or  the  Court,  to  answer  a  judgment 
ap^inst  defendants,  to  the  satisfaction  of  which  they  claim  that  the  plaint- 
iff is  proportionately  liable  as  a  former  partner  of  defendants,  although 
he  was  not  served  with  process  in  the  case:  IMd,  that  it  was  error  to  re- 
tain such  sum  in  the  hands  of  the  Court.    B«Jl  v.  Wal^  et  al.,  84. 

2.  LtabttiTty  fob  Contbibution. — Before  the  liability  of  plaintiff  for  con- 
tribution is  fixed,  the  defendants  must  satisfy  the  judgment^  and  estab- 
lish the  claim  against  the  plaintiff  by  action.    Id. 

3.  Equity,  Bulb  of— Those  who  seek  equity  should  offer  to  do  equity.   Id. 

4.  Idem. — Bemldiks. — ^The  fact  that  plaintiff  was  about  to  leave  the  Staie, 
does  not  alter  his  liability.  The  remedy  in  such  case  being  by  ne  txeai. 
Id. 

6.  MoBTOAOB,  Sale  of  Pbopebtt  Affected  bt  Lien. — Where  the  plaintiff^ 
being  the  owner  of  nn  undivided  one  half  of  a  tract  of  land,  mortgaged 
his  interest  therein  to  A.,  and  subsequently,  with  his  co-tenant,  con- 
veyed the  land  to  B.  and  C,  two  thirds  to  one  and  one  third  to  the  other, 
by  two  separate  deuds,  in  each  of  which  is  set  forth  the  agreement  of  the 
grantees  to  assume  the  payment  of  the  mortgage;  and  after  the  mortgage 
fell  due,  the  plaintiff  filed  his  bill  against  B.  and  C,  to  compel  a  fore- 
closure and  I-  .j'uient:  Hdd,  that  the  case  was  one  of  chanceiy  jurisdic- 
tion, and  taut  it  was  not  necessary  for  plaintiff  first  to  pay  off  the  mort- 
gage before  bringing  his  action.    AbeU  v.  Coons,  105. 

6.  Extent  OF  Lien. — The  assumption  of  the  payment  of  the  mortgage  by 
the  defendants,  did  not  extend  it  over  the  whole  land,  nor  does  it  amount 
to  an  understanding  to  pay  it  as  part  of  the  purchase-money,  so  as  to 
give  the  vendors  a  hen  on  the  whole  land.    la. 

See  Homestead,  6;  Lease;  MsaHAKics'  Lien,  6. 

NEGLIGENCE. 
See  Fraud,  8;  Whabf. 

NEW  TBIAL. 

1.  NewTbial,  when  not  Granted  fob  Nbwlt  Diboovebsd  Evidsnob.— A 
new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative,  and  going  to  contradict  the  witnesses  of  the 
other  party.    Live  Yankee  Co.  v.  Orejon  Co.,  40. 

2.  For  Sqiiprisb. — Mere  surprise  at  the  evidence  given  by  the  witnesses  of 
the  defendant,  is  not  sufilcient  ground  for  granting  the  plaintiff  a  new 
trial.  Ho  should  submit  to  a  nonsuit,  and  not  take  his  chances  for  a  ver- 
dict    Id. 

3.  Insufficient  Grounds. — It  is  not  ^ood  ground  for  a  new  trial,  that  the 
defendant  discovered  material  testimony  at  too  late  a  period  to  produce 
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the  same  at  the  trial.     It  wotild,  however,  be  good  ground  on  which  to 
"base  a  motion  for  contiunance.    Berry  v.  Melzkrt  418. 

4.  Id£M. — A  party  is  bound  to  know  the  materiality  of  testimony,  except  in 
the  case  of  surprise  ut  trial.   Id, 

6.  Exceptions,  when  to  bk  Taken. — A  party  cannot  take  his  chances  for  a 
▼erdict  on  instructions  given  or  refused,  without  exception  taken,  and 
then,  after  verdict,  except  to  the  action  of  the  Court  upon  motion  for  a 
new  trial.     Letter  v.  Putney,  423. 

8ee  Appeal,  1,  9-12;  Injunotxon,  4. 

NOTICE. 
See  Appeal,  6;  Bills  and  Notes,  2,  3;  Bsgobd,  1-4. 

OFFICE  AND  OFFICER. 

1.  Office,  Bemoval  fbon. — ^A  law  which  provides  that  an  officer  may  be 
removed  in  a  certain  way,  or  for  a  certain  cause,  does  not  restrain  or  lim- 
it the  power  of  removal  to  the  cause  or  manner  indicated.  People  v.  Hill, 
97. 

2.  i^owBB  OF  Bemoval.— The  power  to  remove  is  an  incident  to  the  power 
to  appoint,  as  a  general  proposition,  and  is  made  so  expressly  by  tho 
Constitution.    2(1. 

3.  PowEB,  HOW  Limited. — The  only  way  in  which  this  power  of  removal 
can  be  limited,  is  by  first  fixing  the  duration  or  term  of  office,  and  then 
providing  the  mode,  if  deemed  necessary,  by  which  the  officer  may  be 
removed  during  the  term.     Id. 

4.  Unconstitutional  Law. — It  seems  that  a  law,  providing  that  a  party 
shall  not  be  removed  from  office,  except  in  a  given  case,  where  the  dura- 
tion of  the  office  is  not  declared,  would  be  unconstitutional.    Id, 

5.  Contested  Election, What  Must  bg  Shown  in  Action.— In  an  action  by 
one  claiming  to  have  been  elected  to  an  office  against  his  predecessor,  to 
compel  a  surrender  of  the  books,  papers,  etc.,  belonging  to  the  office, 
plaintiff  must  show  prima  facie  that  a  vacancy  existed  in  the  office,  and 
that  he  was  elected  to  fill  it.    Doane  v.  Scannell,  393. 

6.  Official  Bond— Consolidation  Act  Construed.— The  Consolidation  Act 
gives  the  officers  named  in  the  fourteenth  section  two  days  after  the 
meeting  of  the  board  of  supervisors  in  which  to  file  new  bonds.  The 
meeting  taking  place  on  tho  ninth  of  July,  the  officers  had  the  whole  of 
the  tenth  and  eleventh  of  July  to  execute  and  present  their  bonds.    Id, 

7*  Idem. — The  limitation  as  to  time  applied  only  to  the  action  of  the  incum- 
bent. The  board  had  a  reasonable  time  allowed  them  in  which  to  reject 
or  approve  the  bonds  presented.    Id. 

8«  Idem. — The  incumbent  having  tendered  his  bond  on  the  eleventh,  and 
the  board  then  refusing  to  act  upon  it,  left  them  in  default,  and  not  him. 
Id, 

9,  Quo  Waebanto,  Bemedt  by. — An  information  in  the  nature  of  a  quo  loar- 
raniOt  is  the  proper  proceeding  to  try  the  title  to  an  office.  People  v. 
Scannell,  432. 

10.  What  Plaintiff  must  Show. — In  a  proceeding  against  an  officer  de 
facto,  to  compel  him  to  deliver  the  books  and  papers  of  his  office  to  a 
party  claiming  the  office,  the  plaintiff  must  show  prima /acie — first,  that 
a  vacancy  existed,  and  second,  that  he  is  entitled  to  fill  it.    Id. 

11.  Official  Bond,  when  to  be  Filed. — Where  the  law  requires  an  officer 
to  file  a  new  bond  within  two  days  after  the  meeting  of  the  supervisors, 
the  officer  has  the  whole  of  the  two  days  succeeding  the  day  of  meeting, 
to  execute  and  present  his  bond.     Id, 

12.  Defense  in  Action  of  Quo  Wabranto.— -Where  the  board  of  exam- 
iners, authorized  to  approve  the  new  bonds  required  by  law  of  tho 
officers  then  in  office,  refuse  to  act,  an  officer  already  in  office,  is  not 
compelled  to  sue  out  n  mandamus  to  compel  such  action;  and  he  may  set 
up  such  failure  to  act,  in  defending  his  right  to  the  office.     Id. 

13.  Effect  of  Failubb  to  Appbovb. — The  refusal  to  act  by  a  board  of 
officers,  when  required  by  law  to  act,  is  not  the  exercise  of  a  discretion, 
and  is  conclusive  upon  no  one.    The  failure  to  approve  of  an  official 


Digitized  by  VjOOQIC 


606  Index. 

bond  is  not  the  fault  of  the  officer — it  does  not  release  his  sureties— nor 
can  it  work  a  forfeiture  of  his  office.    Id. 

14.  Who  Authobized  to  Appboye.  —  The  defendant  being  elected  sheriff 
of  the  County  of  San  Francisco,  in  September  18o5,  on  July  26, 
185G,  and  after  the  Consolidation  Act  went  into  effect,  one  of  tho  de- 
fendant's sureties  applied  to  the  County  Judge  to  be  released  from  fur- 
ther liability;  on  the  6th  of  AuguBt,  the  Judge  declared  the  office Tacant, 
by  reason  of  the  failure  of  defendant  to  file  new  bonds:  Held,  that  the 
County  Judge  had  no  jurisdiction — the  new  law,  then  in  force,  vesting 
the  power  of  approving  the  bonds  of  such  officer,  in  the  County  Judge, 
auditor,  and  president  of  the  board  of  supervisors.    Id. 

15.  Office — ^Vacanct  in. — ^Where  the  appointment  to  an  office  is  vested  in 
the  Governor,  with  the  advice  and  consent  of  tho  Senate,  and  the  term  of 
the  incumbent  expires  daring  a  recess  of  the  Lesislature,  and  the  Gov- 
ernor appoints  a  successor  to  the  office:  Heldf  that  there  has  been  no 
vacancy  m  office,  and  that  this  appointment  vested  in  the  appointee  a 
right  to  hold  for  his  full  term,  subject  only  to  be  defeated  by  the  non- 
concurrence  of  the  Senate,    People  v.  Muner,  519. 

10.  PowEB  OF  EzEcunvB  TO  APPOINT. — It  would  seem  that  the  evident 
intent  of  the  Constitution  is  to  limit  the  Executive  patronage.  If  the 
appointment  by  the  Governor  to  such  an  office — the  term  of  which  eK- 
pires  during  a  recess — ^be  an  appointment  to  fill  a  vacancy,  the  practical 
effect  is  to  increase  the  Executi?e  patronage,  ^ving  the  power  of  removal 
from  such  offices  where  the  term  expires  dunng  a  recess  of  the  Legibla- 
ture,  by  failing  to  appoint  during  the  session  preceding.    Id. 

17.  Appointment,  Validitt  of.—Iu  order  to  establish  that  such  an  ap- 
pointment was  only  to  fill  a  vacancy,  it  must  be  sbown,  first,  that  a  va- 
cancy existed;  and,  second,  that  no  mode  of  filling  it  was  provided.   Id. 

18.  LnoTATiON  OF  ExEcunvB  PowEB.— The  power  of  the  Governor  be- 
ing exercised,  he  had  no  further  control  over  the  office  until  the  appointee 
had  been  rejected  by  the  Senate.    Id. 

19.  Where  the  term  of  an  office  is  fixed  by  the  Constitution^  or  the  atatate^ 
the  power  of  removal  does  not  exist  in  the  Executive.    Id. 

See  CoNsxrrcTioNAL  Law,  11, 12;  Evidence,  2;  Srbbzff,  1,  2. 

OFFICIAL  BOND. 
See  Bond  1;  Office  and  Officeb;  Shebiff,  1. 

OEDINANCE. 
See  Oobpqbation;  San  Fbanoiboo. 

PABENT  AND  CHILD. 

1.  Pabbnt  AND  Child— Implied  Contbactpob  Sebvices.— Where  the  plaintiff 
was  the  step-mother  of  the  defendants  by  whom  she  was  supported,  and 
for  whom  she  performed  domestic  services,  for  the  value  of  which  she 
sued  the  defendants:  Ilddt  that  as  she  stood  in  *' loco  parentis"  to  de- 
fendants, tho  law  does  not  imply  any  contract  to  pay  for  such  services. 
Murdock  v.  Mardock,  511. 

2.  Implied  Contract —Ciecumstanoes  to  be  Considebed. — All  the  circum- 
stances must  be  considered  to  ascertain  what  were  the  expectations  of 
the  parties,  existing  while  tho  relation  continued.  Nothing  occurring 
afterward,  or  which  may  have  led  to  a  separation,  can  convert  tiiat  into 
an  implied  contract  which  was  not  so  before.    Id. 

PABTIES. 

1.  Pabtieb,  Joindeb  of.— The  fourteenth  section  of  the  Practice  Act  was 
intended  to  apply  to  suits  in  equity,  and  not  to  actions  at  law.  Andrews 
V.  Molcelumne  H.  Co.,  330. 

2.  Demubbeb  fob  Defect:  of  Paoties. — Where  a  defect  of  parties  appears 
upon  tho  face  of  the  complaint,  the  objection  must  be  taken  advant^e  of 
by  demurrer.    Id. 

3.  Demubbeb  fob  Defect  of  Pabties. — The  objection  that  there  is  a  defect 
of  parties  to  the  complaint,  must  be  taken  by  demurrer  or  answer,  or  it 
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will  be  deemed  to  have  been  waived;  bat  the  defendant  may  object  on 
the  trial,  if  the  proof  does  not  sustain  plaintiff's  allegations,  as  to  his 
right  of  action.    Alvaret  v.  Brannan,  i>03. 

Bee  BoNP,  2;  CoNSTiTDTioNAii  Law,  11-12;  County;  Equitt,  3;  Joint  Ten- 
ant, 1;  Jddoment,  19,  20;  Pabtnebship,  C;  Pleading,  7;  Sole  Tbadeb, 
1;  Tenant  in  Common,  1;  Tbu^t  and  Tbustbe,  1. 

PARTNERSHIP. 

I.  Pabtnkbship  Contbact,  AonoN  on. — Where  the  plaintiffs  and  defend- 
ants entered  into  a  partnership,  by  the  terms  of  which  the  plaintiffs  were 
to  advance  a  certain  sam  of  money  and  materials  for  a  saw-mill,  which 
they  did,  and  the  defendants  removed  the  materials  tarnished  by  plaint- 
iffs, and  appropriated  the  same,  including  the  money,  to  their  own  use: 
Held,  that  the  plaintiffs  had  a  right  to  sue  therefor  at  law,  and  for  dam- 
ages cansed  by  defendant's  violation  of  the  partnership  contract.  Crosby 
v.  ATcDermiU,  146. 

2«  Dissolution. — ^The  acts  of  the  defendant  dissolved  the  copartnership. 
Even  if  this  did  not,  the  plaintiff  would  still  be  entitled  to  recover  under 
the  pecaliar  circamstances  of  the  case.    Id, 

3.  Judgment,  when  Plaintiff  Entitled  to. — ^Where  the  facts  stated  in  the 
complaint  are  proved  on  the  trial,  and  found  to  constitute  a  good  cause 
of  action,  the  plaintiff  is  entitled  to  judgment  thereupon.     Id. 

4.  Pabtnebship  Dissolution — Rightci  ov  Cbeditobs. — Per  Burnett,  J, — In 
a  case  where  one  partner  has  filed  his  bill  for  a  dissolution  of  the  part- 
nership and  the  appointment  of  a  receiver,  it  seems  that  until  a  dissolu- 
tion has  been  judicially  declared,  and  a  receiver  ordered  to  make  a  pro 
rata  distribution  of  the  assets  among  the  creditors,  they  are  not  pre- 
vented from  resorting  to  adverse  proceedings,  and  thereby  gaining  a 

g reference.    AdaniSY,  Eackett,  187. 
upplementabt  Pboceedings — ^Who  mat  be  Refbbeb. — The  fact  that  the 
referee  in  the  proceedings  supplementary  to  execution  was  the  clerk  of 
the  attaching  creditor,  is  not  auy  considerable  evidenoe  of  fraud,  when 
the  limited  duties  of  the  referee  are  considered.     Id. 

6.  Pabtibs  to  Pboceedinos.  — When  the  plaintiff  proceeded,  under  section 
two  hundred  and  thirty-nine  of  the  Practice  Act,  to  examine  his  judg- 
ment debtor  ns  to  a  judgment  held  by  him  against  A.,  and  after  examin- 
ation obtained  an  order  to  apply  the  same  to  the  judgment  of  plaintiff, 
it  seems  that  it  is  not  necessary  to  make  A.  a  party  to  the  proceeding. 
Id. 

V.  Judoment— A  Debt. — ^Debts  or  credits  are  considered  property  in  the 
statute.  A  judgment  is  a  debt  of  record,  and  the  parties  to  it  are  called 
judgment  creditor  and  debtor.    Id. 

8.  Reckiveb,  Powsbs  op. — Upon  the  application  of  the  receiver  in  the  suit 
for  dissolution,  he  can  obtain  the  necessary  proceedings  for  procuring  a 
correct  application  of  the  balance  of  a  judgment  held  by  the  partnership 
against  a  third  party,  after  paying  the  judgment  creditor  of  the  partner- 
ship.   Id. 

9.  Dibtbibution  of  Funds  in  Hands  of. — Per  Terry,  J. — A  fund  in  the  pos- 
session of  a  receiver  can  only  be  distributed  by  the  order  of  the  Court 
in  whose  custody  it  is,  and  no  party  can,  by  adverse  proceedings  acquire 
a  lien  over  it.    id. 

10.  To  WHAT  Pboprbtt  ENTnLED.-^Where,  however,  it  appears  that  the 
partners,  parties  to  the  suit  for  dissolution,  held  a  judgment  against  a 
third  party,  which  was  never  reduced  to  the  possession  nor  under  the 
control  of  the  receiver,  the  appointment  of  the  receiver  would  not  operate 
as  an  assignment  or  transfer  of  any  property  not  so  reduced  to  posses- 
sion within  a  reasonable  time.    Id. 

II.  SupPLEMENTABY  Pboceedings — AcT  CoNSTBUED. — Per  Murray,  C.  J.,  dis- 
seniing. — The  Act  concerning  proceedings  supplementary  to  execution, 
provides  for  two  cases:  First,  when  the  debtor  has  property  which  he 
refuses  to  apply,  etc.,  in  which  case  he  is  required  to  be  summoned,  etc. ; 
and,  second,  w'here  any  person  or  corporation  has  the  property  of,  or  is 
indebted  to,  the  judgment  debtor,  in  which  case  such  person  or  debtor 
of  the  judgment  debtor,  must  be  summoned.    Id. 
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12.  Jm>ovEirr,  how  Ooiisidbbed.— A  judgment  is  not  properly  -within  the 
meaning  of  the  Act,  which,  being  in  derogation  of  the  common  law, 
mast  be  strictly  construed;  and  the  case  in  not  altered  becaase  the  debtor 
of  the  judgment  debtor  does  not  complain  that  he  was  not  summoned. 
Id. 

'      Bee  GoMTBACT,  1,2;  Tbnant  tk  Gomicov,  2. 

PASSENGERS. 
See  Taxes,  3,  4. 

PLEADING. 

1.  Demubbkb,  WHE7T  IT  Lies. — Where  the  complaint  in  an  action  of  tres- 
pass, asks,  also,  for  the  equitable  interposition  of  the  Court,  if  the  law 
and  equity  are  inseparably  mixed  together,  it  would  be  demurrable. 
Gates  y.  Kirff.  12^. 

2.  Idem. — Sufficiency  of  CoiffPi.Anrr. — But  it  is  not  necessary  that  there 
should  be  express  words,  showing  where  the  declaration  in  trespasa. 
leaves  off,  and  the  bill  in  equity  begins.    Id, 

3.  Demurber  fob  Misjoinder  of  Causes.— A  complaint  which  joins  an  ac- 
tion of  **  trespass  quart  dausumf regit,**  ejectment,  and  prayer  for  relief 
in  chancery,  will  be  held  bad  on  demurrer.  To  sustain  such  a  com- 
plaint would  be  subversive  of  all  rules  of  pleading.   Big^Jfiwr,  Gove,  133. 

4.  Idem. — Pbateb  not  Dismubbable.— This  Court  will  not  resort  to  the 
rules  of  construction,  to  determine  the  species  of  relief  demanded.    Id. 

6.  Pleading— Complaint,  when  Demubbable.— A  complaint  alle^ng  that 
the  defendant  sold  to  plaintiffs  a  certain  share  of  fnut  growing  in  an  or- 
chard, and  after  the  sale  executed  a  guaranty  that  the  shore  of  plaintiffs 
should  be  at  their  di.^posal,  and  further  alleg|ing  a  demand  for  the  same, 
and  the  refusal  of  the  defendant  to  deliver,  is  demurrable,  as  it  should 
have  contained  an  assignment  of  the  breach  of  the  contract  or  guaranty. 
Dabovich  v.  Emeric,  201). 

6,  Idem.— Demand,  When  not  Necessabt.— The  tnie  point  is,  whether  the 
defendant  undertook  to  deliver.  From  the  nature  of  the  sale,  it  oper- 
ated as  a  delivery.    There  was  no  necessity  of  a  demand  on  defendant, 

•  unless  for  the  purpose  of  enabling  him  to  comply  with  his  guaranty.  Id, 

7.  Idem. — What  not  a  DEifUBBEB. — An  allegation  in  an  answer  that  the 
debt  sued  for,  if  due  at  all,  is  due  to  the  plaintiff  and  another,  as  part- 
ners, cannot  be  treated  as  a  demurrer.    Andrews  v.  3foh.  EiU  Co,,  330. 

See  Judgment,  12,  13;  Pbactice,  1-3. 

PLEDGE. 
See  Factobs,  1,  2. 

POSSESSION. 

1.  Land— Actual  Possession,  what  Inbufpicient. — A  mere  survey  and 
marking  lines  of  a  boundary,  without  an  inclosure  of  the  premises,  is  not 
a  possession  in  law,  unless  made  so  by  complying  with  the  statute  in  ref- 
erence to  the  mode  of  maintaining  possessory  actions  on  public  lands. 
Bird  V.  Dennison,  2i»7. 

2.  CoNVKTANCK— Notice  by  Possession. — Per  Bumctt,  J. — As  to  the  implied 
notice  arising  from  the  possession  of  a  party  under  an  unregistered  deed, 
it  is  a  question  of  bad  faith,  and  it  should  be  left  to  the  jury  whether  the 
subsequent  purchaser  had  actual  notice,  or  such  means  of  notice  as  to 
make  his  negligence  a  species  of  fraud.    Id. 

3.  Idem. — Possession  by  Entby  under  Deed. — A  grantee  entering  into  pos- 
session under  a  deed,  thereby  acquires  no  greater  possession  than  his 
grantor  had.    Id, 

See  Land,  6-9. 

POWER  OP  ATTORNEY. 
1.  PowEB  OF  Attohney— Constbuotion  of.— Where  authority  to  perform 
specific  acts  is  given  by  a  power  of  attorney,  and  general  words  are  also 
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employed,  such  words  are  limited  to  the  partiottlar  acts  authorized.  .BIZ- 
lings  V.  Morrow,  171. 

2.  Ii>£M.  -A  power  to  sell  real  estate  must  be  so  expressly  stated.    Id, 

3.  Batu'icatio!}  of  Acts  of  Attobnet. — A  general  ratification  of  all  the 
acts  of  an  attorney  does  not  inclada  acts  not  within  the  scope  of  the 
power.  The  princip?il  who  ratifies  mast  know  the  character  of  the  acts 
to  be  ratified;  otherwise  the  ratification  is  void.    Jd. 

4.  EviDKNCK — Admissibility  op  Pabol. — Q^ere:  Whether  parol  testimony  is 
admissible  to  prove  such  knowledge;  and  if  so  whether  a  deed  from  the 
principal  to  the  purchaser  of  the  land  is  not  necessary  to  pass  the  title. 

5.  pBiNciPAii — When  not  bound  by  Acts  of  Attobnit. — The  principal  is 
not  bound  to  notice  recorded  conveyances  executed  in  his  name  by  hia 
attorney,  not  authorized  by  the  power.    Id, 

PRA.CTICE. 

1.  Judgment  on  Default,  when  Set  AsiDB.—An  order  of  Court,  setting  aside 
«    a  default  and  judgment  entered  during  vacation*  is  regular  and  correct, 

where  there  has  been  no  service  of  summons  upon  the  defendants.  Fico 
V,  Carillo,  30. 

2.  Pbactice. — ^This  proceeding  is  expressly  authorized  by  the  sixty-eighth 
section  of  the  Practice  Act,  and  it  is  not  necessary  to  file  a  bill  in  chan- 
cery to  vacate  the  judgment.    Id, 

3.  Appeal — Bkheabing. — Hereafter  the  rule  is  established,  that  rehearings 
will  not  ba  granted  with  the  same  indulgence  as  formerly.  Andrews  v. 
Mok,  mil  Co,,  830, 

4.  Appeal — Obdeb,  whennotBbviewablb.— Where  no  exception  is  taken 
to  the  order  of  the  Court  below  overruling  a  motion  to  set  aside  the 
judgment  and  quash  the  execution,  such  order  cannot  be  reviewed  by 
this  Court.    Smith  v.  Curtis,  584. 

5.  Summons — Appeabance,  a  Waivbb  of. — The  object  of  a  summons  is  to 
bring  the  party  into  Court.  If  that  object  be  attained  by  the  appearance 
and  pleading  of  theparty,  he  cannot  complain.    Id, 

6.  Answeb,  what  rr  Waives. — The  answer  of  a  defendant  waives  the  al- 
leged error  as  to  the  change  of  parties,  whereby  the  name  of  such  de- 
fendant has  been  substituted  for  that  of  another,  without  notice.    Id, 

Bee  Appeal,  1;  Ezception,  1,  2;  Judgment,  1-6;  New  Tbial,  2;  Vabluice, 

1.2. 

PBESCRIPTION. 

1.  EqiDrri— Beixef  Babbed  bt  Lapse  of  Time.— Where  the  plaintiff  filed  a 
bill  in  equity  in  1852,  to  set  aside  a  sale  of  land  made  in  1835,  on  the 
ground  otfniud:  Held,  that  his  ri^ht  to  recover  would  be  barred  by  ten 
years'  prescription  under  the  Mexican  law,  and  that  the  fall  period  hav- 
ing run,  he  could  not  recover.    Domingvez  v.  Dominqitez,  424. 

2.  Idem.— Per  Murray,  C,  i/.— Courts  of  E<iuity  generally  follow  the  analogy 
of  the  law  in  cases  where  Statutes  of  Limitation  are  invoked;  one  of- the 
defenses  peculiar  to  equity  1>eing  the  lapse  of  time  or  staleness  of  the  de- 
mand.   Id, 

PBIVATE  PBOPEBTY. 

1.  Condemnation — Compensation  Bkquisite. — ^The  property  of  a  citizen 
cannot  be  taken  from  him  for  public  use,  unless  ample  means  of  re- 
muneration are  provided.    McCann  v.  Sierra  County,  121. 

2.  Idem. — When  mat  be  Enjoin'ed. — Where  private  property  is  appropri- 
ated to  public  use  by  the  supervisors  of  a  countv,  witnout  making  pro- 
vision for  paying  for  the  same,  such  act  is  illegal,  and  may  be  enjoined. 
Id. 

See  County. 

PUBLIC  ADMINISTBATOB. 
See  Administbatob. 

PUBLIC  USE. 
See  Pbivate  Pbopebtt. 
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quo  wabranto. 

See  Ofrob  ams  Ofiickb,  9»  12. 

RAILEOAD. 
Bee  Land,  8,  9. 

BEGEIYEB. 
See  Bond,  1-3;  PjLBTirEBSHip,  4-12;  Sav-oir,  1-4. 

BECOGNIZANCE. 

1.  Bail,  Acizon  Aoaikbt. — ^The  district  attorney  can  bring  snifc  against  bail, 
at  any  time  after  the  adjournment  of  the  term,  at  which  the  recognisance 

•       was  declared  forfeited.    People  t.  Carptniar,  407. 

2.  Bail  Bond,  Validity  of. — A  bail  bond  need  not  state  in  what  Court  the 
defendant  shall  appear,  as  the  law  provides  in  what  Court  he  shali  be 
tried,    id. 

3.  L^sumcixMT  Defembb. — Sureties  to  a  bail  bond  cannot  arail  thezn- 
seiTes,  in  defense  to  an  action  thereon,  of  an  insufficiency  of  the  justifi- 
cation of  the  undertaking.    Id. 

BECOBD. 

1.  CoKTRTANCK,  WHEN  Brcobd  Impabts  NO  NoTicE. — ^Wherc  the  defendant 
bought  the  property  in  question  and  recorded  hia  deed,  but  by  mistake 
the  number  and  descrintion  of  the  lots  were  omitted  in  the  record,  and 
plaintiff  subsequently  Dought  the  same  lots  of  the  same  grantor,  and 
afterwards  the  common  grantor  of  both  procured  the  recoi-d  of  defend- 
ant's deed  to  bo  amended  by  interlineation  of  the  description:  Held^  that 
the  plaintiff  had  no  notice  of  the  previous  conveyance  of  the  property  to 
defendant.    Chamberlain  v.  Bell,  292. 

2.  Effect  of  Inteblxnbation.— The  interlineation  could  only  impart  notice 
from  the  time  it  was  xnade.    Id, 

3.  Bkoistbt  Act,  Intention  of. — ^The  design  and  intention  of  the  Begiasry 
Act,  was  to  give  constructive  notice  of  the  facts  which  appeared  upon 
the  face  of  the  record.    Id, 

4.  To  BE  Stbictlt  Constbued.— This  Act  must  be  strictly  construed. 

5.  Begibtby  Acts,  CoNffraucnoN  of.— The  grounds  on  which  registry  ads 
are  based,  are,  that  the  party  who  fails  to  record  his  deed,  places  it  in 
the  power  of  his  grantor  to  commit  a  fraud  upon  others,  and  the  law 
holds  him  responsible,  as  assisting  the  fraud.    Bird  v.  Dennison,  297. 

6.  Penaltt,  Contained  in  Act, — ^The  penalty  for  failing  to  record  convey- 
ances declared  in  the  statute  must  be  limited  to  conveyances  as  defined 
by  the  statute,  and  cannot,  by  implication,  be  e^itended  to  instruments 
for  the  recording  of  which  it  makes  no  provision.    Id. 

7.  Conveyances,  what  to  be  Begobded. — The  forty-first  section  of  tbe 
Becording  Act,  requires  conveyances,  made  before  the  passage  of  the  Act, 

'  to  be  recorded,  and  the  penalty  of  failing  so  to  do  is  the  same  as  with 
conveyances  made  after  the  Act  was  passed.    Stafford  v.  Xtc/£,  479. 

8.  Act  Constitutional. — This  section  of  the  Act  is  neither  in  violation 
of  the  Constitution  of  Uie  United  States  nor  of  this  State,  as  it  does 
not  impair  the  obligation  of  contracts,  but  merely  establishes  what  shall 
be  confitructive  notice  to  third  parties;  nor  docs  it  divest  vested  rights, 
bat  only  introduces  a  rule  for  the  subsequent  protection  of  the  rights  of 
parties.    Id, 

9.  Notice  in  Fact.— The  Act  abolished  all  constructive  notice  of  unre- 
corded conveyances;  but  it  did  not  do  away  with.notice  in  fact.  Pos- 
session, therefore,  is  not  constructive  notice  of  title,  but  it  may  be  ad- 
mitted in  evidence,  along  with  other  facts,  to  establish  fraud  or  actual 
notice.    Id, 

10.  Sale  of  Land  undeb  Mexican  Law.— Per  Bumeli,  J,,  dissenting. — 
The  sale  of  land  in  presenli,  with  a  delivery  of  possession,  there  being  no 
adverse  claim,  is  valid  under  the  Mexican  law;  and  the  delivery  of  the 
title-papers  is  a  symbolical  delivery,  and  for  all  purposes  equally  valid 
with  a  ddivery  by  formal  entry  on  Uie  land.    Id, 
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11.  BEQiaTBT  Act,  Pbotesiovs  not  Betbospcctiyb. — ^The  only  penal  section  of 
the  Be^stry  Act  is  the  twenty-sixth  section,  which  is,  by  its  own  express 
limitation,  confined  to  conveyances  *Hhereafter  made."  Had  it  oeen 
intended  to  apply  its  provisions  to  conveyances  theretofore  made,  Ian- 
goage  equally  explicit  woald  have  been  used;  no  such  application  can 
be  adopted  by  mere  inference  and  implication.    Id, 

12.  CoNSTBUCTioN  07. — It  cannot  be  said  that  the  statute  intended  to  allow 
a  reasonable  time  for  the  recording  of  past  conveyances,  for  it  speci- 
fies the  time,  viz:  before  a  snbseqnent  purchaser  shall  record  his  deed, 
which  might  bo  immediately  after  the  passage  of  the  Act    Id. 

13.  As  TO  Past  Gonvetancss. — It  seems  that  it  was  the  intention  of  the 
Act  to  procure  the  recordinjj^  of  past  conveyances,  by  offering  rewards, 
and  not  by  inflicting  penalties,     id. 

14.  Can'kot  DrvEST  Vkstkd  Bights.— Conceding  that  it  was  the  intention 
of  the  Legislature  to  render  void  prior  deeds,  unless  recorded  in  ac- 
cordance with  the  proviblons  of  this  Act,  such  a  statute  would  be  uncon-' 
stitutional,  as  impairing  the  obligation  of  contracts,  by  annexing  thereto 
a  condition  unknown  to  the  law  at  the  date  of  the  contract,  and  as  di- 
vesting vested  rights.    Id. 

14.  DiSTiMCTioN  ntoBf   OTHEB   STATUTES. — Such   a  Statute  differs  from  a 
Statute  of  Limitations,  in  this,  that  it  imposes  new  burdens  on  parties; 
and  it  differs  from  a  law  imposing  taxes  not  previously  existing,  in  that 
the  latter  is  expressly  authorized  by  the  Constitution.    Id. 
See  Aokkowlbdombivt;  Evidence,  1;  Judgment,  7,  9;  PoBSESBroN,  1-4. 

BE  yjsBEE* 
See  iNJXTNcnoN,  2,  3;  PABTmnsmp,  4,  6. 

BEGISTBY  ACT. 
See  Becobd. 

BEHEABING. 
See  Pbaotice,  3. 

BELEASE. 
See  SuBETT. 

BENTS. 

See  Shebiff's  Sale,  1-3. 

BEPLEVIN. 

1.  Beflevim  Bond— What  Opebates  to  Disceabob  Subeties. — ^Where  the 
defendant  in  a  replevin  suit  failed  to  claim  the  return  of  the  property  in 
his  answer,  and  on  the  trial,  the  jury  found  a  verdict  for  the  defendant, 
on  which  the  Court  rendered  judgment  against  plaintiffs,  for  costs, 
which  was  paid:  Held,  That  the  payment  of  the  judgment,  as  taken, 
was  a  complete  discharge  of  plaintiffs'  sureties  on  the  undertaking. 
Chambers  v.  Waters,  390. 

2.  Bepletin,  Fobm  of  Judoitent  nr. — In  an  action  of  replevin,  where  the 
defendant  has  required  the  return  of  the  property,  and  given  an  un- 
dertaking for  such  purpose;  a  judgment  for  plaintiff,  in  order  to  hold 
the  sureties  on  the  nndertakiug  must  be  in  the  alternative,  as  required 
by  sections  104,  177  and  210  of  the  Practice  Act.  Nickerson  v.  Chaiter- 
ion,  668. 

3.  BKPLhviN  Bond,  LiABiLnr  of  Subetiks. — The  sureties  only  bind  them- 
selves to  make  good  any  judgment  that  plaintiff  may  lawfully  obtain 
against  defendant.    Id. 

4.  Idem. — Decbeb  fob  Specific  Deltvebt. — Where  the  recovery  of  the 
property  is  the  primary  object  of  the  suit,  as  in  some  cases  where  damages 
will  not  compensate  plaintiff,  he  should  frame  his  bill  in  equity,  speci- 
fying the  reasons  therefor,  and  then  a  decree  can  be  made  to  compel  a 
specific  delivery.     Id. 

5.  Pleading,  Complaint  in  Action  on  Bsplbvin  Bond,— In  an  action  against 
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the  sureties  on  a  repleyin  bond,  it  is  necessary  to  allege  and  prove  that 
the  property  was  delivered  to  the  party  requiring  it,  and  for  whom  the 
bond  was  given.  Id, 
6.  SuBBTiEs  ON  Rkplsvin  Bond^-Limitatzon  of  Liabzlitt.— The  liability  of 
the  sureties  cannot  be  more  than  the  value  of  the  property  fixed  by  t&e 
judgment  in  the  original  suit.  Id. 

See  SAX.B,  4« 

BEYENX7E. 
See  CamrnTuiioMAii  ILkw;  Taxkb. 

BEVEBSAL. 
See  JuDOMEHT,  17, 18. 

SALE. 

L  Salv  akd  DiLXTSsr-— Sttfticibnt  Drlivert.— Where  the  plaintiff  bought 
eight  hundred  saoks  of  flonr^  on  storage  in  a  warehouse,  which  stood 
therein  as  a  separate  pile,  the  number  of  sacks  of  which  was  ascer- 
tained by  counting  the  outside  rows,  and  the  number  in  the  pile 
marked  on  one  of  the  sacks,  and  it  was  thus  delivered  to  the  purchaser, 
who  permitted  it  to  remain  in  the  same  place,  where  it  was  several  days 
afterwards  attached  as  the  property  of  the  vendor:  J/eid,  that  the  delivery 
was  sufficient,  and  the  sale  valid.    Carttoright  v.  Phcenix,  281. 

2;  Attachmknt~-Jdbtifzcaxion  ron  Sejzubb  hubt  bb  Speciaixt  Plcadeb. — 
Every  sale  of  property  and  personal  chattels  is  good  between  the  par- 
ties, and  cannot  be  attacked  for  fraud,  except  by  a  creditor  who  has  re- 
covered judgment  and  taken  out  execution  apoinst  the  vendor,  which 
has  been  returned  unsatisfied,  in  whole  or  in  part — with  the  single 
statutory  exception  of  an  attaching  creditor,  and  nis  remedy  being  un- 
known to  the  common  law,  he  must  show  affirmatively  that  his  attach- 
ment has  been  properly  issued  under  the  statute,  before  he  can  attack 
the  sale.     Tfiornburgh  v.  Hand,  554. 

3.  Pboop  oF.o-For  such  a  puri)03e,  the  writ  of  attachment,  coupled  with 
proof  of  the  debt,  is  inadmissible  in  proof,  without  introducing  the  affi- 
davit and  other  requisites  to  the  issuing  of  the  writ.    Id. 

4.  What  Pboojp  ApMTasTKrJB  in  Beplevik. — Where  the  vendee  replevied 
the  goods  from  the  attaching  creditor,  and  only  established  title  by 
proving  a  possession  of  several  months,  it  was  competent  for  the  de- 
fendant in  replevin,  on  cross-examination  of  plaintiff's  witness,  to  ask 
in  whose  possession  the  chattels  were  at  a  certain  period  anterior  to  the 
possession  proved  by  plaintiff,  in  order  to  draw  f^om  him,  if  possible, 
the  fact  that  plaintiff's  possession  was  a  fraud  to  hide  the  debtor's  prop- 
erty.   Id. 

See  YcMDOB  asd  Vendeb,  2. 

SAN  FBANCISCO. 

1.'  ConifriTUTioyAi.  Law— Cbeation  of  New  OotTNTT. — ^There  is  no  constitu- 
tional inhibition  against  incorporating  a  portion  of  the  inhabitants  of  a 
county  as  a  city,  or  creating  a  county  out  of  the  territory  of  a  city. 
People  V.  flW.  97. 

2.  Lboiblativb  Poweb  ovbb  Municipal  Gobpobations. — As  a  city  may,  by 
legislative  enactment,  spring  from  the  body  of  a  county,  there  is  no 
reason  in  law  why  it  may  not  be  resolved  back  into  its  original  ele- 
ments, or  why  the  power  which  called  this  political  being  into  existence, 
may  not  again  destroy.    Id, 

8.  Consolidation  Act  Constitutional. — It  seems  that  the  Act  consolidat- 
ing the  city  and  County  of  San  Francisco,  is  not  unconstitutional.     Id. 

4.  Statute  in  Past  Unoonstitutional. — ^An  error  in  the  Act  which  defeats 
t^e  first  election  held  under  it  in  that  portion  of  the  original  county,  ex- 
cluded from  the  consolidation,  is  not  of  itself  sufficient  to  warrant  a  de- 
cision that  the  whole  Act  is  unconstitutional,  especially  when  the  Legis- 
lature is  in  session  to  remedy  the  defect.    Id, 

5.  Constitutional  Law— Chanob  of  Assekblt  Dibtbioib. — ^The  Legislature 
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has  the  jsower  so  to  change  the  "Assembly  Districts,*'  as  to  join  two 
Counties  in  one  district.    Id. 

6.  MoNiciPAi.  Chabteb,  GoMSTBUcnoN  OF. — ^The  charter  of  the  City  of  San 
Francisco  gives  her  the  power  to  convey  her  property  by  law;  and  if  an 
ordinance  for  this  purpose  is  a  law,  it  most  be  governed  by  the  same 
rules  of  construction  as  other  laws.     HoUand  v.  6an  Francisco,  361. 

7.  PowxBs  UNDEB,  TO  BE  Stbiotlt  Pitbsued. — The  City  of  San  Francisco, 
in  the  sale  of  beach  and  water-lot  property,  ac^ted  in  the  capacity  of  a 
trustee  of  the  State,  under  a  delegated  statutory  power,  which  must  be 
strictly  pursued.  Id. 

8.  pBOHiBxnoNs  Constbusd.' — ^The  prohibition  against  contracting  debts 
over  a  certain  amount,  contained  m  the  charter,  applies  to  contracts  and 
appropriations,  but  does  not  affect  liabilities  which  the  law  may  cast 
upon  the  city.    Id. 

9.  Obdinaiicb  ▲  CoNTBACT.— The  charter  of  the  city  of  San  Francisco 
provides  that  when  the  common  council  think  proper  to  open  or  im- 
prove a  street,  etc.»  notice  shall  be  given,  and  if  no  protest  be  made,  as 
provided,  then  the  council  shall  proceed  with  tbe  improvement:  Hdd, 
that  when  an  ordinance  had  passed  to  give  the  re€[uired  notice,  which 
was  given,  and  no  protest  made,  the  full  discretionary  power  of  the 
council  had  been  exercised,  and  it  became  binding  as  a  contract  between 
the  city  and  the  property  holders  to  make  the  improvement,  the  remain- 
ing acts  on  the  part  of  the  city  being  mere  ministerial  duties  of  its 
proper  officers.    Lucas  v.  San^  fyanciscOy  463. 

10.  LiABiLiTT  FOB  Stbekt  IiiPBovEMENT. — The  liability  of  the  city  for  street 
improvements  is  limited  to  the  expense  o^improving  the  crossings. 
The  remainder  is  to  be  paid  by  the  property  fronting  upon  the  streets. 
The  city,  in  contracting  as  to  the  latter,  must  be  regarded  as  the  mere 
agent  or  trustee,  and  is,  therefore,  not  primarily  liable.    Id. 

11.  LzABiLrnr  to  Stbb£t  CoNTBAcroB.^The  charter  gives  the  contractor 
a  direct  lien  upon  the  adjacent  property  for  his  work,  but  where  the 
city  has  collected  this  money  from  the  property  holders,  she  is  liable 
to  the  contractor  therefor,  and  can  be  compelled  to  return  the  same. 
The  city  being  the  trustee  of  the  contractor,  and  also  the  agent  of  the 
property  holder,  it  follows  that  a  liability  created  thereby  is»not  a  viola- 
tion of  that  portion  of  her  charter  which  limits  the  power  of  the  cor- 
poration in  contracting  debts.   Id. 

12.  VAiiiDirr  OF  Coivtbolleb's  Wabbant.— Per  Burnett,  J. —A  controller's 
warrant,  to  be  valid,  must  be  in  the  form  prescribed  by  the  charter  of 
San  Francisco.    Id. 

13.  Statute — ^when  a  Contbact.— The  Act  of  l851 ,  creating  the  board  of  fund 
commissioners  of  San  Francisco,  was  a  law  authorizing  a  contract  be- 
tween the  city  and  her  creditors,  who  surrendered  the  o\d  indebtedness 
and  took  a  new  security,  bearing  a  different  rate  of  interest.  This 
transaction  was  in  the  nature  of  a  new  contract,  and  the  law  authorizing 
it  ei)tered  into  and  became  part  thereof,  and  cannot  be  altered  or 
amended  so  as  to  impair  or  destroy  the  rights  of  parties  under  the  con- 
tract.   People  V.  Wot^d,  579. 

14.  Constitutional  Law — Consolidation  Act  Construed.  ~  The  provisions 
of  the  Consolidation  Act  of  1856,  requiring  that  the  sinking  fund  created 
by  the  Act  of  1851  should  be  first  exhausted  by  the  redemption  of  certif- 
icates of  stock,  before  the  treasurer  should  make  payment  annually  of 
the  sum  of  fifty  thousand  dollars,  set  apart  by  the  first  Act  for  the  pay- 
ment of  interest  and  for  the  sinking  fund,  are  unconstitutional.    Id. 

See  Cobfobation,  2-8,  10;  Office  and  Officeb,  6-14. 

SAN  JOSE. 
Sah  Jose—Vauditt  of  Citt  Obdinancb. — Under  the  charter  of  the  city  of 
San  Jose,  an  ordinance  abolishing  the  office  of  street  commissioner,  and 
substituting  fees  instead  thereof,  is  legal  and  binding  on  the  officers. 
iVilson  V.  son  Jose,  275. 

SCHOOL  LAND  WARRANT. 
See  MiNEBAL  Land,  1. 
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8ec0ndaby  evidence. 

Bee  Etidbncb,  8,  9. 

BEQSEGATION. 
^ee  Bali,  1. 

SET-OFF. 

1.  Equttx — Sn>oiT,  WHEN  JcBTiFiBD. — As  a  general  proposition,  the  mere 
existence  of  cross  demands  will  not  justify  a  set-off  in  a  Conrt  of  Chan- 
cery.   There  must  bo  some  pecaliar  circumstances,  based  upon  eqnit- . 
able  grounds,  to  warrant  the  Conrt  in  interfering.    NdgUe  t.  PdUntr, 
543. 

2.  Bet-otf,  when  Authobzzbd. — To  authorize  a  set-off  at  law,  the  debts 
must  be  between  the  parties  in  their  own  right,  and  must  be  of  the  same 
kind  and  quality,  and  be  duly  aFcertained  or  liquidated — they  mnst  be 
certain  and  determinate  debts.    Id, 

8.  Equity,  whin  Set-off  Allowed.— Where  the  plaintiff  filed  his  bill  as  re- 
ceiver of  an  insolvent  firm,  to  foreclose  a  mortgage  given  to  plaintiffs  in 
that  capacity  to  secure  a  certificate  of  deposit  for  one  hundred  thousand 
dollars,  originally  deposited  by  the  receiver,  and  defendants  admitted  the 
debt,  but  claimed  that  the  amount  is  to  be  distributed  pro  raia  among 
the  creditors  of  the  insolvents,  whom  the  plaintiff  represents;  that  the 
claims  of  the  creditors  havu  been  filed  and  reported  upon;  that  defend- 
ants are  large  creditors  of  the  insolvents,  and  that  they  will,  upon  the 
distribution  of  the  assets,  be  entitled  to  fifty  thousand  dollars  as  their 
dividend;  and  that  defendants  have  advanced  a  further  sum  to  the 
former  custodians  of  the  assets  of  about  fifty  thousand  dollars,  which 
they  pray  to  have  ascertained,  and  the  whole  amount  set-off  against  the  cer- 
tificate of  depobit.  and  until  then,  that  plaintiff  be  restrained:  J/e/d,  that 
a  Court  of  Equity  will  not  compel  them  to  pay  the  money  into  Court, 
which  they  would  immediately  be  entitled  to  receive  back;  nor  will  it 
put  them  to  the  cost  of  so  large  a  judgment,  but  will  order  an  account 
and  allow  the  set-off.    Id, 

4.  Beceiveb.  when  Chabacteb  Cbanqed. — The  execution  and  delivery  of 
the  certificate  of  deposit  by  defendants,  changed  their  character  from 
being  onstodians  of  the  funds  to  that  of  mere  debtors  of  the  insolvents. 
Id. 

SETTLERS'  ACT. 
Bee  Ejbotment,  1,  4,  9. 

SHEBIFF. 

1.  SaBBXFF— When  not  Liable  on  Official  Bonik— Where  the  defendant 
as  sheriff,  collects  money  on  an  attachment,  more  than  sufficient  to  sat- 
isfy the  attaching  creditor,  and  after  the  expiration  of  his  term  of  office 
another  attaching  creditor  attaches  the  surplus,  and  seeks  to  make  the 
ex-sheriff  liable  therefor  on  his  official  bond:  Held,  that  the  demurrer  to 
the  complaint  was  properly  sustained,  as  there  was  no  relation  between 
the  defendant  and  plaintiff  to  render  defendant  officially  liable.  Grahaan 
v.  EndicoU,  144. 

2.  When  Pebsonally  Liable. — The  defendant  could  only  be  garnisheed  as 
a  private  individual,    /d. 

See  Office  and  Offickb,  5-14. 

SHERIFF'S  SALE. 

1.  Sheriff's  Sale — Kiohts  op  Pctbchaser. — A  purchaser  of  land  at  sheriff's 
sale,  can  maintain  an  action  for  rent  against  the  tenant-in-possession 
under  the  judgment-debtor,  before  the  expiration  of  the  six  months  al- 
lowed for  redemption,  and  as  often  as  tho  rent  becomes  duo  under  the 
terms  of  the  lease  existing  when  he  purchased.     Jleynolds  v.  Laihrop,  43. 

2.  Operation  of. — The  s<de  operates  as  an  a^isignment  of  the  lease  for  the 
time.     Id, 

3.  Tenant  in  PoasEaBiON.— As  to  whether  the  words  '*  tenant-in-poseession" 
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would  include  the  jndgment-debtor  in  a  case  wbere  he  was  in  possession 
at  the  time  of  the  sale,  so  as  to  moke  him  responsible  for  use  and  occn- 
pation,  qucsre?  Id. 
4.  Shshiff's  Salb,  Conclusitbnkss  ov— The  regularity  of  a  sherifiTs  sale 
cannot  be  impeached  by  a  stranger,  or  in  a  collateral  proceeding.  KUsey 
y.  Dunlap,  100. 

See  TENAirr  in  Common,  2. 

SLANDER. 
SiiANmEB — Speczaii  Damages,  when  need  not  be  ALLEOSD.-^In  an  action  for 
slander  where  words  are  charged  to  have  been  spoken  of  and  concerning 
a  defendant,  as  a  clerk  or  tradesman,  which  it  is  alleged  was  his  profes- 
sion, it  is  tmnecessaiy  to  allege  special  damages.    BuUer  y.  HovoeSf  67. 

SOLE  TRADER. 

1.  Pabties,  whbn  Wifb  mat  Sue  AiiOnb. — In  an  action  brought  by  a  mar- 
ried woman  concerning  property  belonging  to  her  as  a  sole  trader,  under 
the  Act  of  1852,  the  husband  need  not  be  joined.  GuUman  y.  ScatmeU, 
455. 

2.  Soi<b  Tbadbb,  Act  GoNsnTBUEB. — So  far  from  forbidding,  the  law,  by  the 
plainest  implication,  intends  that  the  capital  invested  by  the  wife  as  a 
sole  trader,  to  the  extent  of  five  thousand  dollars,  may  be  furnished  by 
the  husband.    Id. 

3.  Tbansfbb  bt  Husband,  when  iNyAUD.—If  the  husband  at  the  time 
was  embarrassed,  the  transfer,  as  to  his  creditors,  would  be  fraudulent 
and  void.    Id, 

4.  Statutobt  Constbttction. — The  Act  does  not  confine  sole  traders  to 
any  particular  trade  or  occupation,  nor  prohibit  the  husband  from  being 
employed  by,  or  acting  for,  his  wife  in  the  business.     Id, 

6.  EyiDENCB  or  Fbaud. — The  fact  that  the  business  was  unsuited  to  the 
sex  of  the  wife,  and  the  employment  of  the  husband  therein,  would  be 
circumstantial  evidence  tending  to  establish  fraud,  but  not  conclusive 
evidence  of  it.     Id. 

6.  Statutoby  CoNSTBUcnoN,  Sole  Tbadeb  Act. — Per  BumeU^  J.,  diss^ting, 
— ^The  Act  of  1832,  was  designed  to  secure  the  rights  of  the  wife  as  the 
owner  of  separate  property,  and  only  carries  out  the  intention  of  the 
Constitution,  which  bestows  upon  Uie  wife  the  full  capacity  to  own 
separate  property.    Id, 

7.  Idem. — The  Act  nowhere  says  that  the  property  employed  by  the  wife  as  a 
sole,  trader,  may  be  furnished  by  the  husband,  and,  if  so,  protected  from 
his  creditors.  The  third  section  substantially  declares  that  the  property 
invested  in  the  wife's  business,  must  be  her  separate  property.    Id, 

8.  Evidence  or  Fbaud. — The  fact  that  the  former  business  of  the  husband 
is  continued  and  conducted  by  him  as  the  ngent  of  his  wife,  is  so  preg- 
nant with  suspicion,  that  it  should  be  held  concbisive  evidence  of 
Icand.    Id. 

STATEMENT. 
See  Appeal  2. 

STATE  CAPITOL. 

See-dONSTTFUTIONAL  LaW,  1. 

STATE  DEBT. 
See  Constitutional  Law. 

STATE  TREASURER. 
See  Wabbant,  1. 

STATUTORY  CONSTRUCTION. 

Statutobt  Constbuction— Specifio  Exceptions  to  Contbol. — In  construing 
statutes,  the  role  is  that  general  words  are  controlled  by  specific  excep- 
tions.   Lucas  y.  Fayne,  92. 
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See  CBonMAL  Law,  4,  8;  Ejkctmxnt,  1-12;  Febbt,  6,  8,  9;  GAXiNa;  Hoa- 
BAND  AND  WiFB,  2,  4;  Iy:ioLVBNCT,  2,  3;  Iktkbkst;  Joint  Txnast,  2; 
Offiob  and  Offickb,  1;  Rbcobd:  San  Fbanciboo,  4,  8,  13;  SouiTbadkb, 
2,  4,  6,  7;  Statute  of  Limitations;  Taxbs,  3,  5,  7. 

STATUTE  OF  PKAUDS. 
See  Guabamtt,  1,  2;  Tkubt,  3. 

STATUTE  OF  LIMITATIONS. 

1.  LiafTTATiONS — ^Bbal  Actions. — ^The  Amendfttory  Act  of  1855  repeals  sec- 
tion six  of  the  Statate  of  Limitations  of  1830,  and  the  five  yeaxs  allowed 
for  the  commencement  of  real  actions,  only  begins  to  mn  from  the  date 
of  the  passage  of  the  Amendatory  Act.    BiUitufs  ▼.  Hall,  1. 

2.  Statutes  Constbued. — The  Amendatory  Act  does  not  divest  tights  vested 
nnder  the  old  law;  for  Statutes  of  Limitations  affect  the  remedy,  and  not 
the  right.    Id. 

See  Judombnt,  10,  11;  Hbgobd,  15;  PBESCSimov,  2. 

STOPPAGE  IN  TRANSITU. 

See  YeNDOB  AND  YSNBIE,   1. 

SUMMONS. 
See  JoDoiCENT,  C;  Pbacticb,  1,  2,  5,  6. 

SUPERVISOBS. 
See  Fbbbt,  1;  County,  1;  Pbiyatb  PBOPSBTTr  h  2. 

SUPPLEMENTARY  PKOCEEDINOS. 
See  Pabivebship,  6,  11. 

SUPREME  COURT. 
]  •  JuBiBDicnoN  OF  SuPBBKX  CouBT.— The  Supreme  Court  harao  jnrisdiodon 
of  a  criminal  case  not  amounting  to  a  felony.     People  t.  Vtek,  165; 
People  V.  Shear,  139. 
2.  Writs  ob  Pbogess. — ^Writs  or  process  can  only  be  issued  in  aid  of  its  ap- 
pellate jurisdiction.    Id, 

See  JuBiBDicnoN,  3,  4;  Constitutional  Law,  7;  Contempt,  1. 

SURETY. 
SuBXTiBs,  WHBK  NOT  RELEASED  BT  Neoleot  TO  SuK. — Neglect  to  sus  a  Con- 
tractor for  his  first  breach  of  contract  does  not  operate  so  as  to  release 
hiB  sureties  for  subsequent  breaches.    ^Sacramento  y.  JEirA;,  419. 

SURPRISE. 
See  New  Tbial,  2. 

TAXES. 

1.  Taxation  of  Monet  on  Deposit.— A.  &  Co.  having,  on  general  deposit 
with  B.  &  Co.,  of  Marysville,  seventy-five  thousand  dollars,  a  tax  for 
county  purposes  was  levied  thereon,  and  payment  demanded,  both  of  B. 
&  Co.  and  A.  &  Co. :  Held,  that  the  tax  was  legal.  Tuba  Co,  v.  Adam^ 
35. 

2.  Effect  of  Levt. — The  levy  of  the  tax  created  a  judgment  and  lien  on  the 
property,  having  the  force  and  effect  of  an  execution,  and  could  be  en- 
forced in  the  same  manner.     Id. 

3.  Passenoeb  Tax-— Act  Yoid. — The  Act  of  1855,  imposing  a  tax  of  fifty 
dollars  on  everjr,  person  arriving  in  this  State  by  sea,  who  is  incompetent 
to  become  a  citizen,  is  void.    People  y.  Ifovoner,  169. 

4.  CoMMEBCE — PowEB  OF  CoNGBEss  EXCLUSIVE.— The  powcr  of  Congrcss  to 
regulate  commerce  with  foreign  nations  and  among  the  States,  is  an  ex- 
clusive power.    Id. 

5.  Revenue  Law — Repeal  bt  Implicatiok. — The  revenue  law  of  1854  au- 
thorized the  payment  of  a  portion  of  the  taxes  in  Comptroller's  wanants. 
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The  Acts  of  1855  and  1856,  provide  for  the  funding  of  the  State  debt, 
and  the  collection  of  the  revenue  in  cash,  and  forbids  the  Treasurer  to 
liquidate  any  of  the  debt,  except  as  therein  provided:  Held,  that  the 
Act  of  1854,  allowing  payments  m  warrants,  was  thereby  repealed.  Sco^ 
field  V.  White,  400. 

6.  Liquidation  of  Taxis. — ^The  acceptance  by  a  collector  of  taxes,  of  a 
warrant,  is  not  a  liquidation  of  the  debt,  but  the  receipt  of  it  by  the 
State  Treasurer,  from  the  collector,  would  be  a  liquidation  for  which 
the  Treasurer  would  be  responsible.    Id, 

7.  Statute — Bepkal  bt  Implication.— The  law  does  not  favor  repeals  by 
implication,  and  where  there  is  an  apparent  conflict  between  two  Acts, 
the  Court  should  reconcile  them  if  possible,  but  if  this  cannot  be  done, 
then  the  last  act  must  govern.    Jd. 

See  Constitutional  Law,  4,  5,  14, 18. 

TBNANT-IN-COMMON. 

1.  Tenants-in-Comicon — Pabties. — One  of  several  tenants-in-common  has 
a  right  to  sue  alone  for  his  moiety.    Covillatui  v.  Tanner,  38. 

2.  Tenants-in-Common  not  Estopped. — Tenants-in-common,  or  partners, 
have  a  right  to  acquire  their  co-tenants'  or  co-partners'  interest,  bj  pur- 
chase under  an  execution-sale — there  being  nothing  in  their  relationB  to 
forbid  it.    QvnUr  v.  Laffan,  58& 

TREATY. 
See  Ejeotmbnt,  2. 

TRESPASS. 

1.  Tbespabs— Possession,  Sufhoient  Title.— Possession  in  the  plaintiff  is 
sufficient  to  enable  him  to  maintain  trespass;  and  although  a  higher  title 
may  be  attempted  to  be  set  up,  the  failure  to  sustain  it  will  not  operate 
against  the  right  to  recover  damages.    McCarron  v.  O'ConneU,  152. 

2.  Evidence  on  Action  of  Tbespass.— Where  several  defendants  are  de- 
clared against  jointly,  but  no  joint  trespass  is  proved,  the  plaintiff  can 
introduce  evidence  of  a  several  trespass  against  one  of  the  defendants, 
and  recover  against  such  defendant.  MUer,  if  a  joint  trespass  has  been 
proved.    Id, 

TRIAL. 
Bee  Adminibtbatob,  5;  Equttt,  2;  Injunction,  2. 

TRUST  AND  TRUSTEE. 
L  Pabtieb — Cestui  Que  Tbust,  when  a  necessabtPabtt. — Where  the  com* 
plaint  charged  that  A.  was  indebted  to  plaintiff,  and  had  conveyed  his 
property  to  B.,  to  be  disposed  of  for  his  benefit,  and  had  dra«n  an  order 
m  favor  of  plaintiff,  on  B.,  who  had  accepted  it,  and  further  charged  that 
B.  had  subsequenlly  re-conveyed  a  portion  of  the  property  to  A.,  with- 
out consideration,  praying  that  B,.  be  compelled  to  execute  the  trust  in 
favor  of  plaintiff:  udd,  that  A.  was  a  proper  and  necessary  party  to  the 
action.    Lucas  v.  Payne,  92. 

2.  Statute  of  Fbauds — Considebation  Sufficient. — The  order  of  A.  on  B., 
is  not  void  by  the  Statute  of  Frauds.  The  conveyance  by  the  former  to 
the  latter  was  a  sufficient  consideration  to  support  their  promise.    Id. 

3.  Tbust,  Accbftance. — By  the  acceptance  of  the  order  they  became  liable 
to  ^e  plaintiffs  as  trustees,  which  liability  they  could  not  escape  by  a 
subsequent  fraudulent  transfer  of  the  trust  property.    Id, 

See  Adminibtbatob,  17. 

UNDERTAKING. 
See  Afpbali  5;  Aitachicent,  6;  Replevin,  1,  3,  6. 

VACANCY. 
Bee  Land  Oftice  and  Owioib. 
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variance. 

1.  Yabzance — Objbctioiis  whkk  to  bx  Takxn.— Where  the  complaint  in  an 
action  on  a  bill  of  exchange  describefl  it  as  payable  to  the  order  of  A, 
whereas  the  bill  offtired  in  evidence  is  drawn  payable  to  B,  it  is  a  Tari- 
ance  to  be  taken  advantage  of  by  objecting  to  the  evidence,  or  by  a  mo- 
tion of  nonsuit.    Farmer  v.  Cram,  136. 

2.  Ax£in>MENT,  AixowAKcs  or. — After  the  motion  for  a  nonsoit,  the  Court 
may,  upon  terms  allow  an  amendment  of  the  complaint,  if  it  would  not 
operate  as  a  surprise  upon  the  defendant,  but  if  this  is  not  done,  the 
pUuntiff  cannot  recover.    Id, 

VENDOR  AND  VENDEE. 

1.  Cabbisbs — ^RioHT  OF  Stoppage  in  Tbamsitc. — The  right  of  a  vendor  of 
goods  to  a  stoppage  in  transitu  exists  until  they  arrive  at  their  final  des- 
tination or  come  into  the  possession  of  the  consignee.  Depositing  the 
goods  at  an  intermediate  point  with  an  agent  of  the  vendee,  to  be  for- 
warded, does  not  terminate  the  transUus,  Markwald  v.  Their  Creditors, 
213. 

2.  Sale  and  Deuvebt— Title,  wheit  it  Vests. — ^Where  the  plaintiff  sold  a 
number  of  bales  of  drillings,  to  A.,  for  the  purpose  of  making  sacks,  de- 
liverable to  A.  as  fast  as  he  needed  them  for  manufacturing,  and  A. 
agreed  to  store  the  sacks  as  fast  as  made,  subject  to  plaintifi*s  order, 
with  the  privilege  of  retaking  the  sacks  as  he  should  make  his  payments: 
Edd,  that  upon  the  delivery  of  the  drills  to  A.  the  title  thereto  rested 
in  him,  and  that  plaintiiff  had  no  lien  thereon,  or  on  the  sacks,  nntil 
Jthey  were  delivered  to  him.    Hewlet  v.  Flint,  264 

See  Equxtt,  13;  Fbaux>,  1-5;  Sale,  1-4. 

VENDOR'S  LIEN. 
See  ExsouTOBT  Comtbact*  dr4 

VENUE. 

Bee  Appeal,  7» 

VERDICT. 
See  Equttt,  15. 

VESSELS. 
1«  Boats  and  Vessels,  SsiZDltE  of. — In  an  action  against  boats  and  vessels 

under  the  statute,  the  service  of  process  in  the  manner  prescribed  by 

statute,  is  equivalent  to  an  actual  seizure.    Meiggs  v.  Soanndl,  405. 
2.  Attachment  not  Necbssabt.— In  such  actions  it  is  not  necessary  that 

the  vessel  should  be  attached,  in  order,  to  acquire  a  lien,  as  against 

subsequent  purchasers.    Id, 

WARRANT. 
Tbeasubeb's  Wabbant,  when  Void.— In  the  absence  of  an  unexhausted  spe- 
cific appropriation  to  meet  a  warrant  of  the  Comptroller  on  the  StAt^ 
Treasurer,  a  warrant  on  the  Treasurer  is  absolutely  void.  BtMer  v.  Bates, 
136. 

See  Auditob;  Taxes,  5-7. 

WATER  RIGHT. 

1.  DrrcH  CoHPANT— Rights  or.— A  ditch  company,  who  avail  themselves  of 
a  dry  ravine  to  conduct  their  water  a  portion  of  the  distance  to  their 
dam  where  they  use  it,  do  not  abandon  the  water  thus  carried  by  them, 
and  are  entitled  to  the  same  enjo3'ment  of  it  as  if  conducted  throagb  an 
artificial  ditch.     Hoffman  v.  Stone^  4G. 

2.  Rights  of  pbiob  Appbopbiatob. — The  natural  water  in  such  ravine  be- 
longs to  the  first  appropriator  thereof,  and  for  either  a  diversion  or  ap- 
propriation thereof,  an  action  will  lie.    Id. 

3.  Wateb  Rights— AcrruAii  Appbopbiation. — Where  a  ditch  was  out  by  the 
grantors  of  the  plaintifis,  for  the  purpose  of  drainage  simply,  and  not 


Digitized  by  VjOOQIC 


Index.  619 

with  the  bona  fide  intention  of  appropriating  the  water  thns  diverted  to 
some  nsef al  object,  and  the  ditches  of  defendant  were  bnilt  for  the  ex- 
press purpose  of  taking  said  water,  and  did  do  so :  ffeld,  that  thereby 
they  gained  a  priority  over  the  grantors  of  plaintiffs,  and  all  persons 
holding  nnder  them.    Maeris  y.  Bioknellt  261. 

4.  Inbufitcient  Appbopbzation.— Merely  cntting  a  ditch  for  a  drain,  and 
nsing  the  water  for  no  nseful  purpose,  gives  no  priority.    Id, 

5.  Doctrine  of  Relation.— But  where  a  ditch  is  made  for  the  purpose  of 
using  the  water,  the  right  thereto  dates  from  the  commencement  of  the 
work.    Id, 

6.  Not  Fobfeited  bt  Change  of  Use. — The  mere  change  in  the  use  of 
wator  from  one  mining  locality  to  another  does  not  forfeit  the  right.  Id. 

7.  Mining  Claims— Biqhts  of  Ditoh  Ownebs. — Where  the  plaintiff  sued 
for  an  injury  to  his  mining  claim,  by  the  breaking  of  defendant's  canal, 
which  was  constructed  prior  to  the  location  of  plaintiff's  claim,  neither 
party  claiming  ownership  of  the  soil,  and  no  negligence  in  fact  being 
shown,  other  than  that  which  the  law  would  presume  from  the  breaking 
of  the  ditch:  Held,  that  the  rig&ts  of  the  parties  were  aoc^uired  at  the 
dates  of  their  respective  locations,  and  that  rule  of  **  coming  to  a  nuis- 
ance," may  be  applied.     Tenney  v.  The  Miners'  DUch  Co.,  33o. 

8.  Ditch  Ownebs,  Liabilitt  fob  Injubies. — There  is  no  doubt  that  the 
ditch  owners  would  be  responsible  for  wanton  injury  or  gross  negligence, 
but  they  are  not  liable  for  a  mere  accidental  injury,  where  no  negligence 
is  shown,  to  a  miner  locating  along  the  line  subsequent  to  the  construc- 
tion of  the  ditch.    Id, 

9.  Injunction,  Insufficient  Avebments. — Where  the  complaint  alleged  that 
the  defendants  had  dug  a  mining-ditch,  above  one  previously  constructed 
bv  defendants,  and  had  thereby  diverted  the  water  of  the  stream  from 
plaintiffs'  ditch,  but  did  not  aver  that  the  injury  was  continuing,  or 
threatened  to  be  continued,  or  likely  to  be  continued:  Held,  that  it  was 
sufficient  for  the  recovery  of  damages,  but  not  to  sustain  an  injunction. 
Coker  v.  Simpson,  340. 

10.  Wbit,  on  what  Based. — The  writ  of  injunction,  though  remedial,  must 
be  based  on  some  equitable  circnmstanoes.    Id. 

See  Mining  Glahi ,  3. 

WHABP. 
Necelxgence,'  Owneb  of  Fbanghisb  Liable  fob. — ^A  wharf  company  is  bound 
to  keep  its  wharf  in  a  proper  condition,  and  it  is  liable  for  losses  sus- 
tained by  reason  of  its  neglect  to  do  so.    Finn  ▼.  VaUejo  8L  Wharf  Co., 
253. 

WITNESS. 
!•  WiTNXsa— Incompetenct  of  Pabtx. — ^A  defendant  or  plaintiff  cannot 
testify  in  behalf  of  his  co-defendants  or  plaintiffs.    Lucas  v.  Payne,  92. 

2.  Witness,  Pbivilege  of. — Where  the  answer  of  a  witness  would  subject 
h'm  to  criminal  punishment,  he  is  not  privileged  from  answering,  on  the 
ground  that  his  answer  would  disgrace  him,  but  solely  on  the  gi'ound 
that  ne  is  not  compelled  to  criminate  himself.    Ex  parte  Rowe,  184. 

3.  Idem. — ^The  only  case  where  the  witness  is  privileged  from  answering  a 
question  on  the  ground  that  his  answer  would  disgrace  him,  is,  when  it 
is  not  pertinent  to  the  issue. 

4.  Statutobt  Constbucteon. — ^The  amendatory  Act  of  1855,  provides  that 
'*  the  testimony  given  by  such  witness  shall  in  no  instance  be  given 
against  himself,  in  any  criminal  prosecution; "  the  witness  having  thus 
the  protection  contemplated  by  the  Constitution,  is  bound  to  answer. 

5.  Witness,  Incompetency  of. — ^Where  the  defeat  of  plaintiff  would  inevit- 
ably result  in  S.  obtaining  the  fund  in  controversy : *7/e2d,  that  S.,  al- 
though not  a  party  to  the  suit,  was  incompetent  as  a  witness.  McElcen 
V.  Johnson,  258. 

See  Ck>NTiMPT,  3;  Evidence,  6;  Mining  Claim,  4. 

WBITS. 
Bee  SnpBEm  Coubt,  2. 
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